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TAKEN BY GOVERNMENTAL ACTION OR EMINENT DOMAIN PROCEEDINGS

PUBLIC HEARING: TUESDAY, AUGUST 24, 2004

NOTICE IS HEREBY GIVEN:

The State Board of Equalization, pursuant to authority vested in it by subdivision (c) of section
15606 of the Government Code, proposes to amend Rule 462.500, Change in Ownership of Real
Property Acquired to Replace Property Taken by Governmental Action or Eminent Domain
Proceedings, in Title 18, Division 1, Chapter 4, Article 4 of the California Code of Regulations
relating to property tax. A public hearing on the proposed regulation will be held in Room 121,
450 N Street, Sacramento, California at 9:30 a.m., or as soon thereafter as the matter may be
heard, on August 24, 2004. At the hearing, any person interested may present statements or
arguments orally or in writing relevant to the proposed regulatory action. The Board will
consider written statements or arguments if received by August 24, 2004.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Article XIIIA, section 2, subdivision (d) of the California Constitution excludes from change in
ownership the acquisition of real property as a replacement for comparable property if the person
acquiring the property has been displaced from property by eminent domain proceedings,
acquisition by a public entity, or governmental action resulting in a judgment of inverse
condemnation. Rule 462.500 interprets article XIIIA, section 2, subdivision (d), to allow the
factored base year value of the property taken to be transferred to comparable property, provided
certain conditions are met.
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Existing Rule 462.500 limits relief to replacement property deemed similar to the property taken
“in size, utility, and function.” Specifically, the rule defines two properties as similar in function
if they are subject to similar governmental restrictions, such as zoning. As to size and utility, the
rule states that these two criteria are “interrelated and associated with value.” Further, the
existing rule deems properties similar in size and utility only to the extent the replacement
property is, or is intended to be, used in the same manner as the property.

The proposed amendments to Rule 462.500 redefine “comparability” based on property usage,
rather than property type, in an attempt to simplify application of the rule by introducing the
concept of “like-kind” property as utilized in Internal Revenue Code sections 1031 and 1033 and
the Treasury Regulations thereunder. The amended rule provides that size is associated with
value, not physical characteristics and that function and utility are associated with use; and
delineates three categories of use: Category A — single family residence or duplex; Category B —
commercial, investment, income, or vacant property; and Category C — agricultural property.
The proposed amendment also provides clarifying definitions for “displaced,” “real property,”
and “adjusted base year value.”

COST TO LOCAL AGENCIES AND SCHOOL DISTRICTS

The State Board of Equalization has determined the following:

e The proposed amendments to the rule do not impose a mandate on local agencies or
school districts;

e The proposed amendments will not result in a direct cost to the State Board of
Equalization;

e The proposed amendments will result in no direct or indirect cost or savings to any other
State agency;

e The proposed amendments will not result in any costs to local agencies or school districts
that are required to be reimbursed under Part 7 (commencing with section 17500) of
Division 4 of Title 2 of the Government Code;

e The proposed amendments will not result in any other non-discretionary costs imposed
on local agencies;

e The proposed amendments will not result in any cost or savings in federal funding to the
State of California

EFFECT ON BUSINESS

Pursuant to Government Code section 11346.5, subdivision (a)(8), the State Board of
Equalization has made an initial determination that the adoption of the proposed amendments to
Rule 462.500:
¢ Will have no significant statewide adverse economic impact directly affecting business;
e Will neither create nor eliminate jobs in the State of California nor result in the
elimination of existing business nor create or expand business in the State of California;

e Will not be detrimental to California businesses in competing with businesses in other
states;

e May affect small business.
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COST IMPACT ON PRIVATE PERSONS OR BUSINESS

The State Board of Equalization is not aware of any cost impacts that a representative private
person or business would necessarily incur in reasonable compliance with the proposed action.

SIGNIFICANT EFFECT ON HOUSING COSTS

The proposed amendments will have no significant effect on housing costs.
FEDERAL REGULATIONS

Rule 462.500 has no comparable federal regulations

AUTHORITY

Section 15606, sub. (c), Government Code

REFERENCE

California Constitution, Article XIIIA, section 2, subdivision (d)
Revenue and Taxation Code, section 68

CONTACT

Questions regarding the substance of the proposed regulation should be directed to Mr. Reed
Schreiter, (916) 324-2623, at 450 N Street, MIC: 82, Sacramento, CA 95814.

Written comments for the Board’s consideration, notice to present testimony, bring witnesses to
the public hearing, and inquiries concerning the proposed administrative action should be
directed to Diane Olson, Regulations Coordinator (916) 322-9569, Fax (916) 324-3984 (email
Diane.Olson@boe.ca.gov) or Joann Richmond, Property Taxes Analyst, (916) 322-1931 (email
Joann.Richmond@boe.ca.gov) , 450 N Street, MIC:80, Sacramento, CA 95814.

ALTERNATIVES CONSIDERED

The State Board of Equalization must determine that no reasonable alternative considered by it
or that has otherwise been identified and brought to its attention would be more effective in
carrying out the purpose for which this action is proposed, or be as effective and less
burdensome to affected private persons than the proposed action.

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF PROPOSED
REGULATION

The State Board of Equalization has prepared an initial statement of reasons and an underscored
version (express terms) of the Rule as proposed to be amended. Both of these documents and all
information on which the proposal are based are available to the public upon request. The
Rulemaking file is available for public inspection at 450 N Street, Sacramento, California. The
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express terms of the proposed amended Rule are available on the Internet at the Board’s web
site: http://www.boe.ca.gov.

AVAILABILITY OF FINAL STATEMENT OF REASONS

The final statement of reasons will be made available on the Internet at the Board’s web site
following its public hearing of the proposed amendments. It is also available for public
inspection at 450 N Street, Sacramento, California 95814.

ADDITIONAL COMMENTS

Following the public hearing, the State Board of Equalization may, in accordance with the law,
adopt the proposed amended rule if the text remains substantially the same as described in the
text originally made available to the public. If the State Board of Equalization makes
modifications which are substantially related to the originally proposed text, the Board will make
the modified text, with the changes clearly indicated, available to the public for fifteen days
before adoption of the regulation. The text of any modified regulation will be mailed to those
interested parties who commented on the proposed regulatory action orally or in writing or who
asked to be informed of such changes. The modified rule will be available to the public from
Ms. Diane Olson. The State Board of Equalization will consider written comments on the
modified rule for fifteen days after the date on which the modified rule is made available to the
public.

STATE BOARD OF EQUALIZATION

U @w%
mellegrim
Chief, Board Proceedings Division

DP:dgo
Attachments



Proposed Rule 462.500. CHANGE IN OWNERSHIP OF REAL PROPERTY
ACQUIRED TO REPLACE PROPERTY TAKEN BY GOVERNMENTAL ACTION OR
EMINENT DOMAIN PROCEEDINGS.

(a) GENERAL. The term “change in ownership” shall not include the acquisition of comparable
real property as replacement for property taken if the person acquiring the replacement real
property has been displaced from property in this state by:

(1) Eminent domain proceedings instituted by any entity authorized by statute to exercise
the power of eminent domain, or

(2) Acquisition by a public entity, or
(3) Governmental action which has resulted in a judgment of inverse condemnation.

(b) DEFINITIONS. The following definitions govern the construction of the words or phrases
used in this section.

(1) “Property taken” means beth real property taken and-property-or acquired as provided in
(a).

“ 1y

(32) “Replacement property” means real property acquired to replace property taken.

(43) “Award or purchase price” means the amount paid for “replaced property_taken” but
shall not include amounts paid for relocation assistance or any thing other than the replaced real

property. The award or purchase price may not reflect full cash value.

(4) "Displaced" means a property owner is removed, expelled, or forced from property as a
result of eminent domain proceedings, acquisition by a public entity in lieu of instituting eminent

domain proceedings, or governmental action resulting in a judgment of inverse condemnation.
(5) "Real property" includes land, land improvements, living improvements, manufactured

homes, and fixed machinery and equipment. Personal property is not entitled to relief under this
section.

(6) "Adijusted base year value" means the base year value, as determined in accordance
with Section 110.1, with the adjustments permitted by subdivision (b) of Section 2 of Article Xl
A of the California Constitution and subdivision (f) of Section 110.1.

(c) COMPARABILITY. Replacement property, acquired by a person displaced under
circumstances enumerated in (a), shall be deemed comparable to the replaced property taken if
it is similar in size, utility, and function.

(21) Beth-the-The size and-utility of property are-interrelated-and_is associated with value,
not thsucal charactenstlcs Property is similar in snze and—umuy—emy-te—the-extem-that—the

eemme#eal—mdustnal—agneultuﬁa#—vaeant—ete—)—and If |ts full cash value does not exceed 120
percent of the award or purchase price paid for the replaced property taken.
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replacement property, or portion thereof, that has a full cash value which exceeds 120 percen_t
of the award or purchase price shall be considered, to the extent of the excess, not similar in

utility-and size.
(2) Property is similar in function and utility if the replacement property is or is intended to be

used in the same manner as the property taken. Property is similar in function and utility if the
property taken and the replacement property both fall into the same category:

Category A: Single family residence or duplex. Small miscellaneous buildings may be
included when used with residence.

Category B: Commercial, investment, income, or vacant property. Single family
residences and duplexes that are used as investment property may be considered income
property if sufficient proof is provided to the assessor. Proof may include, but is not limited to,
rental or lease agreements, cancelled checks, income tax returns, or other investment records.

If property does not fall within Category A or Category C, it falls within Category B.

Category C: Agricultural property. "Agriculture” includes farming in all its branches,
and, among other things, includes the cultivation and tillage of the soil, dairying, the production,
cultivation, growing, and harvesting of any agricultural or horticultural commodities, the raising
of livestock, bees, furbearing animals, or poultry, and any practices (including any forestry or
lumbering operations) performed incidental to or in conjunction with such farming operations,
including preparation for market and delivery to storage or to market or to carriers for
transportation to market.

Agricultural property that is in transition may be considered similar to property described
in_Category B if property in its vicinity has been changing from historically agricultural use to
another use. Factors that may be considered to determine whether agricultural property is in
transition include, but are not limited to:

e Restrictions that would prohibit the property taken from converting to property
described in Category B such as the general plan, community plan, or special plan.
Current zoning restrictions are not such a restriction if the general plan, community
plan, or special plan contemplate a zoning change.

e The highest and best use of the property taken:

e The type of comparable property that was used by the acquiring government body to
value the property taken.

(3) To the extent that replacement property, or any portion thereof, is not similar in function,
size and utility, the property, or portion thereof, shall be considered to have undergone a change
in ownership.

EXAMPLE_1: An owner-occupied single family residence home-is replaced by a combination
dwelling and commercial property. Relief is applicable to only the dwelling portion of the
replacement property; the commercial portion shall be considered as having changed
ownership.
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EXAMPLE_2: A combination dwelling and commercial property is replaced with an _owner-
occupied single family residence-home. Only the dwelling portion of the property taken shall be
considered in determining the comparability and the amount of relief. The right to relief on the
commercial portion of the property taken is waived unless eomparable replacement Category B
commereial property is acquired after the date of displacement and a timely request is made for
assessment relief.

EXAMPLE_3: A combination dwelling and commercial property is replaced with a home
Category A single family residence, and later the displaced person also acquires a separate
comparable replacement cemmercial-Category B property. Pro-Pro-rata relief shall be granted
on both the replacement heme-Category A single family residence and eemmercial-Category B
property-to-the-extent-provided-in-subdivision{(b)(H.

EXAMPLE 4: An owner-occupied single family residence is replaced with an owner-occupied
single family residence and a vacation home. Relief is applicable to both properties.

EXAMPLE 5: An owner-occupied single family residence that has a homeowners’ exemption is
replaced with a single family residence that is to be used as a rental property. The replacement
property qualifies for relief because a Category A property is replaced by another Category A
property.

EXAMPLE 6: A duplex in which the property owner lived in one unit and rented the other unit is
replaced with two single family residences, one of which will be owner occupied. Relief is
applicable to both properties.

EXAMPLE 7: Three single family residences that were owned by a taxpayer and used as rental
properties were replaced by a small apartment complex. Relief is available under Category B if
the taxpayer provides proof to the assessor that the single family residences were held as
income property.

EXAMPLE 8: A taxpayer owns a 40-acre vineyard which includes an owner-occupied single
family residence. The owner-occupied single family residence is taken along with 5 acres of
grapevines. To qualify for relief, the owner-occupied single family residence should be replaced
with Category A property; the vineyard should be replaced with other Category C property.

(d) BASE YEAR VALUE OF REPLACEMENT PROPERTY. The following procedure shall be
used by the assessor in determining the appropriate adjusted base year value of comparable
replacement property:

(1) Compare the award or purchase price paid by the acquiring entity for the property taken
or acquired with the full cash value of the comparable replacement property.

(2) If the full cash value of the comparable replacement property does not exceed 120
percent of the award or purchase price of the property taken, then the adjusted base year value
of the property taken shall become the replacement property’s base year value, regardless of
the allocation between land and improvements.

(3) If the full cash value of the replacement property exceeds 120 percent of the award or
purchase price of the property taken, then the amount of the full cash value over 120 percent of
the award or purchase price paid shall be added to the adjusted base year value of the property
taken. The sum of these amounts shall become the replacement property’s base year value.

(4) If the full cash value of the comparable replacement property is less than the adjusted
base year value of the property taken, then that lower value shall become the replacement
property’s base year value.
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(5) If there is no award or purchase price paid by the acquiring entity (i.e., an exchange) for
the property taken, then the full cash value of the acquired property and the full cash value of
the replacement property shall be determined by the assessor of the county in which each
property is located for the purpose of applying the other provisions of this subdivision. The
procedure set forth in subdivision (d)(1) through (d)(4) shall then be applied to determine the
replacement property’s base year value.

(6) A base year value may be reallocated upon the transfer to the replacement property.
The appraisal unit that is normally bought and sold in the market place may be used to
determine the amount of base year value that is allocated to the property taken.

EXAMPLE 9: A commercial property, consisting of land and improvements, is taken and
replaced with a Category B structure that was built on land that the taxpayer already owned.
The land is ineligible for relief because it was previously owned. Despite the ineligibility of the
land, the base year value of the property taken (land and improvements) may be transferred fo
the newly constructed improvements to the extent it meets the value and timing requirements.

(e) OWNERSHIP REQUIREMENTS. Only the owner or owners of the property taken, whether
one or more individuals, partnerships, corporations, other legal entities, or a combination
thereof, shall receive property tax relief under this section. Relief under this section shall be
granted to an owner(s) of replaced property_taken who ebtaining-obtains title to replacement
property. The acquisition of an ownership interest in a legal entity which, directly or indirectly,
owns real property is not an acquisition of comparable property.

EXAMPLE_10: A-&_and B each own an undivided 50%_percent interest as joint tenants in a
home which is taken through eminent domain proceedings by the state. A purchases a
replacement-heme_property which is comparable to the replaced-property_taken. B contributes
his share of the award or purchase price to a limited partnership which owns a home which is
comparable replacement property. A’s relief under this section is limited to 120 percent of one-
half of the award or purchase price of the property taken. B is entitled to no relief.

EXAMPLE_11: A partnership composed of two corporations owns commercial property which is
taken through eminent domain proceedings. The partnership uses the award or purchase price

to acquire-comparable—commercial_Category B property. The partnership is entitled to relief
under this section.

EXAMPLE_12: A partnership composed of two corporations owns commercial property which is
taken through eminent domain proceedings. The partnership distributes the award or purchase
price to the partner corporations in the same percentage as their ownership interests and the
corporations separately or jointly acquire comparable replacement property retaining the same
percentage of ownership interest in the partnership. No tax relief may be granted under this
section.

For purposes of this section, owner means the fee owner or life estate owner of the real
property taken and excludes the lessee thereof unless the lessee owns improvements located
on land owned by another, in which case, the lessee shall be entitled to property tax relief for
comparable replacement improvements.

(f) NEW CONSTRUCTION. Any new construction required to make replacement property
comparable to the property taken shall, to that extent, be eligible for property tax relief, if such

new construction is completed-afterMarch—1-1975-and-if-itis-completed on or after the earliest

of the dates listed in subdivision (g)(3), and if a timely request is made for assessment relief.
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(g9) TIME LIMITS FOR QUALIFICATION.

(1) The provisions of this section shall apply to property acquired afteMareh—1;4876,-as
replacement property for property taken after-Mareh—1—1875,-by eminent domain proceedings,

publrc acqursrtlons or judgments of inverse condemnatlon and—shaﬂ—a#eet—enly——these

provnded the person acqumng replacement property makes a trmely request for such
assessment with the assessor. The replacement propertv must be acqurred before a request is

therea#tepas—a—resutt—ef—-the—prewsrens—ef—thrs—seeﬂen— Reassessments and refunds shall be
made retroactively to the date of acquisition of replacement property for property taken-in-fisecal

years-commencing-with-1983-84, provided a timely request is made therefor.

(2) For purposes of this sectron 3

made wnthln four years after one of the foIIowrng dates whlchever is applicable:

(A) The date final order of condemnation is recorded or the date the taxpayer vacates
the replaced-property taken, whichever is later, for property acquired by eminent domain; er

(B) The date of conveyance or the date the taxpayer vacates the replased-property
taken, whichever is later, for property acquired by a public entity by purchase or exchange; or

(C) The date the judgment of inverse condemnation becomes final or the date the

taxpayer vacates the replaced-property_taken, whichever is later, for property taken by inverse
condemnation.

(3) Replacement property shall be eligible for property tax relief under this section if it is
acquired after-March-11975-and-if-itis-acquired-on or after the earliest of the following dates:

(A) The date the initial written offer is made for the replaced-property_taken by the
acquiring entity;

(B) The date the acquiring entity takes final action to approve a project which results in
an offer for or the acquisition of the replaced-property taken; or

(C) The date the ‘Notice of Determination,” ‘Notice of Exemption,” or similar notice, as
required by the California Environmental Quality Act (CEQA), is recorded by the public entity
acquiring the taxpayer’s property and the public project has been approved; or

(D) The date, as declared by the court, that the replaced-property was taken.

(4) No property tax relief shall be granted to replacement property, however, prior to the
date of displacement. The date of displacement shall be the earliest of the following dates:

(A) The date the conveyance of the replaced-property taken to the acquiring entity or the
final order of condemnation is recorded:;

(B) The date of actual possession by the acquiring entity of the replaced-property taken-;
or

(C) The date upon or after which the acquiring entity may take possession of the
replaced-property taken as authorized by an order for possession.

s sk sk sfe sk ke e ke ke ok sk ok ok sk sk ek ok ok ok

The proposed amendments contained in this document may not be adopted. Any revisions that are adopted may
differ from this text.



(h) ADMINISTRATION.

(1) The assessor shall enly consider_any of the following documents as proof of actual
displacement of a taxpayer when a request has been made for the assessment relief provisions
under this section:

(A) A certified recorded copy of the final order of condemnation, or, if the final order has
not been issued, a certified recorded copy of the order for possession showing the effective date
upon or after which the acquiring entity is authorized to take possession of the replaced-property
taken;

(B) A copy of a recorded deed showing acquisition by a public entity; or
(C) A certified copy of a final judgment of inverse condemnation.

(2) Upon receipt of a taxpayer request and proof of actual displacement, the assessor shall
forward to the Board such information regarding the identification of a displaced property as the
Board may require. The Board shall review such information to determine whether more than
one request for assessment relief has been made as a result of a single taking or governmental
acquisition and if so shall advise the appropriate assessor(s).

Authority Cited: Section 15606, Government Code.

References: Article XIlIA, Section 2(d), California Constitution.
Section 68, Revenue and Taxation Code.
Articlo-XIIA. Section 2(c). California Constitution.
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