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March 7, 1986

Dear

3

Your letter of February 20, 1986, addressed to Hr.
Gary Jugum, has been directed to me for a response. Your
letter states as follows:

"We hereby reqguest a written response in
confirmation of the telephone answer you
gave to one of our San Diego Office tax
professionals on February 20, 1986. The
question concerned the imposition of
California sales and use tax in the
context of IRC 338 stock purchases -
treated as asset acquisiticns for Federal

income tax purposes (or Section 24519

transaction treated as asset acquisitions

for Calirfornia tax purposes). Your

preliminary response was that rules

similar to the prior exemptions for IRC

334 (b)(2) transactions would apply to

IRC 338 or California 24513

transactions.

"In the way of background, IRC 338
replaced IRC 334 (b)(2) effective, in
general, for acguisitions after August
31, 1982. 1The 3tate Board of
Equalization had viewed IRC 334(b)(2) as
essentially two transactions. In the
first transaction, an acjuiring
corporation purchased at least 80% of the
stock of the 1. The
stockx purchase is consicered to be the
purchase of an intanjisie and therefore
is not within the scop2 of sales tax
regquirements. The liguidation of the
acquired corporation (second transaction)



I

is considered exempt under the occasional
sale rule of Sales and Use Tax Section
6§367. Sales and Use Tax Section 60U6.5
(b) orovides that an occasional sale is a

' sale of substantially all of the property

held or used by a person in the course of
activities that require the nolding of a
seller's permit, when after such transfer
the real or ultimate ownersnip of such
property is substantially unchanged. The
sale or exchanga in a 334(b)(2)
transaction of property not reguiring the
helding of a seller's permit will
normally qualify as an occasional sale

uwnder Section 6006.5(a). E

"we would like to confirm that either:

" (a) Neither a Federal election under’
Section 336 nor a California election
under Section 24519 will result in a
deemed sale of assets by the °©

yn for California sales tax

purposes; or

"(h) a sales and use tax exemption
similar to that applicaple to Section
334(b) (2) transactions will apply to
exempt an election under Federal IRC 338
or California 24519."

wie would liks you to adir2ss two
scenarios: (1) purchasing corporation
acguires 100% of the stock of tne target;
(2) purchasing corporation acjuires less
than 100% of ; stock and therefore
partial gain is recognized under IRC
338(c)(1). '

"The e,
~Ts has several IRC 338 elections
in process. with the filing due aate
approaching, we would appreciate your
autra »ffort to issue 2 Hrombt r25007%2

[e,aCdling Tié $08iTlon I Lo@ oldne SO
of riyualization on the aforexmentioned
questions.”



Initially, we note that the 3ales and Use Tax Law
iz unigue and distinct from the income tax law. (See King v.
State Joard of Duualization, 22 Cal.&pp.3d 1uU6 (1972);
Hierceces—penz v. sState Board of EHqualization, 127 Cal.App.3d
871 (iv82).) The Internal Revenue Code oection 333 election
referred to in your letter allows a corporation that makes a
“qualiried stock purchase® of a_ ‘subsidiary corporation
to elect to have the target treated as if it: (i) sold all
of its assets at fair market value in a complete liquidation
on the acjuisition date; and (ii) as a new corporation,
bought all of its assets on the next Jay at a price
aetermined Dy the purchasing corporation's basis in the
target's stock. Section 338 deemms there to have been a sale
of the 's assets. (B5ee also Revenue and Taxation Code

Section 24519.)

The "deemed” sale provided for by Section 338 of
-the Internal kevenue Code and Section 24513 of the Revenue
and Taxation Code does not constitute a “"sale"™ as that term
is defined by the sSales and Use Tax Law (see Revenue and
Taxation Code Section 6006), nor will it be treated as o
a taxable sale. YThis is our conclusion regardless of whether
100 percent or less of the | 's stock is purchased.

Very truly yoﬁrs, ’
’7% h\kﬁnk&r—

Jdohn 3. Adamo e
Tax Counsel N
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