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1610.05 Occasional Sales—Activity Requiring Permit. A sale is not an “cxempt occasional
sale” under §6006(a) when such sale is enc of n scries of sales sufficient to constitute
an activity requiring the holding of a sclicr’s permit, notwithstanding the fact that} .
:?51% the sales occurred prior to the date the seoller applied for a seller's permit.[. -
b.

" Tax Counsel (EHS:EDM) = Hoadquartﬁrd

This is in reply to yowr memorandum of June 1, 1966, which 4
had attached, theoreto, a copy of the taxpayer's protest letter as R !
well as a copy of your hearing report dated May 12, 1966, Your e
main inquiry appoars to be whethor the sale of taxpayer's 1961

o . ¢ (herein, "yacht") for a stated consideration should : g
' be exempted from pales tax as an occasional sale under § 600645(a) - v s
of the Sales and Use Tax Law. : B A

After reviewing the foregoing materials, it is our understands
dng that, prior to the time tha taxpayer (Mr. ‘e B
applied for a seller's permit, Mr. - while acting in the e
capacit{ of a "yacht broker," sold the subject yacht (which he Ty
privately owned at the time) to another person for $5,000, The el e
contract of sale shows " ) 8" as the b P
seller, which is tho dba of taxpayer's sales and use taxes accounte . ...
While holding & valld seller's pormit, Mr.. * continued his poaded
operation as a yacht broker. Apparently some confusion resulted

from this.

The taxpayer's representative (Mr. ) E
Public Accountant) makes two main contentlons: (1) That since his
client was a yacht broker at the time of the subject sale and was - e,
acting in' that capacity in respect to his personally ownsed yacht, he S, 32
was, tharefore, not roguirad to pay sales tax on his sale of the S5
"yacht" to another; and, (2) that since the subject sale ocourred s
prior to the time his ¢ ent had procured a valid seller's permit, ek
it should be exompt from sales tex as an occasional sale. i Fay, 0 W
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We have regardod brokers generally as retallers under
ruling 39, whoere they Eosaeas tangible personal property for ,
the purpose of sale. JIt has boen our view that the liability of ;
a "yacht broker" for sales and use taxes depends upon whether he :
has the right to boneficial use of the boat or the power by his
own act to vest ownership in another. Since the facts establish
that Mr. _ owned the "yacht," which was the subject of the sale,
it clearly appoars that he not only had the right to beneficial use
" of tho yacht, but also the power by hias own act to vest ownership
in another. Accordingly, 4if Mr./ exarcised such powar by vesting
title in another, it is our opinion that he is a retailer, with respect
to the sale of the "yacht," and tax appliea to the receipts from such k"'’

sale. <l
Since the facts indicate that Mr. made more than two sales « '~
of yachts in A 12-month perdiod, it is our opinion that he was a Frar
"seller™ within the meaning of § 601} and, accordingly, should have . = '
held a seller's permit for engaging in the business of selling e

tangible personal property of a kind, the gross receipts from the
rotail sale of which are required to be included in thée measure of

the sales tax.

R In addition, since the subject sale in question was one of a s i
~ Jgeries of sales sufficient in number, scops and character to constitue ' .t
an activity requiring the holding of a seller's permit, it is our by
opinion that such sale could not be regarded as an exempt occasional . .
sale within the meaning of § 6006{a) of the Sales and Use Tax Law. R Ry
Also, the fact that the aub;act sale occurred prior to the time the - ™
seller applied for a seller's permit doss not prevent its inclusion
in tha measure of the tax., Accordingly, it is our recommendation Ry
that the taxpayer's protest on the single item in question be denied i .
and the receipts derived from tho sale of the subject "yacht” be R
included in the total measure of tax. :

Voreover, since partafthe "daficiancy for which a dei‘icioney deter=

mination has been made by this board is due to the taxpayar's negligence

in failing to rsport certain sales, as reguirod by the Sales and Use Tax
Law, it is our further opinion ghat the 10 per cent penalty was proper . |
under the ecircumstances. (See § 648ho) - | - . e Tl B

R T N S T S D el e : X )
| e ok ;]‘ji'j;f{?;'?E] '}% b 1 q‘;;;,i;“;;;f , Tl BRI N

o EDMSom  t Nor e T et e g S B = e
SRR 3 i1 e PR e L , e

. 7 “L_:E',.ﬂ.”._ e B e i : g i
{3 . s R R Ny 2 'ﬁffi e i e
J TN £ R ot g L . R e
- SRR Mo BreTR R O i T e AN
oy yoop = ? it AR At ‘ sl ye




