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Dear ,

This is in resoonse to your letter of February 13,
1976, in which you inguire as to the arclication of tax to a
proposed sale of an oil tankar by one of vour clients.

wNe understand thate - ~orom i i Bt ne R
 sis= . is an #ioiw corporation which is not encaged in
business in either California or the United States. =™~ =&
cwns a 34,000 dead weight ton Oil tanker wiich sails uncer tie
.= 7= flag and wnich is presently situated in San Pedro Harpor

in Ios Angeles. :=-=7" proposes to sell the tanker to a for-
eign corporation rot deing business in California. Tae foreicn
parchaser will take possession of the tanxer in San Pecro llarbor,
have its registry changed to trat ol the murchacer's country or
some othor foreiqn country, and irmediately sail for a foreign

destination without returning to the United States.

Vle are in acrecment with your analysis and conclu-
gion that the prooosed sale will cualify for exerption from the
tax as an exort sale. [latsom Havigation Companu V. State
Board of Equalization, 136 Cal.Asp.2d 577 (1353); Alcska Faciaro
Association v. State of Califormia, 13C Cal.Rpp.2d 536 (1933);
Pope & Talbot v. State Board of Zfqualiaation, lél Cal.rpp.2d 741

(196G) . ]

You swxcest that a delay in sailing micht be occa-
sioned by recairs to the tanker following transfer of title to
the purchaser. Y are of tne czinlon that, the cited cases not-
withstandina, the sale will Le subject to tax if the purchaser
repairs the vessel in Califormda.

Article I, Section 10, Clause 2 of tie tnited Staces
Conctitution orovides that, "Moo state siall, witrout the consent
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of the Congress, lay any inposts or duties on. . .exports.” The

" United States Supreme Court has said that under the constituticnal
standard, “pods ¢o not cease to be nart of te general mass of
property in the state, subject, as such, to ite jurisdiction,

" and to taxation in the usual way, until they nave been shipped,

or entered wita a oomvon carrier for transgortation in a contin-
wous route or journcv." Coe v. Errol, 116 U.S. 517,327. Althougn
this test was fashioned to deterrine the validity under the com-
merce clause of a nondiscrirdnatory state tax, it was held in
Richfield 0il Corp. v. Eftata Board of Equalization, 323 U.S. 639,
to be egually applicable to cases arising under the Import-Export
Clause,

In Gough Industries v. State Board of Equaliaction,
51 Cal.2d 746, a California manufacturer and seller sold Goods
to a foreign purchasar. The seller was informed that the pur—
chases were rmade for export. Tiae purchaser subnitted orders
requiring that the packages be marxed with tne nam of the foreign
part of entry. The seller was instructed to deliver the goods
to the purchaser in care of the purchaser's exxrt packer. Seller
shicped the goods by trick carrier to the packer. Title to the
goods passed to the purchager when the coous were deliverc: to
the packer. The packer pached the goous according to thye pur-
chaser's specifications and forwarced them by truck carrier to
an ocean carrier, which resoved the goois to the foreign destina-
tion.

The court concluded that " (a) The agreerment of sale
conterolated shipment of the coods in exort, that is, from a
geller in the United States to a buver in a foreicn ontry;

(b) from the beginning of tie trarsaction, the goois were comr
mitted to o all toe way to the foreirn oountry; (c) tix rove-
ment of the ¢oocs had actually started when the tax was sournt
o be irmosed; and (d) the journcy was continuwoua andd unbrowen
by any action or celay taren Ior a =ur-osc incenendent of the
transportation of the goods” (at e 749] and that, therefore,
the sales in question were not subject to tax.

Althoxch the matter is rot free from doubt, it is
our o>inion that if the vessel is cdelayed in California for
repairs, the axort journey will not be continuoias and unurokan.
You suggest that the regairs would be trose rminimally necessary
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for +he tenker o sail. llevertheless, we would recard ¢hese
repalirs as ". . .taken TOr a purose independent of the trans-—
portation of the goods.”

Very truly yours,

Gary J. Jucum
Tax Comsel

4:alicetilton

be: Hollywood - Dist. Admin.



