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STATE OF CALIFORNIA 1o]3 / 74
BOARD OF EQUALIZATION

In the latter of the Petition

for Redetermination Under <the

Sales and Use Tex Law DECISION AlD RECOMIMENDATION
' : = OF HEARTIIG OFFICER

A Corporation

Account Mo, : H

Petitioner

This metter came on regulerly for hearing in Cakland,
Califarmia  on Julvy 23, 1974, Appearing for the taxpayer wvas

%————_—__* Iessrs. Vloolslayer and Gray appeared
or the board.

L

Protﬂs ted Iﬁems

f}:‘: 2“5.-’:) » Fi3 f’p_;.f _,: .f.c K 1-1 h:r'\ ‘g
1l. Sale of boat ¢ 520,000
2. Sale of becat tc 31,818
3. ©Sale of boat to 34,970

Contenticns of Taxpaver

Sales in question were proverly clained as exempt sales
in interstate commerce., If tax is due because of subsequent uce,
then the purchasers should be billed Ior the tex and the tax
collected fron them.

Sumnary of Petition

Laxbﬁyer is a corporation engaged in bu51ﬂess as a retoil
distributor of sail boats. It also has a yacht broxkerfs licensee.

K me first protested transaction involves tue sale of
a boat to '1L It was 2ilegedly delivered <o tThe ou:CD s e
at a poin. twelve 1les off-shore with the 11a”“stand*““ that The
pur rchagser was a resident of Oregon at that twwc, and 1n*ﬁndac‘ TO use
‘the boat in Cregon. Docunentation is not comvlete on heow The grlesman
that delivered tns boat to ! at the off-shore noint aciuzlliy

' T the TeDOTT 0 0IfTi

returned to shere., In Tne T ice discussicn conducted DY
lir. Woolslayer cn February 27, 1973, it is steted that alter thi
salesmen delivered the hoav to the buyer at the off-shore voint,
where title was tronsferred "they then rode back to a Calilemic
poirt and then the boat purporte »dly wos subseguently tr:n;to? ed
by * .Jto Oregon'. The docusentation centained in the file
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wvhich includes docunentation submitted by taxpayer's attornev.

AT ~» enles agreement containing the nare of!
Palo Alto, dated 1/18/71, chowin e selling

(=]

Tice 0% Ldc,dor, with-a notatiuvia vritten on the face therec:t

which provides: "Customer offcred %20,000 including tax". In a
letter dated August 15, 1974, from the taxpayer under the signature
of ;and i, it is stated thet the notation
quo%ea'ﬁﬁové constitﬁ%eﬁ'é counter oifer of $20,000.

The second piece of documentatio i a form i io
to_the one used on 1/18/71, is made out to . i
{ | Portland, Oregon, and shcws the daTeé OT L2871,

TTEh & selling price of 20,000 with the added notation of "delivery
outside of state". In the taspayer's letter of fugust 15, 1974, it
is stated that the latter document actually governed the transaction.

™~ third document is a certification dated 3/6/71, signed

b3 o gml, stating that his address is § ,
Po ne, orcgon, and that he received and Took delivery or & Ti—

st of the State of California, Following signature
is a certification apparently signed by the salesman (signetuire 2lleqis
which provides "I herepy certify +that I delivered
t¢ out of the State of Celifcrnia"y According to the
taxpayer's letier of sugust 9, 1972, the language on the two certi-
fications mentioned above was prepared wnder the directicn of

o

lir. Bdward Fakoury, a Board of Egualization auditor iiom Oalzland.

The fourtia focument is a letter dated éggjft 21, 1972, fronm
the tamayer to R Palo Alto,

California, with a COpPY O The onvelope postmarked August 21, 1972,
Oalkland, California addressed to — at the abcve-mentioned
’ e - I

address with the following postal notation checked thereon "moved,
left no address". ‘

The fifth document is a letter
the “asmaver addressed tof
Alto, witn wwo erclosures s .
dated ifpril 25, 1973, and & Bill :

Bor 1,000 selcs tax). A cony of the Tface of an envelone IS
=attached, vostmarked April 27, 1973, from Oalklaond, Czlifornia, which
chhe

&

¥

fron ‘the taxpayer ToO

contains the postal nctaticn "moved, not forwardable", and o1lB0
notation "return to writer®. The Tace of the envelopes @l30 had
notation annarently placed there by the taxpayer received fLoril =
19735, s

©

W

This completes the docunentation connected with thu‘ :::;:ll



-3

2 Thi transection involves the sale of a boat to
a “California resident" with delivery being effected in the same
manner as delivery to"""“‘?yas effected, In other words, the
salesnan delivered the Jie purchaser at sea. The documnents
surrounding the transaction consist of a certification of
out~of—state_dei!$6gy dated 1/31/71, similar in form to the one
sigﬂed by datsd 3/6/71, except that it identifies the boat
a

- and gives his address as'
dortland, Oregon, and certification of dellvery 1s

signed by snother salesman whose signature is also not very legible.

The second document eonsists of a letter dated HMay 18, 1973,
s5k . el 1:1and. Californigegman 7
- - ..

San Francisco, California, Ri: . .
- ) I s
e lereer recites a number of addresses forV_ | *—and also states
that there are no vehicles or boats registered in this "a2rea" (a
DMV geographical division of the state which includes San Francisco,
Oakland, Vallejo. ‘Walnut Creek, Concord, Stockton, etc.) to either
Mr. or Iirs

The third document is a statement issued by the U. S. Distric
Court of Hew Jersey, dated December 21, 1973, which brovides in part:

uThe following have been adjudged bankrupt upon Detét%gni “iled as

folloys, to wil: .\

ecenber 13 date referred

—

Jo¥e .

o ale g L _ De
To the date the petition was Ifiled.

5

The Ffourth document is a promissory note in the amouat of
43 014 showing the year 1971 without any other dates legible; signed
by and payable to

|

———

In a letter dated August 15, 1974, previously referred to
in the bjaring report, there is a recitation of the inowm addresses
of I‘Alr.-“ ;s follows:

— S s N ; a5
N Portland,; Ore. 97200

2 San lMateo, Calif, SL400
\San Mateo, Calif, QL4400

Glenside, Pa., 190Z5




The fifth document is a bill of sale dated 7/7/71, fron

the U. S, of America, DeEart¢ggt of zransgortation, U. S. Coast Guard,

showing @ ?ortland, Oregon,
as the oWneT on D ooltlricate or enrolilment Ior yacht license Tor

the boat in ques©ion.

3. On the transaction the question involved is
vhether or not an instace delivery occurred. The documentation
which has been reviewed regarding this transaction consists of:

1. A letter dated 3/26/71 to oo @ from
— which provides in relevant part:
————8R

"T understand my boat will be ready for delivery

at Newport Beach, California 4/10/71, as we
discussed on the phcne, and fthere will be no
California tax because of my Oregon address. I
intend to sail the boat up the coast April 16.

If you care to join me for part of the trip,

please let me know",

2. A memorandum dated 1/31/71 in the taxpayer's
file provides:

i

e i —mmmmd Portland,

Oremnn — p—y j&eﬂﬂered in Newpeort Beach ~-
ﬁ?&a‘t to be a demo boat ~- he is to be paid
$100 a day when he skippers a demo party."

3. A letter dated April 29, 1971, *tc =
T——t—mdemi  portland, Oregcon, provides:
m———-—

"Statement

"For delivery of o S om
Newport Beach, Cglirornia to Portland, uregon.
April 10 through april 29 - 1,094 at Ll per mile
(includes fuel and prcvisioqs) total amoumts TO
31,004 [pariially illegible] per statencnts due

upon receiot:
Sgnets . = =
— {

A “paid" stamp is imposed over the last two paragraphs vhich
accounts for the partial illegibility of the amount due.
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Analysis and._Conclusions

Under paragraph (a)(;@ of Regulation 1620, Interstate
and Foreign Commerce, if title to the property passes o tine
purchases atv a point outside this state, or if for any other
reason the sale occurs outside this state, the sales tax does not
apply, regardless of the extent of the retailer's participation
in califarniz in relation to the transaction.

The documented facts in the\ LdJ_,___ﬁ:ransactions
indicate that the sales occurred outside this state. Therefore,

the sales tax does not apply.
Section 6247 of the Sales and Use Tax Law provides:

wg2L7. Presumption of use -- out-of-state delivery.

On and after <ae efrecvive date of this section, 1T
shall be further presumed that tengible personal
preperty delivered outside this State to a purchaser
knowm by the retailer to be a resident of this State
was purchased from a retailer for storage, use or other
consumption in this State end stored, used or otherwise
consumed in this State.

"This presumption may be controverted by a statement
in writing, signed by the purchaser or his authorized
representative, and retained by the vendor, that the
property was purchased for use at a designated point
or points outside this State. This presumption nay
also be controverted by other evidence satisfactory
+o0 the board that the property was not purchased Ior
storage, use, or other consumption in this State."

The issue on these two transactions is whether this pre-
sumption has bheen contreverted.
= (het his

g - .
In we have documentation signed by

sddress was out ci state and further docunentation thdL LeTitors sent
to his former California address were returned ©o the Taiayer.
As to ther .Jtransaction the hearing officer finds that

the presumption in Secticn 6247 does not apnly because g hed
moved out oi state. Also, even if the presumption applIEd;” the
documented evidence nas overcone the presumption. Accordinzly, this
item should be deleted from the mneasure of tax.

In the trensaction it is aquite nossible tha“tc —

had double residency. In this case, the presumption in section G2YT
vould ewply., (Sse Garrevt Corn. V. State Board of Faualizscion,

189 .Cal,App.2d 504, ves GOUDLCe I'esidcncy.) nowever; 1n he nearing
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officer's opninion the evidence adduced does not establish wvhen the
boat was returned to California. The docunented facts are that the
boat was not located in the Bay Area just prior to 5/18/73, and
was in fact enrolled with the Coast Guard in Portland, Oregon.

The hearing officer finds that the evidence overcomes the
presumption that purchase vias for use in California, Accordingly,
+this item should be deleted from the determination.

The " trensaction involves & sale to a lmowm Califoimisa
resident with P -onted ocut-ocf-state delivery -by a factory
rcoresentative. Under these facts the sales tax would not applye.

Ls to the presumption under section 6247, +the liability turns on
vhether the statement in letter to the taxpayer, dated
3/26/71, is sufficient to relieve “vhe taspayer of liability.
Concededly it does not declare that +the proverty was purchased for
use at a designated point ogutside California. However, if we couple
the stetement made by with the Ffact of delivery into Oregon
by the factory revresentative, the hearing officer believes thet this
constitutes "other evidence" mentioned in the last sentence oI
section 6247 and overcomes the presumption. Accordingly, this item

.

should also pe deleted from <the determination,

) The hearing officer does not believe the Brock case (32 Cal.
App.2d 550) is cortrolliing under the facts vltimetely estavnlished
beczuse we do not have the admission of irmediate return to Californiz
following delivery at sea, as assumed in lMr. Jugum's menorandum of
3/20/73 to Oakland Auditing. :

gince the taxpaver in a letter dated August 9, 1973 to the
. pil 3 T : z > a.o-, . =
State Board cf Equalization states +hat all three of the boavs 1n
auestion returned to California, the three purchasers sheculd be
billed for use tax.

Recommendation

Delete szles of boats T« -\ ron neasure

L . L / P = /f’
(A 4 emme e

¥

acis . ~eulson, hearing Oiricer 7 Date '

\

Revieved for Audit:

Princinel rex auditor Dace



