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STATE OF CALIFORNIA

BOARD OF EQUALIZATION =

In the Matter of the Petition
for Redetermination Under the
. Sales and Use Tax Law
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Petitioner

The above entitled matter came on regularly for
hearing on November 6, 1987, in Sacramento, Californiz, before
Stephen A. Ryan, Hearing Officer.

Appeering for Petitioner:

AnpeEErine Ior the Boerd: M. LENRGEN Zeiter
Senior Tax Aucitor

Protested Items

On January 21, 1987, petitioner filead & petition for
redetermination of & MNotice of Determinetion issued by the
Board on December 30, 1986, for the period¢ July 1, 1982 through
June 390, 1285. The prctest involves tawx gdeficiencies
determined on the following cudit items:

Measure

&73°7

A, "maxeble sales understated" £121,554

4

Petitioner's Contenticns

1. No tex liability or use tew vellegtion liability
existc bhecause
(i) No nexus exists.

(ii) Petitioner had ro office and did mnot encace
in buciness in California.
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(11i) Petitioner is not a retailer engaged in
business in california pursuant to Revenue and Taxation Code
sections 6015 or 6203.

(iv) The transaction 1is excluded from
California use tax under Regqulation 1620(b) (3) because the
diamonds sold were obtained and used by the purchasers outside
California for more than 90 days before initial entry into,

California.

Summar Z
which cells

Petitioner is =& corporation €
diamonds and jewelry to cust‘m‘ated throughout the United
States. It has possessed a Certificate Of Registration-Use Tax
from the Board since Augqust 30, 1982. This was the first Board

audit.

The Boarc's field auditor in the out-of.Stdforfice
prepared a four-pzce report dated February 6, 1986 as part of

his work papers vwhich dgeneraliy dJdescribed his findings on
petitioner =anéd its activities. Ee found that petitioner
operated au#af Stode: selling jewelrw znd diamendés Lo custoners
whe desirec them for fersenal vse er inpvestment. Pecitioner
n&dé no locations or 1inventory ir California. It solicited
sales in cCaliforniz through méilers, macazine adverticements,
and incdependent salez representatives located in California
known as ."flna.v;al plenners" whc received commissions for

sales generatedé Ly them.

The fielﬂ cucditor examinec the portion of petitioner's
records which petitioner made available to him and discovered
numerous sales glifornia purchasers. He wrote that he
examined sales o S, receipts journel ¢1, cash receipts
journal 42, andg accc;ntant's Wlrr papers. He wrote that he
wes unable to eri ¥ wher petit:ioner began selling to
californis p“rchnce:s secause petitiorner "refused to provide
books and “eCP'“s and other infermation necessary for

A

v@ri{icatian of 1the sStar ng date. "
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37 California retail se&les to California purchasers which he
concluded subjectcd the gross receipte of petitioner to
California “sa]eg kax“. &rased upn: the evidence made available
t®» him, he founc that of these E&l@s involved a shipment of
the property solé directly from o|q§kmito the California

e founcd that the property solc in the other four
i ghip b Hr\t\t-'.r'n -~y 0 thn : mrust
awaxe. Bi6 dbscr;p*ton of the tangible personal
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property sold includes the following: round diamonds,
diamonds, small diamonds, diamond ring, wedding band, diamond
earrings, stud earrings, diamond pendant, diamond ring set,
bracelet, gold ring set, and jewelry. =

-~ The auditor ~found that petitioner maintained a
"custodial account" with = 1 for
petitioner's customers who wished "to have their diamonds kept
in safe keeping." He wrote that __ ' * would’
only subsequently ship the property to a California purchaser
pursuant to a written request from petitioner .and not solely at
the request of amy purchaser.

The euditor found that petitioner d&ié not €hip &ny
products sold to any location until it received full payment
from the purcnzser. He added that "[wlhen payment is received,
taxpayer makes an entry in cash receipts Jjournal #2 in the
exchange section which would incdicate that the sale is final
and item should now be shipped.™”

On Schedule 414A prepared by the field auditer on
February &, 1986, he wrote as follows: Information was
conveyed to eucditer that california . sales were consummated
through f.nzncial planners in state which Tp nave a Ccomm SSion

te for respective sales made by them "

The aucitor concludeé that petitioner was liable for
California cales tax -measured by ite gqross receipts cenerated
from these sales. He concludeé that none of this property was
functionally used outside <Califorria while owned by any

California purchaser,

Boarc¢ supervising auditor in the :
office prepared a report dated March 5, 1986 which is also
containec in the audit work papers. He <cencluded@ that the
Californie puyrchaser became liztle fcr Californiz use tay Upo
receipt of "the oproperty in California. He accded that in the
transactions ‘nvnlving initiel deliverv. to the

— the sale bv petitioner &ié not occur until
the preperr; 88 shipped by ' ——————m T to the
Celifornia Diirchacer., He alsc descrxbed a telephone
conversation with when he weés informed that the
California financial planners referred potential california
customers to pztitioner for which thev received commissions

f@ﬂﬁi étﬁbfnr' Wrote ir a menmcrancum

cated Februery 2, 1987 that petiticaer retazined ownership and
control__cver the property helé for cafe keeping by the
He identified %hai Eetifioner

delivered Ehe property k=3 . —Trust Gomp}mj tn Sedbed
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containers He wrote that petitioner paid all charges made by

1 i with the California purchasers not

paying for any storage, shipment, or other costs. He

reiterated that petitioner had to reguest |
—~to ship property to the california purchasers and £Far

such shipment would not be made solely upon a cCalifornia
purchaser's request. He added that shipments to the california
customers were by -common carrier. He concluded that there was
no functional use of the property outside california.

Board reviewing auditor- . in Sacramento
met with __. and obtained additional evidence in
several transactions which apparently was not previcusly
submitted to the field auditor. EHe deleted 11 sales from the
measure of the audit deficiency. He concluded that five sales
were for resale and that six sales involved property which had
never entered into cCalifornia. These deletions included all
four transactions which the field auditor found involved
initial delivery tn nelaware. The new evidence indicated that

one other sale ( . ) involved property’ initially
shipped to Delaware but this remained in the audit deficiency.
After work was completed, the Notice of

Determination was issued for wuse tax collection liability
meesured by the ¢111,554 czles pgrices on the remainine 36

sales.

At the preliminery hearing, avceli4+el . informecd the
hearing officer that the Board is holding cetiticner liable for
failing to collect and remit the use taxes on the 36 remaining
transactions in which it sold diamonds and/or Jjewelry to
California customers. He said that the products sold in 35 of
these 36 transactions had been delivered éirectly from Ovt ofis%&te
into California based upon the evidence made available to the
Board. He said that this information indicztes thet only one

0f these sales (the szle of four diamoncs to )
involved a prior delivery to th from
petitioner‘s‘ location prior to éhliwemy te Ccalifornia.

o explained the. reascrc why the Boar: dernied
petitioner's claim of exemption under che ﬁ@hday rule 1in
Regulation 1620(b)(3) in the transaction involving
initial delivery to He found that such sale from
petitioner to a California customer occurred &t the time the
' 1y delivered Ehe aocds to &

'-—— ) —
carriesr for .shipment to cCaliforniec. e concluded that the
S - actec as &an agent for petitioner in
helding petitioner's property. He caid that _ b» hac

toid him that petitioner paié the fees
for maintaining the custodial account. Thus, Ke concluA&ﬁ that
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90 days had

no out-of-state use by . for more than
occurred.

said that petitioner's representatives were
not cooperative with the Board's field auditor which resulted.
in the lack of evidence on various points.

p—— _ initially spoke to' the hearing officer
in July of 1987. - He argueé that no nexus exists between his .
client and the State of California. He then submitted a letter

dated October 2, 1987 attaching copies of documents of the
| transaction and of his prior letter dated February 6,

1986 to the Board's office.

S | represented therein that the diamonds
sold to Ppwere first delivered by petitioner to the

— 4.~ in Dpelaware. He argued that
petitioner mace the sale at the time petitioner shipped the
package containing the diamonds to i R — B has
written that petitioner delivered the diamonds to W —

- at request. He believes that
e f ¢ her diamonds in , for her

rather than for petiticner. contends that w
! » maintained "exclusive control" over the diamonds while

helc by v with vetitioner holéing no
possessicn, ownershlp, Gominicn,  or control over them. He
concluded that o is excludeé from cCalifornia use tax
uncer Regulation 1620(k)}(2) because her purchéese was for

investment purposes with the ciamoncds used outsice California
during the time Q had pcssession for
more than 90 days before first entering into California.

wrote that petitioner's "procedure when

diamond to & customer who requests that it be
e R B ’ is es follows:

it sells a
delivered to '_

1. <The C&m@?ny cells the cizmond and delivers a
bill of s¥le to *the durchaser.

P at ehe 4Hime of the szle, tihe ourchaser

instructs the Cmﬁpim} te édeliver the dJdiamondés to
‘ -w: L0 Pe held 1in a custodial

account in the name of the purchaser.
&
3. The c%nsz sends the diamend in 2 bey to
_ and receives 4 reazupt for
the ~diawong mﬁuChl LS stated te be the ‘'pink-owner

copy.
#~
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four diamonds in a sealed box to

4, The Company delivers the pink owner's copy to
the purchaser and retains a customer invoice.

5. When the purchaser desires to sell or
transfer the diamond, the purchaser. delivers the pink
owner's copy, duly endorsed to the Company and the
Company in turn forward it along with its customer

invoices to ! ! Te
T . -
/ . _ then sends the diamond directly to the owwiy.

The specific .documents presented by - -
natter include the following:

1. A pgbvember 19, 1981 letter frome *‘L

7T to® W
of petitioner regarding petitioner's Custody Account
20417. She set forth some of the terms of their
separate "agreement" regarding- this account.

Petitioner would send sealed packeges containings

diamonds to P - for storage in
its safe deposit box for a fee to be paid by
petitioner. she reqfested that petitioner notify

¢f the name a&and address of

the "owner" of the _property prior to delivery to

e B r i :
§he identified liabelinc a
receipt as & “lniiscelilaneous assec", She acknowledged
that _" would ship the diamonds

to the ™"owner" upon reguest ané receipt of certain

documentation from petitioner.
n

2. A June 1, 1983 letter from the president of
—— ———.

petitioner, W ___ , to
"% notifyiri®“the latter that petltloner sent the

Company to be held in %“he name of ' :
. He {:ur*éimaf
indicatecd the . _ " Wowlg hold th

property "in safekeeping”,

3. & June 10, 1%E: regaipt fron
€ |ackno‘~lccg*nu receipt anc storage with 1t of
the packaqe in custecfikl zaccount number 20417 "to be
delivered to . or to the owner
1l . - - ol
certifieé by : a | e, s}
name andé zddress were ;dsﬂ:ﬁt}ft.@d thereon.
g a2
4. » June 14, _@s&mr Transaction Advice"
on 2 taticnery Z’L.I;tlf_}’l"lg
"account TOr

— and t‘"c-pﬂc‘[{&gg

——

—

i
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5. A June 23, 1983 letter from petitioner t

{ _ . ) regarding these four diamonds identifying the"

enclosure of the following: (1) copies of
petitioner's letter of instruction to -

=1 vy Wiye_ . T __ ks T"officiaT
receipt" for the property; (iii) petitioner's "paid
invoice"; and (iv) original and Gem Aucdit
Certificates., . :

6. A June 23, 1983 document on petitioner's
stationery addressed to ___ _. but. without a

salutation. o » name but without a signature
was at the end of the two paragraph content of the
document., It incdicated & sale to of the

diamonds. It added "[a]bove described diamonds are

being held in safekeeping, under the name of &
: = S —RE—
: Bzt € ! /

A Statement of Account for

. which was further icdentified as a Principal

heset Summary as of June 30, 1952 for account T
; was listed as "agent under
acreement dated Novenmber 4, 1¢21 with -
The approvimate market value,
#trcent of market value, estimeted annual total, and
the cash income yield for "miscellaneous assets" were

lizted &s zero.

8. Page six of an undated Statement of Account
of (__ L for account :
indicated _twn diamond custody. receipts of
e ~ L. rvrepresenting" sealed packages for
diamonds held by two people one of whom was T e

N A hendwritten letter deted November 2y 1283
apparently containing a signature of a -
{ to wWwhich reads that she

ey

'eqﬂﬁsted release of the diamonds to her with delivery
O Galifornia.

* 10. A November 14, 1983 letter from petitioner
e ' = requesting -
- to ship the diamonds via insured
($25,620). recistered mail to i in
Tzilifornia Petitioner referencec that = - had
"reguested that her ctones . . . being helc i1mg —
T ) custodial Accpunt !/, be released

-, W : A o
and ferwardec to her . " Petitioner indicated that it



-

—E

enclosed "the pink Owner invoice and the yellow
Customer invoice" to, — - » -

T

« ~2 to petitioner 'providing ‘that these four
diamonds were purchased for investment and that the
intended first use in california was investment and

not for jewelry or any other purpose.

11. A copy . og a Sepfember 14, 1986 letter from

the 1 .Company provides that i
would act as "custocdian" for petitioner to holgd for

The November 4, 1981 Agreement, between petitioner and

EE—
safekeeping sealed ackages of diamondg,,. ., .

acreed to kol each packace until instructed by
petitioner to deliver it gccording to instructions regeived
from petitigner. - ' agreed to create a
separate account for each package according to petitioner's
instructions and to issue gquarterly statements. Petitioner
agreed to compensate - _ T for its services
and to indemnify it for IGSe, cost, or other damage arising out
of the proper services of I Trust Company.

* The Boaré's files™ on petitioner indicate that on
August 30, 1982, . @8 (orporate president of
petitioner, signeg an Appjﬁcaiion Fmr Cevrtificate (874
Registration--Use Tax witn the Boarcd. It w&as represented on
that application that petiticner was manufactur ing, jobbing, or
wholeszling diamonds in california as c¢f Julw 1, 1982 through
its sales representative, § of
Celiforniaza, EXpressivy certified that this

information was correct a&and, further, that if petitioner was
not engagec in besiness in Czliforniza, opetitioner agreed to
comply with the provisions of the use tax laws, rules, and
regulations in consideration for receivinc the certificate of

registration from the Board,

1
Nl
=]
e

The hearing officer reguested , _ to submit
the icdentity of each <Zs:iiforniz representative andé other
informetion regarding its relstionship wira eech; including —
= cuch informatien WaS not received

analvsis &nd ‘Cocnclusions

ioner apparenﬁiy made no dicect physutal contact

i ches lan
with this State throuck ifs own offices, busindes’ Yécatiomg, or
employees. However, i € mace use of - non-employee
State for the

reprecentatives who wers Iécatnd insicde thi
purpose ©f scliciting its szles anc possikle

gdles of tanguble pecsonal prepert”

o

akinag orcers for



The field auditor found that each sale occurred = 07
St2 with the diamonds and/or jewelry still located = su+ ofggrﬂjh
at the time petitioner received full payment from the purchaser.

- The' available evidence 1indicates that the property
sold by petitioner in all but the » tranSaction was
delivered directly from &H'&+S+ﬁﬁcto the .California customers

apparently by common carrier or postal service.

It is our conclusion that each sale occurred at the
“time ‘petitioner received full payment and shipped the goods
from its o # location. Prior to occurrence, petitioner
merely recorded dn agreement to sell but retained ownership and
rcontvol over the diamonds/jewelry. When it received full
payment, petitioner relinquished ownership and control over the
goods by recorcing the sale in its cash receipts journal £2,
preparing the "pink owner invoice", and shipping them,

The various documentation in thel " transaction
indicates that thies result also applies when the goods were
first shipped by petitioner to the trust company in( -
The documents clearly identify as the owner of the
diamonds during tne time the trusSt company held them in a safe

deposlt Bo%. e had elected to have these appmarentlw
vafinished diamonds storec wich =-he tris: company. Thigs is
evidence to support her purchase for investment use rather than
for physicel use. Since these Adiazmonds were used/stored
outside Csasiifornia for more than 90 cdavs prior to the first
entry into tnis State, _ J's subsequeé! California use
was exclucec from california use tax (see Regulation

1620(b)(3)). Therefore, petitioner had no liability to collect
any tax from her or to pay the Board on her transaction.

The available evidence appears to indicate that
petitioner is net liable for <(¢aliforniez sales tax on the
remaining 35 sales as was concluced by the field auditor. The
incomplete enidencg,presented tc the heaering officer indicates
that deliveries were made from out Eﬁ&ﬂby common carrier or
the postal Service directly to the Califeornia purcheasers. Whern
celes do wnot ocevr in Califorrniz, califcrnia "sales tex" Goes
not apply (eesz Rev. & Tax. Cocde §§ 6051, 6017, ané 601iC.5: anc
Regulation 1620(z)). [This conclusion would not apply and
petitioner could b©e 1liable for California sales tax if the

S 2

L]

celivery of the proverty inlfiaiﬁy W tO oneé or more of ite
representatives inside Caiifornia who then delivered the goods

to the Celifovrma customer,!

California use tax lizbility is incurreé¢ by & person
asee tamg;ﬁle persenal property from a retailer for
use, storage, cor other consumption in California (Rev. & Tax.



Code §§ 6201 and 6202). A retailer engaged in business in this
State who makes a sale to such a purchaser is required to
collect the use tax at the time of the sale (Rev. & Tax. Code
§ 6203). The retailer then must remit the taxes so collected
to the Board (Rev. & Tax. Code § 6204). i

-

—_— e

Revenue and Taxation Code section 6203 defined
"retailer engaged .in business in this state" as follows during
the period in gquestion: '

(a) Any retailer maintaining, occupying, or using,
permanefitly or temporarily, directly or indirectly, or
through a subsidiary, or agent, by whatever nzme
called, an office, place of distribution, sales or
sample room or place, warehouse or storage place or

other place of business.

(b) Any retailer having any representative, agent,
salesman, canvasser or solicitor operating in this
state under the authority of the retailer or its
subsidiary for the purpose of selling, deliverin§, or’
the taking of orders for any tangible personal
property.

1c) ks regpects a Jedse, any vetai ler ceriving
rentals from & lease cf tangible personal property
situated in this st te.

Since petitioner had representatives inside californisz
for the purposes of soliciting sales and taking orders, it was
a retailer engaged in business in this State. It 1is of no
consequence that the persons soliciting were not emplovees (see
Scripto v. Carson (1960) 362 U.S. 207, 4 L.EG.2d 660, 80 S.Ct.
€19). Accorcdingly, it had a duty under the Sales and Use 7Tax
Law to collect and remit the use tax.

Petitioner's concerns about nexus as it relates to the
Boarcé's power to require it to collect and remit use tar in
light of the Constitutiorn of the United States hzve been dezlt
with in numerous decisione 0f the U.S. Supreme Court &ncé lower
iede:al courts as well 2as state courts, The 1ssues have
revolved around the Due Process C(Clause o0of the Fourteenth
amendment as to a state's power to require an out-of-state
seller to collect use cayxy as well as the azacguisition of ir
perecnam  jurlsciction cver the out-of-state retailer., in
Zl4iticonal issue has corncernec the Commerce Clause of the U.S.
Constitution,

On the substantive jurisdictional 1ssue arising fronm
the Due Process (Clause “he constitutional test which must ©=
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met to establish the requisite nexus is whether the facts
demonstrate some definite link, some minimum connection between
the state and the retailer (see National Geographic v. cal.
Equalization Bd. (1977) 430 U.S. 551, 51 L.Ed.2d 631, 97 s.Ct.
1386; Hess v, Illinois (1967) 386 U.S. 753, 18 L.EAG.2d 505, 87
S.Ct. 1389; Scripto v. carson, supra; and Miller Bros. v,
Maryland (1954) 347 U.S. 340, 98 L.Ed. 744, 74 sS.ct. 535).
This is not a direct tax upon petitioner but an administrative
duty to collect the use tax from its purchasers and pay it to-
the Board. It 1is well settled that, under appropriate
‘circumstances, a retailer's presence within a taxing state will
warrant the imposition of zrn obligation to collect use tax from
a purchaser and pay such amount to that State when goods are
sold out-of-state but delivered into that state (see National
Geographic, supra; Scripto, supra; General Trading Co. v. Tax
Commission (1944) 322 U.S. 335, 88 L.Ed. 1309, 65 S.Ct. 1028;
Nelson v. Montgomery Ward (1941) 312 U.S. 373, 85 L.Ed. 897, 61
S.Ct. 593; Nelson v. Sears, Roebuck & Co., (1941) 312 U.S. 359,
85 L.ed. 888, 61 S.Ct. E6&6; relt and Tarrant Mfq. Co. W.
Gallagher (1938) 306 U.S. 62, €3 L.Ed. 488, 59 sS.ct. 37¢;
Monamotor Oil Co. v. Johnson (1934) 292 U.S. 86, 78 L.EQ. 1lal,
54 S.Ct. 575; People v, West Publishing Co. (1950) 35 cal.2d
80, 216 P.2d 441; anc Montcomery Waré and Co. v. State Board of
Equalizction (1969) 272 Cal.Apn.2d 728, 78 Cal.Rotr. 373).

It is clear that a retailer is not recuired to collect
this use tax from a2 Celiformnia ptrchazser when its cnly contact
with the State of Czlifornia is viz the U.S. mail and common
carriers who deliver solicitaticn meterials, orders, payments,
and the goods purchased (Hess, supra). On the other end of the
spectrum, it has been establishec¢ that the retailer must
collect use tax from california purchasers when it has an
office or representatives (employee or independent contractor,
resident or nonresident) in this State conducting continuous

business here (see National Ceocraohic, Scripto, General
mracing, Sears 7 Relsorn, Fall z20¢ Tarrant, and West

Publishing).

It is our cenclusion that petiiioner had the requisite
constitutional link/connection/nexos with the ate of
California sufficient to =z2llew =«he Boaré to require it to
collect use tax on its sales to fzlifcrnia purchasers and remit
it to the Board in accorcdance with the Sales and Use Tax Law
orovisions. Although the evact cate when petitioner actually
becan its physical presence in Californpia is not known, it is
clear that, throuch 1its agenfs and representatives, petitioner

has maintained & continuous presence.

v
L
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2 similer concluzion recsults from an examination of

cts te the ﬁaqwuﬂWWmﬁr'of'ike Commerce Clause. the

T -
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courts in National Geographic, Scripto, Hess, Miller Bros.,
General Trading, and Felt & Tarrant Mfg. Co., all considered
this 1issue and found that no burden is placed upon interstate
commerce when only use tax collection is at issue rather than a
direct (sales) tax on the retailer as long as an adequate
constitutional link/connection/nexus exists as required by due

process.

The result is that petitioner had a duty to collect -
use tax from all purchasers acquiring property from it for use

-in California (sections 6203 and 6204). Petitioner is 1liable

to the Boaré for failing to remit such amcunts from each salie
outside California for california use (see sections 6204, €201,

dnd 6011,

One further constitutional consideration is necessary--
in personam jurisdiction over petitioner to enforce these use
tax collection and remittance liabilities. This question
arises from the Due Prrncess Clause of the Fourteenth Amendment
to the U.S. Constitution and the leading case ¢f International
Shoe Co. v. Washingtor (1945) 326 U.S. 310, 9C L.Ed. 95, 66
S.Ct. 154. We have already examined the numerous U.S. Supreme
Court cases which specifically examined the states' power to
impose indirect use tux collection and peyment cuety liahilities
on retailers ip light of the Due pProcess clauvse. Several cf
Che courcs speciiiceily ciscussed the "jurisciction" necessary
before these liabilities coul@ be imposeé (see particularly
Miller Bros.). The various terms set forth hy these courts to
describe the Jjurisdiction necessary for the taxing state to
impose these liabilities included "link", "minimum connection",
"contacts", “reletionship", "nexus", ancd "substantial
presence", Bach court basically employed a balance test to
determine if the retailer had enough contact with the state
wherein it derived the right to significant benefits therein to

justifv these tay hurdens. A test is thus neceesary in each
case to dGetermine if this juriscdiction exists before a state
can impose 2ither of -hese liabilities

None oI the courts ever discussed the nractical matter
of a state seeking to zollect these debts from the retziler,
1t &ppeare that since the Due Process Clavse allowvecd

juriscdiction tne sense of the power of the stztes to impose

in se
these taxes and duties, it wée a foregone conclusion that a
state cculc thus enforce its powers and collect the funds.

The WA
iteell witk ¢
collection/rayment.
taxing "power or jurisdiction" &andéd specificallv ctated that if

"some joriséictional fact ov event" existed "as a conductor",

(lee Bms. covrt vae one of the first Lo concern
nis Gue process  subject recardine  use  tay
1t continually referre¢ o the states
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the state's taxing power or jurisdiction could reach beyond the
borders of the states to reach its "extra territorial income or
transactions" of the "nonresident" retailer (pages 342-343),
It then set forth the basic due process test of a definite
link/minimum connection between the state and the person_ or
property (pages 344-345). For one full page,» the court
examined the various factors of the retailer which might
provide the Jjurisdiction to tax or impose the wuse tax
collection/payment’ duties (page  345). This specifically-
included "([clertain activities or transactions carried on
within a state, such as the use and sale of property . . . ."

[Footnote citations omitted.] '

The Internatiocnal Slwe decision considered the issue
of whether or not the Due Process Clause of the Fourteenth
Amendment to the U.S. Constitution prohibits a nonresident
corporation from being amenable to an in-state court action to
enforce an unemployment tax obligation of the corporation
arising out of its activities in that state. The out-of-state
company contended that it was not present in the s:tate and
therefore the state court lacked in personam Jjurisdiction to
subject it to a state tax or a suit for its collection (pages

315-316). The court heléd that:

. . . due process reguires cnjﬂ that i omder o
subject & defencant to a 3judgment in personam, if he
be not present within the territory of the ferum he
have certzin minimum contacts with it such thzt the
maintenance of the suit does not offend "traditional
notions of fair play and substantial justice.® (Page

316; )

The court examined the nature, cuality, and
circumstances of the acts of the corporate out-of-state company
within the taxing state. It noted that the "presence" within
the state by e corporation was manifested by the acoiviti
carriec on in its behalf by agents authorized -¢ act for it.
It founc that single, occasional, castal, &nd
were insufficient contacts for cue process
that the systematic anc continuous sale
activities of eleven resident <cormissicned s:zlossmen were
sufficient minimum contacts for due process purposes in that
case. The in personam action to enforce and collect :he tax
was allowed¢ based upon personal service on an In-state
solicitor ané substituted service o eTEs
mail in acccrcéance with the applicab

£ the <conrany by seoglsnt
:
1

e ghtgte ot

A recent California appellate deciczio 3
Mexico, S.A. v. Stperior Court (19284) 157 cel.app.3dé %i, 203
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cal.Rptr. 547, held the following about the status of
jurisdiction in this state:

California's "long-arm" statute extends the
jurisdiction of california courts to the outermost
boundaries of due process. "A court of this state may
exercise Jjurisdiction on any basis not inconsistent
with the constitution of this state or of the United
States." (Code Civ. Proc., § 410.10; see Sibley v.
Superior Court (1876) 16 cal.3d 442, 445 [128
Cal.Rptr. 34, 546 P.2d 322. (At page 94.).

Therefore, these case lazw intervretations of the censtifvtional
limite dgre COntrbllimS.

The interesting state of the law is that the almost
identical tests--"minimum contacts" versus "definite 1link,
minirmum copmectiom"--have evolved Zrom the U.S. Supreme Court
decisions both on the power/jurisdiction of the state to impose
X collection éuty and on the right and power to

the use ts
acquire Ir personam er sciction of the tax <collector to
enforce collection of such lighilities.

Simee we have found that the Bozrd has the power to
impose tkms@'i;abzlxti@s Lpon pei4t1on@f‘aicqg the lites of the
use tax collection «ceges, we also must conclude that in

personam Jurisdiction over petitioner exists in california
sufficient to zallow the Boeré to enforce these laws and collect

on the dezts,

We also conclude that petitioner was under a
contractual obligcaticn to collect use tax from these czlifornia
purchasers and to remit those funds to the Board as a result of
its execution of the certificate of registration application on
Aaugust 20, 19€2. DPetitioner failed to perform this obligation
for these zmounts.

b 5

- . - = T e - o
ang 1is sevarately respongible

recommendgation

Levine szles price from the deficiency.

Doiete ing
Redetermingﬂgithou /2; ‘ther adjustment.
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