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Decamber i, 14961

He?
Dear

This 1s in response to your letter dated October G, 193]
regarding the application of tax to your use of an aircraft in
California. You previcusly requestec opinions on this subject ip
letters cdated October 10, 19490 and November £7, 1%90 to which 1
responded in lebtters dated Hovember 7, 1950 and January 2, i%v1,

espectively. In my letters, I explain the circumBtances uncer
which we would corsider the use of an aircraft in Calxzfornia to b
nontaxable use in interstate compsrce,

Your current letter concerns your intention to purchase

an aircraft currently ragisteres Lo the manulacturer,

an experimencal aircratt. Yitle ane regirtration nhas alvays
ermained in vo Tne aircratt has never been conpleted but
was flown for amproximately 200 fliant hours in connection with a
rescarch, developnent, and desmonstration project, You will
purchase the aircraft outsive Californis and will thereafter
complete the aircraft by having an interior and certein equiprent
installed and the aircraft painted (coilectively referrec to as
the “aircraft completion®), 1f the aircraft completion is cone
ingide California, thne contract for that aircrait completion will
require the vendor to deliver the completed aircraft to you
outslde California where you will teke title to the aircraft
completion, Thereafter, the aircrait wiil enter California as
Gescribed in your previovs lelters,

Discuesion

You have asked sever ditferent cuestions. Some of tLhese
are repetitive ¢f the questions we have previously answered.
Therefore, rather tian answver your questions as sot forth, I
answer only the relevant portions of those guestlons as pertains
te the dificrences in analveis between the factual clrcumstance s
in tuils letter (that is, the aircratt completion) and the previous
letters,
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here @re two basio isenes invVolved 1o Lbe current

factUel SCwn&ria., una 38 uhodlhet tha srweperty sold In €anjarinic
vith the aircraft completion is subject to sales or use tax in

3
Calitrornia. "The secons ig whethey che actusl alirecrait completiorn
!

ard relatec ackivities will ca2ase the alrcrart jtgelf to be
sucject tu sales Or wae tax in Galircrnis wien it wollsd not
otherwise ot Ttaxable.

1f the aircrait coupletlon ie perforred outside
California with title to the nroperty also passing to you outside
California, Calirorniaz saler tax obvivusly does not apply. Jhes
the property which is pert of the eircratt copplestion first enter.
celitornia, it would be part ot the sircraft. Ynerefore, the only
preperty with which we would be concerned weuld Dbe the coppleted
sirceratt. (5ee, ®.9., Flving Yiger Line, Inc., v, Jtate Boars of
equaliration (1958) 1%7 Cal.App.2a ¥5.) I{ your use ©of that
Airceratt in Californie is identical to that use 1 previously
concluded would not bhe subject to tax in ay letters dated
novawher 7, 19906 and January 2, 1951, no tax would apply to tae
use of the aircraft ot the aircrait completion. The remsinder of
this opinjon relates only to circuestances where the mireraft
mipletion 18 performeon in Calilfornia,

Eat
LI

As you note, annctation 5701226 (lL/4/6%) states that
irstallation of an aircrastt intericr into A w ailrceraft is a npteg
i the manuiacturing progess., 1i tne asircrail ig in Caliiornies
for the sole purpese of having the interior installed and upun
completion of the interjor toe sircrart will be oeliveres 1o tne
purchaser outsice Calirorrnisa pursuant Lo thse contract af sxle o)
the interiocr, the period curing which the alrcratt is in
Califernia for instamllation of the interior will not be conslderes
a use for purpeses of application of usne tax, We agsume Lhalt 70u
will not make functional use of the aircraft pricor to the aircrait
completion. Ye consider the aircraft about whiach You inguirs to
e a nevw sircraft witnin the peaning of the anpdtation because ou
the circumstances veu Jdescrine ip your l=otter, FPurther, we astzure
that the aircraft ¢ic not previcusly pave an interiocr so that the
aircraft completion is the addition cr items rather than the
replacement. ‘Tharefore, as cxplained in the annotation, ve
conclude that the aircraft cosplelion is 2 step ip the
manufacturing process necessary to put tpne afrcraft in a
functional condition,

o
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The ajircrast's nresence in Calitornia which ie limitel Lo
the purpese of the aircraft completion will not Le coneidered in
geteInining whsthar the aircersit is Yor use in
california. fTest fligats or cthe aircraft oy the aircraft
conpletion venders' enployess vy agenta Jduringe the alrcraft
completion for purposes of that step of the manufacturing process
({.2., aircrabtt cosmpletion) will net b2 regarvec as use {oc

SUrCassco
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purposes of applicatiun of use tax. The property sold to you Ly
the vendors perforuing the aircrait conpletion will be regarded ag
exempt from sales tax as a sele in interstate comterce since your
contract with those vendors will recuire tne property to be
snlpgeo te you outeide Califorrnia anc the property will, in fact,
be sripped to you outziue Califcrnie. Unether use tax mpplies
will be determined by whnether che aireralt as a whole is regardec
af purchased for use in Calitornia as discussed in my previous
letters (that 1, the property related to Lhe aircraft coppletion
is ezempt from sales ta2 ang wohen it recaters Jelitornia it does
50 B8 part of the aircraft).

You &lsy ingulire witn resvect Lo vour enployees'
cenducting visuel inspections of the aircraft during the aircrart
conpletion. Visual inspections wouls not afrect our enalysiz.
You also inguire as to purticipation by your enployees in test
flights of the aircratft during tne aircraft corpletion, Whethaer
this aifects our analysis cepends vpon whether such participation
constitutes delivery toc you in California. If vo, sales tax would
apply to the sale of property to you as part of the aircraft
canpletiun. Under the facts you have describec, it appears

nlik@ly that we would regard euch participation as delivery to
you in Jslifornia. hevertheless, without reviewing the actuszi
contracts involved together with a complete pescription of thac
involvement, we do not have suificient inforration to provide vou
with a more definitive responaze.

Assuming the property sold pursiant to trhe gircraft
complecion la exempt from sales tax a2s clscusses above, the
presence of the alrcraft in Californis ouring tho aircratt
completicn will not afiect our previous analysis. Therefore,
zfter you accept delivery ¢f tne coprleted ircraft ourside
California, whether use tax applies Lo your use of tne alrorstt in
Californie is governed Dy the analysis eroviceo in our previcus
letters,

;.a.
-

crely,

David #H., Levinpe
Senjor Taw Counsel

Diil.:cl
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Say Jdi, 1Y9s

Re: =2

Dudl R

i iu in resueonse LU ZOUr LetTor datee Yevruary (58,
4442 regaruiug eue appilcatica QL taX tu Yudr acguisition anc a3
Cf dan alrerate., I apave written you revisus opinicns on enis
Stuj®CL 1y letters aatec decenbur 1L, l¥si, .January 2, 1991, anc
doverder 7, 1990 in cusponse G your letters dated uctuver 3,
+9%1, wovemoer 7, 1950, ana Octover Lo, 1990, respectively, 1n
=4 FTRVIOUS letters, I jave @¥pldlsed The cifcumstancesg undar
WQlCL we wouls consicer the uca Of &n alrGraft i California to be
alnitaxdble use in incarstate commerce., S1i82 I seiljeve aave
thorousnly coveres tais Sucject, § will limic tue discussiaon
hetein o tne specific facts tnat you helieve may ve differant
than coasiderec in amy srevious letters, :

., The aircraft in guestion wall Le completec oy _
frimedily in Zalifornia. A8 notco in Wy SIrevious letters, if you

take celivery of the ai¥erafe corpletiun £rou in
Cailiornia, then tae sale or items proviced by « WOuiy be

3ibject to sales cax. Your questions rolate to whether we will]
reqard you as havias take: deiivery or the airceratt 1n Califoraia
under the facres yau present. '

| ' The cractice QE to canduct three tect
ﬁlight& 4ur1ng thie comnlerion process. With restect to the first
test fignk, Qﬂly employess or Ltd agencs are on the

aircralt. .ir. tespect to the: vbner twe tesc floghts, ehe ouner

of tic asrcrart 1s invited to be gresvnt co wiEsLYe and acvise the
emplcyees of any prunlacs during tne test filiubry. you

state that none af ¥our @oployees or ageuts wilk be author:zed to
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bare possessicn or control of the aircrart on your bepalg in
connection with amy ¥est flights, and thuse pelsons wouic be
presenc solely to Anform gmployees 3 dny problens ense
dIe dlscrved. You ask tor couflrmaczan toat sresence your
83Tioyees or agents Lor gbsarvation dur:ing cest flighes will not

constitute d@l;very to you in Calitucnia.

The time of delivery 15 a mixed guestion of contrace
lAteivretation ang tie aciual facts involveé in wpe CLansactions,
f0u State tnat ho empioyee or agent of yours will oe ®autnorizea®
O Tike possession or control 9L the aircraft during the tesc
Elignts. It is unclear which party is #ithholding *aucnorizucion®
from your empicyees or agents. I yout euployees or agunts do, in

G¢t, take possession or control 9t tne aircratt, sales tax will
4v9lY TO the sale of the aircraft completion. Purcheraor.,
section 1.2 oz the sontract states: “LUYLR shail have the j
SBrOLTunity €O inspect anc/or fiignt test ehe aircraft atc @g;a
{ and * %wo conuitions must e satisfiec—to
quadify fuor ene 8xzaptiosn froa sales gax for sales in interstace
CotzercCa: the cuntract must fequira tue purchasec Proparty tu bde
Bilpoec outside Zaliforais prior to delivery €o The purchaser in
Caliroruia, and tae scoporcy aust, in fact, be shipged outside
C4ilrdornia priur to Geiivery to the surcaasar in Calitornia,
(Reg. 1b20(33(3),) secticn 2.2 of cne concract appears g
aothgrize delivery oi thez aircraft complecion to you in
California, aeaning that the sale is aot exeEpt trom sales tax,

: YOU dtace TLat your pr=vious cequest Eor dpinion
wistakenly {ndicated that tne exterior of che aircrafe would be
paintea in »  However, you 40w dtate that tlhis porticn
oL the aircrait completion will insteau pe pertorzed Ln -

¥ou state that the dircraft will be flown by amplouyees

O ageuts of 40 and tnat you woulsg like to
hidve one or pure Qf Yodr euglqgees or agents an becard for the
£ligat to s arder t¢’ abserve fics che lnterior of the

dizcrafir reacts to condensdtisn, of otherwise ac Biga altiruces
during an extendged period of tulime YOU LLITaer State tiac no
eryioves Ir agent oL yours Jill pe authorizec to take )2seL2icn
or controd of the aiccraft on your senalf during chat‘ggigb:. You
a8k that we coufirm -khar gne gresencs of your amgloyeus or agants
on tne flight co i wiil not constitute delivery of pro
Glrcrarge. Somgivtinn to ¥ou in caliroeniz, )

- I0u state: thet aone JL your evluyeus o dagents 4il, se
"avthocrized tao tave PDOSEes3i00 Gr continl of the aircrart® on joeur
Pehddf.  If avae of Youz eoployees of adgeats 1a fact tuke
pebdus3ion or concrol of the airerafe wihiie it 18 in Casitornya
corritorial lizics, theic pLesence 21 Lhe aircratc during tae cest
fhight solely for the purposs ef obacrvation anu advice wouldl noc
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lead us tu conclude that you took delivery of the aircraft
copp:letion in California. I notes, however, that secticnm 2.4 of
the contract states "tnere will be no other persons [otner than
two pilots) on the aircraft wihen SELLERk flies it to a for
painting . . . .* <Tnis is contrary to your stated intent since it
appears to pronibit the presence of your employees or agents on
the tlight to Hevertheless, since the provision does
not permit yocu to take celivery of the aircrart completion in
Calitornia, the coaflict between your stated intent and the
contract does ot atfect our coenclusicn.

I note that in all four request for opinion on this
topic, thers has been includec a line for us to execute to
acknowleuge that no tax applies to tne transactions for the
feabuons statec in your letter, for purposes Of coming within the
provisions or Revenue and Taxation Code section 6556. Por your
future reiersnce, I note that «e ac¢ not respond to rejuests—for
opinion in that fasnion. OQur respensez contain sur own full
analysis of the juestions presented,

8incerely,

pDavid H. Levine
Senior Tax Counsel
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