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C l a i m a n t  1 

The A p p e a l s  c o n f e r ~ n c @  in t h e  abo ,ve- re fe renced  
m a t t e r  was s c h e d u l e d  f o r  -, b y  S t a f f  C o u n s e l  
J a n i c e  M. J o l l e y ,  i n  Sac ramen to ,  C a l i f o r n i a .  

Appear ing  f o r  C l a i m a n t :  Waived 

Appear ing  f o r  t h e  Dept .  of  
T o x i c  S u b s t a n c e s  C o n t r o l :  Waive3 

Appear ing  f o r  t h e  S p e c i a l  
Taxes  Depa r tmen t  o f  t h e  
2oa rd  o f  ~ q u a l i z a t i o n :  Waived 

P r o t e s t e d  Item 

C l a i i n a n t  p r o t e s t s  t h e  a p p l i c a t i o n  of a  C o r p o r a t i o n  
Fee ( d n v i r o n r n e n t a l  Fee )  o f  $ f ~ r  t h e  p e r i o d  f roci  
J a n u a r y  1 ,  1 9 9 0  t h r o u g h  December 3 1 ,  1 9 9 0 .  

C o n t e n t i o n  

C l a i m a n t  c o n t e n d s  t h a t  it d o e s  n o t  u s e ,  g e n e r a t e ,  
s t o r e  o r  c o n d u c t  a c t i v i t i e s  r e l a t e d  t o  haza rdous  m a t e r i a l s  
and t h u s  is n o t  l i a b l e  f o r  t h e  fee .  



Summary 

C l a i m a n t  is  a  c o r p o r a t i o n  which i s  engaged i n  
i n s u r a n c e  b r o k e r a g e .  During c a l e n d a r  y e a r  1 9 9 0 ,  c l a i m a n t  
a l l e g e s  it had  a b o u t  100  employees .  

The Depar tment  of  T o x i c  S u b s t a n c e s  C o n t r o l  
( h e r e i n a f t e r  "DTsC") t a k e s  t h e  p o s i t i o n  t h a t  a l l  b u s i n e s s e s  
i n  this s t a t e  u s e ,  g e n e r a t e ,  s t o r e ,  o r  conduc t  a c t i v i t i e s  
r e l a t e d  t o  h a z a r d o u s  m a t e r i a l s .  The d e f i n i t i o n  o f  h a z a r d o u s  
m a t e r i a l s  i s  b r o a d  enough t o  i n c l u d e  many m a t e r i a l s  commonly 
found i n  t h e  w o r k p l a c e .  These  i n o l u d e  i n k ,  t o n e r  f l u i d ,  
heavy  metals on c i r c u i t  b o a r d s  a n d  compu te r s ,  c l e a n i n g  
s u b s t a n c e s ,  a n d  mercu ry  and p o l y c h l o r i n a t e d  b i p h e n y l s  i n  
f l u o r e s c e n t  l i g h t s .  I n  a d d i t i o n ,  m o s t  b u s i n e s s e s  u s e  m o t o r  
v e n i c l e s  t o  r e c e i v e  o r  d e l i v e r  g o o d s  and s e r v i c e s .  V e h i c l e s  
u s e  n a z a r d o u s  m a t e r i a l s  such a s  l e a d  b a t t e r i e s ,  o i l  a n d  f u e l .  
DTSC h a s  a p p l i e d  t h e  f e e  under  t h e  p r o v i s i o n s  of  S e c t i o n  
2 5 2 0 5 . 5  o f  t h e  d e a l t h  and S a f e t y  Code, s u b d i v i s i o n s  (a) and 
( b ) ,  which i m p o s e s  a f e e  on c o r p o r a t i o n s  based on t h e  number 
of employees  a n d  the n a t u r e  o f  the b u s i n e s s  of t h e  
c o r p o r z t i o n .  

C l a l a t a n t  was c l a s s i f i e d  u n d e r  SIC Code 6 5 ,  " k e a l  
E s t a t e " .  I t  seems c l a i m a n t  would h a v e  been n o r e  p r o p e r l y  
c l a s s i f i e d  u n d e r  SIC Code 641  1 ,  " I n s u r a n c e  Agen t s ,  B r o k e r s  
and S e r v i c e " .  C l a i m a n t  a l l e g e s  t h a t  it does  n o t  c a r r y  on a n y  
a c t i v i t y  wh ich  i n v o l v e s  h a z a r d o u s  m a t e r i a l s .  C l a i m a n t  
c o n t e n d s  i t  is  u n f a i r  t o  t a x  o n l y  c o r p o r a t i o n s  and n o t  
p a r t n e r s h i p s  o r  i n d i v i d u a l s  e n g a g e d  i n  t h e  same b u s i n e s s .  
C l a i m a n t  a l s o  c o n t e n d s  t h a t  t h e  materials l i s t e d  by DTSC a r e  
n o t  handled b y  c l a i m a n t  i n  q u a n t i t i e s  which a r e  h a z a r d o a s .  
None o f  t h e  h a z a r d o u s  m a t , s r i a l s  are r e l a t e d  t o  p e t i t i o r l e r ' s  
b u s i n e s s  p u r p o s e s .  

A n a l y s i s  and ' C o n c l u s i o n s  

S e c t i o n  2 5 2 0 5 . 6  of t h e  Hea l th  and S a f e t y  Code 
p r o v i d e s  i n  s u b d i v i s i o n s  ( a )  and (b): 

'"a) On o r  b e f o r e  November 1 of  each  y e a r ,  
t h e  d e p a r t m e n t  s h a l l  ~ r o v i d e  t h e  board w i t h  
a s c h e a u l e  of two d i g a t  S I C  codes ,  as 
d e f i n e d  i n  s u b d i v i s i o n  ( 0 )  o f  S e c t i o n  2 5 5 0 1 ,  
as e s t a b l i s h e d  by the  U n i t e d  S t a t e s  
D e p a r t m e n t  of Cornnerce, t h a t  c o n s i s t s  of 
c o r p o r a t i o n s  wnich u s e ,  g e n e r a t e ,  s t o r e ,  o r  
c o n d u c t  a c t i v i t i e s  i n  t h i s  s t a t e  r e l a t e d  t o  
h a z a r d o u s  m a t e r i a l s ,  as d e f i n e d  i n  



s u b d i v i s i o n  (j) of S e c t i o n  25501 i n c l u d i n g ,  
b u t  n o t  l i m i t e d  t o ,  haza rdous  waste.  

"(b) Each c o r p o r a t i o n  i d e n t i f i e d  i n  t h e  
s c h e d u l e  adopted p u r s u a n t  t o  s u b d i v i s i o n  (a) 
s h a l l  pay an a n n u a l  fee, which s h a l l  be se t  
a t  one hundred d o l l a r s  ($100)  f o r  t h o s e  
c o r p o r a t i o n s  w i t h  50 o r  more employees b u t  
less  t h a n  100 employees ,  f i v e  hundred 
d o l l a r s  ($500)  f o r  c o r p o r a t i o n s  w i t h  100 o r  
more,  bu t  less t h a n  500 employees,  and one 
thousand d o l l a r s  ( $ 1 , 0 0 0 )  f o r  c o r p o r a t i o n s  
w i t h  500 employees o r  more." 

" ( c )  The f e e  imposed p u r s u a n t  t o  t h i s  
s e c t i o n  s h a l l  be p a i d  by each c o r p o r a t i o n  
which is i d e n t i f i e d  i n  t h e  schedu le  a d o p t e d  

. p u r s u a n t  t o  s u b d i v i s i o n  ( a )  i n  accordance  
w i t h  P a r t  22  (co~mnencing w i t h  S e c t i o n  43031 ) 
o f  D i v i s i o n  2 of t h e  Aevenue and T a x a t i o n  
Code and s h a l l  be  d e p o s i t e d  i n  t h e  Hazardous 
Waste Cont ro l  Account.  The revenues s h a l l  
be a v a i l a b l e ,  upon a p p r o p r i a t i o n  by t h e  
L e g i s l a t u r e ,  t o  c o v e r  t h e  c o s t s  of 
implementing t h i s  c h a p t e r .  

" ( d )  For purposes  of  t h i s  s e c t i o n ,  t n e  
number of employees employed by a  
c o r p o r a t i o n  i s  t h e  number of pe r sons  
eriiployed i n  t h i s  s t a t e  f o r  more t h a n  500 
h o u r s  dur ing  t n e  p r e v i o u s  c a l e n d a r  y e a r  f o r  
which t h e  f e e  is due .  

S u b d i v i s i o n  (0) of S e c t i o n  25501 of t h e  d e a l t h  and 
S a f e t y  Code i s  now s u b d i v i s i o n  ( p ) ,  and s u b d i v i s i o n  ( j )  of 
t h a t  s e c t i o n  i s  now s u b d i v i s i o n  (k). (Ch. 1 6 6 2 ,  sec. 2 ,  
S t a t s .  1 9 9 0 . )  Those s u b d i v i s i o n s  p rov ide :  

"(k) 'Hazardous m a t e r i a l '  means any m a t e r i a l  
t h a t ,  because  of i t s  q u a n t i t y ,  
c o n c e n t r a t i o n ,  o r  p h y s i c a l  o r  chemical  
c h a r a c t e r i s t i c s ,  p o s e s  a s i g n i f i c a n t  p r e s e n t  
o r  p o t e n t i a l  haza rd  t o  human h e a l t h  and 
s a f e t y  o r  t o  t h e  envi ronment  i f  r e l e a s e a  
i n t o  t h e  workplace o r  t h e  environment .  
'Hazardous m a t e r i a l s  @ i n c l u d e ,  b u t  are n o t  
l i m i t e d  t a ,  haza rdous  s u b s t a n c e s ,  h a z a r d o u s  
w a s t e ,  and any m a t e r i a l  wnich a h a n d l e r  o r  
t h e  a d m i n i s t e r i n g  agency  h a s  a  r e a s o n a b l e  
b a s i s  f o r  b e l i e v i n g  t h a t  it would be  



i n j u r i o u s  t o  tile n e a i t i l  a n d  s a f ~ t y  of 
p e r s o n s  o r  ilarrnf : ~ l  t o  t h e  e n v i  ronnlent i f  
r e l e a s e d  i n t o  . t h e  w o r k p l a c e  o r  t h e  
e n v i r o n m e n t  " 

" ( p )  'SIC Code'  means t h e  i d e n t i f i c a t i o n  
numoer a s s i g n e d  b y  t h e  S t a n d a r d  I n d u s t r i a i  
C l a s s i f i c a t i o n  Code t o  s p e c i f i c  t y p e s  o f  
b u s i n e s s e s . "  

By t h e  t e r m s  o f  S e c t i o n  25205 .6  of t h e  H e a l t h  and 
S a f e t y  Code, t h e  f e e  is  d u e  s o l e l y  froin c o r p o r a t i o n s .  ( T h e r e  
i s  no e x c l u s i o n  f o r  n o n p r o f i t  c o r p o r a t i o n s . )  F u r t h e r ,  t h e  
s t a t u t e  g i v e s  DTSC t h e  a u t h o r i t y  t o  d e t e r m i n e  which  SIC c o d e s  
i n v o l v e  t y p e s  of b u s i n e s s e s  which u s e ,  g e n e r a t e ,  s t o r e  o r  
c o n d u c t  a c t i v i t i e s  r e l a t e d  t o  h a z a r d o u s  m a t e r i a l s .  I t  is n o t  
n e c e s s a r y  t o  show t h a t  a n  i n d i v i d u a l  c o r p o r a t i o n  i s  a c t u a l l y  
i n v o l v e d  w i t h  h a z a r d o u s  m a t e r i a l s .  I t  i s  o n l y  n e c e s s a r y  t o  
show t h a t  t h e  c o r p o r a t i o n  is i n  an i n d u s t r y  as c a t e g o r i z e d  by 
i t s  SIC c o d e  which DTSC has d e t e r m i n e d  i s  i n v o l v e d  w i t h  
h a z a r d o u s  m a t e r i a l s .  9 

S e c t i o n  25501 o f  t h e  Health and S a f e t y  Code d e f i n e s  
" h a z a r d o u s  m a t e r i a l s "  i n  t e r m s  o f  q u a n t i t y ,  c o n c e n t r a t i o n ,  o r  
p h y s i c a l  o r  c h e m i c a l  c h a r a c t e r i s t i c s .  DTSC h a s  made a 
d e t e r m i n a t i o n  t h a t  a l l  S I C  c o d e s  i n v o l v e  c o r p o r a t i o n s  t h a t  
a r e  i n v o l v e d  w i t h  h a z a r d o u s  m a t e r i a l s .  S p e c i f i c a l l y ,  DTSC 
h a s  c o n c l u d e d  t h a t  c l a i m a n t ' s  t w o - d i g i t  code ( 6 5 )  i n c l u d e s  
c o r p o r a t i o n s  which a re  i n v o l v e d  w i t h  haza rdous  mater ials .  
C e r t a i n l y ,  mos t  i f  n o t  a l l  c o r p o r a t i o n s  u t i l i z e  copy mach ines  
and f l u o r e s c e n t  l i g h t s .  Thus ,  c o r p o r a t i o n s  h a n d l e  m a t e r i a l s  
of t h e  t y p e  d e s c r i b e d  by UTSC above  and the m a t e r i a l s  
d e s c r i b e d  are  c l e a r l y  h a z a r d o u s .  

I t  is  p o s s i b l e  f o r  t h e  f e e  t o  be imposed on b o t n  a  
l z s see  and a l e s s o r  w i t h  r e s p e c t  t o  t h e  same e q u i p m e n t .  
however,  it i s  n o t  t h e  a c t i v i t y  p e r  se t h a t  t r i g g e r s  t h e  
i m p o s i t i o n  o f  t h e  f e e  b u t  r a t h e r  b e i n g  i n  an SIC c o d e  
c l a s s i f i c a t i o n .  

The s t a t u t o r y  h i s t o r y  o f  S e c t i o n  25205 .6  o f  t n e  
H e a l t h  and S a f e t y  Code s u p p o r t s  t h e  c o n t e n t i o n  of  DTSC t h a t  
i t  i s  t h e  Depar tment ,  n o t  t h e  Boa rd ,  which d e t e r m i n e s  whe tne r  
a g i v e n  SIC code  s h o u l d  be  i n c l u d e d  i n  t h e  s c h e d u l e .  As 
o r i g i n a l l y  e n a c t e d  by  S B  4 7 5  ( C h a p t s r  2 6 9 ,  S t a t s .  1 9 3 9 ) r  
e f f e c t i v e  August  3 ,  1 9 8 9 ,  t h i s  s e c t i o n  began: 

" ( a )  On o r  b e f o r e  November 1 of e a c h  y e a r ,  
t h e  boa rd  [Boa rd  of  E q u a l i z a t i o n ]  s h a l l  



a d o p t  a s c h e d u l e  of S I C  c o d e s ,  as 
d e f i n e d  ...." ( E m p h a s i s  added . )  

However, AB 4 1  ( C h a p t e r  1 0 3 2 ,  S t a t s .  19891,  e f f e c t i v e  
Sep tember  2 9 ,  1 9 8 9 ,  amended t h i s  s e c t i o n  t o  read: 

" ( a )  On o r  b e f o r e  November 1 of  each y e a r  
t h e  depa r tmen t  s h a l l  p r o v i d e  t h e  b o a r d  w i t h  
a s c n e a u l e  . of two-d iq i t  SIC c o d e s  
d e f i n e d  . . . as 

" ( ~ r n ~ h a s i s  added. 

F u r t h e r ,  t e c h n i c a l  e x p e r t i s e  r e s i d e s  s o l e l y  w i t h i n  
DTSC. The Board h a s  no c a p a b i l i t y  t o  d e t e r m i n e  t h e  d e g r e e  o r  
n a t u r e  of h a z a r d o u s  m a t e r i a l s .  S e c t i o n  43301 o f  t h e  Revenue 
and T a x a t i o n  Code p r o v i d e s ,  . i n  p e r t i n e n t  p a r t :  

"No p e t i t i o n  f o r  r e d e t e r m i n a t i o n  of  t a x e s  
d e t e r m i n e d  under  t h i s  p a r t  s h a l l  b e  a c c e p t e d  
o r  c o n s i d e r e d  by t h e  b o a r d  i f  t n e  p e t i t i o n  
i s  founded upon t h e  g r o u n d s  t h a t  t h e  
d i r e c t o r  h a s  i m p r o p e r l y  o r  e r r o n e o u s l y  
d e t e r m i n e d  t h a t  a n y  s u b s t a n c e  i s  a h a z a r d o u s  
o r  e x t r e m e l y  n a z a r d o u s  was t e .  Any a p p e a l  o f  
a d e t e r m i n a t i o n  t h a t  a s u b s t a n c e  is a 
h a z a r d o u s  o r  e x t r e m e l y  h a z a r d o u s  waste s h a l l  
be made t o  t h e  d i r e c t o r . "  

X h i l e  t h i s  s t a t u t e  r e l a t e s  t o  h a z a r d o u s  w a s t e  
r a t h e r  t h a n  haza rdous  m a t e r i a l s ,  t h e r e  is a  c lear  a n a l o g y  t o  
h a z a r d o u s  m a t e r i a l s .  I t  is my c o n c l u s i o n ,  t h e r e f o r e ,  t h a t  
any  c h a l l e n g e  t o  a f i n d i n g  by 3TSC t h a t  a s u b s t a n c e  is 
n a z a r d o u s  n u s t  be t h r o u g h  t h e  i n t e r n a l  r ev i ew p r o c e d u r e s  of  
DTSC o r  by c o u r t  a c t i o n .  

The q u e s t i o n  f rom a d u e  p r o c e s s  s t a n d p o i n t  i s  
w h e t h e r  DTSC c o u l d  p r o p e r l y  implement  a  d e t e r m i n a t i o n  t h a t  
a l l  SIC c o d e s  i n c l u d e  c o r p o r a t i o n s  t h a t  are i n v o l v e d  w i t h  
h a z a r d o u s  m a t e r i a l s  w i t n o u t  g o i n g  t h r o u g h  a  f o r m a l  r e g u l a t i o n  
a d o p t i o n  p r o c e s s .  The s t a t u t e  n e i t h e r  p r o i ~ i b i t s  n o r  r e q u i r e s  
DTSC t o  a d o i ~ t  a  r e g u l a t i o n .  The d e c i s i o n  a s  t o  w n e t h e r  a 
r e g u l a t i o n  i s  r e q u i r e d  is w i t h i n  t h e  purv iew o f  t h e  O f f i c e  of 
A d m i n i s t r a t i v e  Law (Government  Code S e c t i o n  1 1 3 4 7 . 5 )  o r  of 
t h e  c o u r t s .  An ayency c a n n o t  a d o p t  a  p o l i c y  which i s  t h e  
e q u i v a l e n t  o f  a r e g u l a t i o n  w i t h o u t  go ing  t h r o u g h  t h e  f o r m a l  
p r o c e d u r e  f o r  a d o p t i n g  a r e g u l a t i o n .  

The o n l y  i s s u e s  s u b j e c t  t o  my r ev iew are  ( 1 )  is the 
c l a i m a n t  i n  a  SIC code which  is  on t h e  l i s t  f u r n i s h e d  by  DTSC 
t o  t h e  Board;  ( 2 )  i s  c l a i m a n t  a c o r p o r a t i o n ;  and ( 3 )  how many 
employees  d o e s  c l a i m a n t  h a v e .  A s  t o  t h e s e  i s s u e s ,  I f i n d  



c l a i m a n t  clearly falls w i t h i n  the c a t e g o r y  of c o r p o r a t i o n s  
s u b j e c t  t o  t a x  i n  t h e  amount o f  $ 5 0 0  under H e a l t h  and S a f e t y  
Code S e c t i o n  2 5 2 0 5 . 6  based upon its e s t i m a t e  of a b o u t  one 
hundred  employees. 
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