
Mr. Gary J. Jugum July 12, 1989 

Janet Vining 

This matter involves the im~nsition of a generator fee on 
and Plrs, - of , California. 

After purchasing a new kome in 1471, the -. 

d i s c o v e r e d  that a 250-gallon tank had been installed on their 
p r o p e r t y  and used by the previous owners until the 1970's. Since 
the tank was leaking and had contaminated the surrounding soil, 
t b e  County o t  Ventura ordered the - . . to remove t h e  tank and 
clean up the soil. The - . -  contracted and paid for the 
rem~val an3 disposal of the tank and 460 tons of contaminated soil 
during June and July 1988. The cost of  the cleanup was 
approxinately $105,000, paid entirely by the 

Excise T a x  determined that the were not liable 
for any disposal fees, either under the Hazardous Waste Control 
Account legislation or California Slloerfund legislation. However, 
Excise Tax determined that the . - - - -  were responsible for the 
g e n e r a t o r  fee for fiscal 

, 
years 1987/88 and 1988/89 in the amounts 

of $ '  and $ '  respectively. 

On , II J , B.1 r 6 wrote to the Board 
requesting reconsideration of the imposition of generator fees. 
'Yhe apparently also contacted the Department of Health 
Services, although there is no . conv of any such correspondence in 
the Board's £files. On , C. Davis Willis, Deputy 
Director of DOHS's Toxic Substances Contrcl Division, sent PI:, and 
~!rs. -, a lsttem: ostensibly granting tiiem a variance from tho 
generator fee requirement, pursuant to H e a l t h  and Safety Code 
Section 25143(a)(2)(Af an ( B ) .  The letter simply states: 

"Hazardous xaste was generated by the removal 
of an old underground gasoline storage tank and 
surrounding soil that had become contaminated 
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required if (1) the remedial a c t i o n  i s  t a k e n  t o  'prevent, 
minimize, or mitigate damage t h a t  may o t h e r w i s e  resu l t  from a 
release or threatened release of a hazardous substance'; ( 2 )  the 
total cost of t h e  renoval  action is less than $250,090, and 1 3 )  
D O ~ S  determines t h a t  the removal action h a s  adequately a b a t e d  t h e  
hazardous conditions a t  t h e  s i t ~ .  The t a r k  cleanup ncets all 
three require~ents, and the . a r e  k h e r e i o r e  e r l t i t l e d  t o  b e  
r e l i e v e d  of t h e  Zispssal fee and Superfund recuirement, even 
though they did not seek approval of a r e ~ e d i a l  action plan. 

Excise T a x  d i d ,  however, assess  a gene ra to r  f e e  a g a i n s t  
the . Section 2 5 2 0 5 . 5 ( a )  of t h e  Heal th  and  S a f e t y  Code 
states, in part, that " . . . e v e r y  g e n e r a t o r  of h a z a r d o u s  waste ... 
s h a l l  pay  t h e  boa rd  a fee  f o r  e a c h  g e n e r a t o r  site f o r  e a c h  
c a l enda r  year ... " "Generator" is d c f i n e d  b r o a d l y  in Section 
252QS.l(e) as "a person who ... g e n e r a t e s  volumep of hazardous waste 
on or after July 1, 1988 at an individual site commencing on 
or after J u l y  1, 1988, and who has n o t  paid a h a z a r d o u s  waste 
facility fee for that same individual site." The leakace o f  gas 
and removal of contaminated scil g e n e r a t e d  320 tons of 
ccntaminate(3  waste, and t h e  are c l e a r l y  a *generatorw 
r e q u i r e d  to pay t b e  fee p u r s u a n t  t u  Section 2 5 2 0 5 ( a ) .  

Section 25143 of the H e a l t h  an? Safety Co?e allows t h e  
D e p a r t m e n t  of tiealth Services t o  grant a v a r i a n c e  " f r o n  one o r  
more of t h e  requirements of [ C h a p t e r  6.51 or the regulations 
af lop ted  pursuant  to [Chapter 0 . 5 1  for the management of a 
h a z a r d n c s  wastee i f  a l l  t h e  fol?owing c o n ( ? i t i o n s  are met: ( I )  t h e  
hazardous waste i s  not r e g u l a t e d  by  f e d e r a l  haza rdous  w a s t e  
management s t a t u t e s ,  o r  a w a i v e r  h a s  been g r a n t e d  p u r s u a n t  t o  s u c h  
statutes; ( 2 )  DOES f i n e s  t h a t  the h a z a r d o u s  waste or h a z a r d o u s  
waste activity is i n s i g n i f i c a n t  or unimportant as a potential 
hazard to human health and safety and the environment, or the 
waste or activity is sufficiently regulated by another 
governmental agency; and ( 3 )  t h e  variance is granted in accordance 
with Section 2 5 1 4 3 .  DOHS c a n  g r a n t  a variance o n l y  upon receipt 
of a proper variance application, a n d  ~ h e  v a r i a n c e  so g r a n t e 5  n u s t  
includs t h e  nave of the producer of the wzste, a description of 
the waste, t h e  time period during which tl:e variance is effective, 
a description of the statutory requirenents w a i v e d  b y  the 
vsri?nce, and any conditions or  limitations placed on t h e  
v a r i ance .  ( S e c t i o n  25143(0)). 

It is n o t  c l e a r  from t h e  E o a r d ' s  f i l e  w h a t  s o r t  of 
a ~ p l i c a t i o i ?  t h e  " -  ' s  made for a variance. The Department cf 
Health Service's response, whils brief, does nest the requirerne~ts 
of Section 2 5 1 4 3 ( a )  and ( b ) .  However, Section 25143,  a s  r e l i e d  
upon by DOHS,  d i d  not become effective until Se2tenber of  1988 ,  
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a f t e r  t h e  heC a l r e a d y  co~pletad t h e  c l e a n u p  of t h e i r  
property. Tke p r e v i o u s  statutory language i s  even Rore genera l  
t h a n  t h a t  contai~ed in the 1 3 8 8  amendment, P r i a r  Section 25143 
simply s t a t e 4  t h a t :  ' P u r s u a n t  to regulations a?opted by E D O R S ~ ,  
t h e  provisions sf iChapter 6,51 may be  waive4  by I30KSI f o r  a n y  
w a s t e  w 5 i c h  [DOHSf beternines is insignificant o r  o ~ i ~ p c r t a n t  as  a 
notential h a z a r d  . . . !a 

Tt is nat c l e a r  whether  tk>u L e y i s l a t u r e  co~teaplate? the 
fees  inposed on persons an8 entitie9 involvcd in hazardous w a s t e  
activities a s  part of t h e  'provisicns' or  'rcquirenrnts .,. f o r  
t h e  manage3ent of  a hazardous  waste' ~ h i c h  DOkiS nay v a i v c  purscect 
t o  Section 25143. Section 25117,2 2 e f  i n e e  whazasdous waste 
nanagementB to be the  *kransportation, eransfer, rec!:clina, 
recovery, disposcl, handling, processing, storage, a n d  kr5atment 
of hazar3ous ua?tep, and  nakes no mentior, ~f t h e  a t L c n d a n t  f ee s ,  
I t  cannot, t h e r e f o r e ,  b s  presuned t h a t  DOFIS h a s  t h e  authority to 
w a i v e  t h e  p a y ~ e ~ t  DE t h e  variuus fees estaklished by t h e  k i c a l t k  
s n d  S a f e t y  Code and col lec ted  by t h e  Foa rd  p u r s u a n t  t o  the Revcnua 
a n d  Taxation C o d c ,  

DOHS does, however, have t h e  authority t o  9 r z n t  a 
variance f r o a  any s t a t u t o r y  r@q~irements concerning t 3 e  canagement 
cf toxic cnd hazardous waste. S l ~ c e  t h e  fees the B ~ a r d  is 
e m p o v e x ~ d  to collect were established ta f u n d  both  t h e  rcgulaticc 
of hazardous waste management activities and t h e  actual c l e a n u p  of 
h a z a r d o u ~  x a s t e  sites, i t  would ha inapprcprlate t o  assess a f e e  
where DOHS h a s  c!etermined t h a t ,  2ue to t h o  circumstances, tbe 
situation is not  inportant o r  Razardcus enot:gh to warrant 
regulation. 

I would t h e r e f o r e  conclude t h a t  t h e  Board s h o u l d  not 
collect a gene ra to r  f e e  from t h e  -, based on t ; - ; e  leaking 
gasoline s t o r a g e  t a n k  t h e y  removed frcm t h e i r  property, 

JV: j b  

cc: ! ? r e g .  L. Suxe~sen, J r .  
Rr. Gordon P. Adelman 




