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This regulatory action by the Board of Equalization amends sections 1533.2 and 1598 
of title 18 of the California Code of Regulations. The amendments reflect additional 
sales and use tax on diesel fuel imposed by recent legislation, incorporate various new 
exemptions from the tax, and prescribe the content of required exemption certificates 
that must be completed at the time of the sale of diesel fuel to exempt parties. 

OAL approves this regulatory action pursuant to section 11349.3 of the Government 
Code. This regulatory action becomes effective on 10/26/2011. 
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OAL hereby returns this file your agency submitted for our review (OAL File No. 2011-0817­
03S regarding Diesel Fuel Used in Farming Activities or Food Processing). 

If this is an approved file, it contains a copy of the regulation(s) stamped "ENDORSED 
APPROVED" by the Office of Administrative Law and "ENDORSED FILED" by the Secretary 
of State. The effective date of an approved file is specified on the Form 400 (see item B.S). 
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DO NOT DISCARD OR DESTROY THIS FILE 

Due to its legal significance, you are required by law to preserve this rulemaking record. 
Government Code section 11347.3(d) requires that this record be available to the public and to 
the courts for possible later review. Government Code section 11347.3(e) further provides that 
" ....no item contained in the file shall be removed, altered, or destroyed or otherwise disposed 
of" See also the Records Management Act (Government Code section 14740 et seq.) and the 
State Administrative Manual (SAM) section 1600 et seq.) regarding retention of your records. 

If you decide not to keep the rulemaking records at your agency/office or at the State Records 
Center, you may transmit it to the State Archives with instructions that the Secretary of State 
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~J . 
Final Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1533.2 


Section 1533.2. Diesel Fuel Used in Farming Activities or Food Processing. 

(a) General. Commencing on and after September 1,2001, Section 6357.l of the 
Revenue and Taxation Code partially exempts from sales and use tax the sale of, and the 
storage, use, or other consumption in this state, ofdiesel fuel used in farming activities or 
food processing. The terms "farming activities" and "food processing" are defined below. 

For the period commencing on September 1, 2001, and ending on December 31,2001, 
the partial exemption applies to the taxes imposed by Sections 6051 and 6201 of the 
Revenue and Taxation Code (4.75%), but does not apply to the taxes imposed pursuant to 
Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Bums 
Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
of article XIII of the California Constitution. 

For the period commencing on January 1,2002, and ending on June 30,2004, the partial 
exemption applies to the taxes imposed by Sections 6051, 6051.3, 6201, and 6201.3 of 
the Revenue and Taxation Code (5%), but does not apply to the taxes imposed pursuant 
to Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Bums 
Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
of article XIII of the California Constitution. 

For the period commencing on July 1, 2004, and ending on March 31, 2009, the partial 
exemption applies to the taxes imposed by Sections 6051,6051.3,6051.5,6201,6201.3, 
and 6201.5 of the Revenue and Taxation Code (5.25%), but does not apply to the taxes 
imposed or administered pursuant to Sections 6051.2 and 6201.2 of the Revenue and 
Taxation Code, the Bradley-Bums Uniform Local Sales and Use Tax Law, the 
Transactions and Use Tax Law, or Section 35 of article XIII of the California 
Constitution. 

For the period commencing on April 1, 2009, and ending on June 30, 2011 when sections 
6051.7 and 6201.7 of the Revenue and Taxation Code cease to be operative, the partial 
exemption applies to the taxes imposed by sections 6051, 6051.3,6051.5,6051.7,6201, 
6201.3,6201.5, and 6201.7 of the Revenue and Taxation Code (6.25%), but does not 
apply to the taxes imposed or administered pursuant to sections 6051.2 and 6201.2 ofthe 
Revenue and Taxation Code, the Bradley-Bums Uniform Local Sales and Use Tax Law, 
the Tran.sactions and Use Tax Law, or section 35 of article XIII of the California 
Constitution. 

For the period commencing on July 1, 2011, the partial exemption applies to the taxes 
imposed by sections 6051, 6051.3, 6051.5, 6051.8, 6201, 6201.3, 620l.5, and 6201.8 of 
the Revenue and Taxation Code, but does not apply to the taxes imposed or administered 
pursuant to sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley­
Bums Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or 
section 35 of article XIII of the California Constitution. Given the varying rates of the 



taxes imposed by sections 6051.8 and 6201.8, the partial exemption applies to the 
following cumulative sales and use tax rates: 

(1) 7.12 percent for the period July I, 2011, through June 30, 2012; 

(2) 7.42 percent for the period July 1, 2012, through June 30, 2013; 

(3) 7.19 percent for the period July 1, 2013, through June 30, 2014; and 

(4) 7.00 percent on or after July 1, 2014. 

(b) Definitions. For purposes ofthis regulation: 

(1) "Farming activities" mean a trade or business involving the cultivation of land or 
the raising or harvesting of any agricultural or horticultural commodity that may be 
legally sold to or offered for sale to others. These include the trade or business of 
operating a nursery or sod farm; the raising or harvesting of trees bearing fruit or nuts, 
or ofother crops (e.g., grains, vegetables, or cotton); the raising of ornamental trees 
(other than evergreen trees that are more than six years old at the time they are 
severed from their roots); and the raising, shearing, feeding, caring for, training, and 
management of animals. The raising of animals includes the delivery of feed to the 
animal feeding operation, whether by the owner or the supplier of the feed. Operating 
a garden plot, orchard, or farm for the purpose of growing plants or animals for a 
person's own use shall not be considered a farming activity. Harvesting involves the 
gathering of any agricultural or horticultural commodity and includes activities such 
as crop drying, cotton ginning, and fruit ripening. Harvesting an agricultural 
commodity also includes the washing ofthe agricultural commodity, the inspection 
and grading of the agricultural commodity or livestock, and the packaging of the 
agricultural commodity for shipment as well as those activities delineated in Codes 
0723 and 0724 of the Standard Industrial Classification Manual published by the 
United States Office of Management and Budget, 1987 edition (hereafter SIC 
Manual). For purposes of this regulation, merely buying and reselling plants or 
animals grown or raised entirely by another is not raising an agricultural or 
horticultural commodity. A person is engaged in raising a plant or animal, rather than 
the mere selling ofa plant or animal, if the plant or animal is held for further 
cultivation and development prior to sale. In determining whether a plant or animal is 
held for further cultivation and development prior to sale, consideration will be given 
to all of the facts and circumstances, including: the value added by a person to the 
plant or animal through agricultural or horticultural processes; the length of time 
between the person's acquisition of the plant or animal and the time that the person 
makes the plant or animal available for sale; and in the case of a plant, whether the 
plant is kept in the container in which purchased, replanted in the ground, or replanted 
in a series of larger containers as it is grown to a larger size. 
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Farming activities also include the transportation and delivery of the agricultural or 
horticultural commodity, as described herein, from the trade or business that 
cultivated, raised or harvested the commodity to the marketplace, as described in 
subdivision (b)( 5), and any empty haul related to the transportation of that 
agricultural or horticultural commodity. 

Farming activities do not include food processing or transportation and delivery of 
processed food products to the marketplace. 

Example A: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load of tomatoes. The tomatoes are hauled to a processing plant. The 
hauler returns to the field with empty trailers. The sale of diesel fuel to the 
commercial hauler for use in this activity is partially exempt from tax. 

Example B: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load of fresh bell peppers. The bell peppers are sold to a grocery store 
and are delivered to the grocery store's distribution center. At the distribution center, 
the hauler picks up a load of pallets to deliver to another customer. The sale of diesel 
fuel to the commercial hauler for use from the yard the field and to the grocery store's 
distribution center is partially exempt from tax. The sale of diesel fuel to the 
commercial hauler for use in delivering the pallets is not partially exempt from tax. 

Example C: A nursery owner transports its horticultural products to a distribution 
center. After delivering the product, the nursery owner makes two stops. The first 
stop is to pick up fertilizer for use at the nursery. The second stop is personal business 
unrelated to the nursery operation. The sale of diesel fuel to the nursery owner for use 
in this example is partially exempt from tax up to and including the first stop. 

(2) "Plants" mean an agricultural or horticultural commodity produced in a farming 
activity which includes, but is not limited to, trees bearing fruit or nuts, other crops, 
an ornamental tree, a vine, a bush, or sod. Sea plants are produced in a farming 
activity if they are tended and cultivated as opposed to merely harvested. 

(3) "Animals" mean a life form produced in a farming activity which includes, but is 
not limited to, any livestock, poultry or other bird, and fish or other sea life. Fish and 
other sea life are produced in a farming activity if they are raised on a fish farm. A 
fish farm is an area where fish or other sea life are grown or raised as opposed to 
merely caught or harvested. 

(4) "Food processing" means the activities described in Industry Groups 201, 202, 
203,204, and 207, or Codes 2068 and 2084 of the SIC Manual. Food processing 
activities also includes transporting raw product, supplies and materials to the 
processing facility, transporting partially processed food products between various 
divisions of the same food processing entity for further processing operations, and 
any empty hauls related to the transportation of that product. Food processing does 
not include transportation and delivery of processed food products to the marketplace. 
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A food processor is not required to be engaged 50 percent or more of the time in such 
activities as described herein. 

Example A: A for-hire carrier, contracted for by a cheese plant, transports 
unprocessed milk from a dairy farm to the cheese plant for processing and then 
returns to the carrier's truck yard. The diesel used in this example is eligible for the 
partial sales tax exemption. 

Example B: A flour mill transports flour sacks from a bag manufacturer to the mill's 
facility, and then transports those sacks to other flour mills owned by the same entity. 
The diesel used to transport the sacks in this example is eligible for the partial sales 
tax exemption, but the transportation of flour is not. 

Example C: Cannery A and Cannery B are different divisions of the same food 
processing entity. Cannery A processes unprocessed tomatoes into tomato paste and 
then transports the paste to Cannery B for further processing. Cannery B processes 
the paste into tomato soup which is then transported to a grocery distribution 
warehouse. From the distribution warehouse the processed product is transported by 
the buyer to individual grocery stores and other distribution warehouses. Only the 
movement of paste from Cannery A to Cannery B is eligible for the partial sales tax 
exemption. The subsequent movement of product to the first distribution center and to 
retail stores and other warehouses is not eligible for the exemption. 

(5) "Marketplace" means the place where a commodity is sold for resale, at retail or 
for consumption at an animal feeding operation, notwithstanding any intervening 
activities to prepare the product for sale in the marketplace. Such preparation 
activities include, but are not limited to, cooling, sorting, inspection, grading, drying, 
packing, handling, washing, slaughtering and butchering (except as otherwise 
described in Codes 2011 and 2015 ofthe SIC Manual), candling, sterilizing, freezing, 
pasteurizing, homogenizing, and packaging. Producers of agricultural or horticultural 
products may prepare and market their products through a cooperative, joint venture, 
corporation or partnership in which they have a financial interest, or other such 
enterprises, and the diesel used in these enterprises to transport products to the 
marketplace is eligible for the sales tax exemption. 

(6) "Diesel fuel" means, for purposes of this regulation only, any fuel that is 
commonly or commercially known, sold or represented as diesel fuel No. I-D or No. 
2-D, pursuant to the specifications in American Society for Testing and Materials 
Standard Specification for Diesel Fuel Oils ("ASTM") D 975-81, which is 
incorporated herein by reference. Diesel fuel, for purposes of this regulation only, 
also includes Environmental Protection Agency rated diesel fuel commonly known as 
"federal fuel" sold for use in locomotives, or which is used in generators, pumps, 
dehydrators and any other equipment used in the conduct of farming and food 
processing activities. "Diesel fuel" does not include gasoline, kerosene, liquefied 
petroleum gas, natural gas in liquid or gaseous form, alcohol, aviation fuel, except 
diesel fuel sold for use in aircraft designed for agricultural aerial applications that 
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meets the specifications of ASTM D 1655, jet fuel, bunker fuel, or other like 
substance used as a fuel. Qualifying diesel fuel shall be identified accordingly on the 
invoice of sale. 

(7) "Qualified activity" means farming activities as defined in subdivision (b)(1) or 
food processing, as defined in subdivision (b)(4). 

(c) Partial Exemption Certificates. 

(1) In General. A person who purchases diesel fuel for use in a qualified activity from 
an in-state retailer, or an out-of state retailer obligated to collect use tax, must provide 
the retailer with a partial exemption certificate in order for the retailer to claim the 
partial exemption. If the retailer takes a partial exemption certificate timely and in 
good faith, as defined in subdivision (c)(5), from a person who purchases diesel fuel 
for use in a qualified activity, the partial exemption certificate relieves the retailer 
from the liability for the sales tax subject to partial exemption under this regulation or 
the duty of collecting the use tax subject to partial exemption under this regulation. A 
partial exemption certificate will be considered timely if it is taken any time before 
the retailer bills the purchaser for the diesel fuel, any time within the retailer's normal 
billing or payment cycle, any time at or prior to delivery of the diesel fuel to the 
purchaser, or no later than 15 days after the date of purchase. A partial exemption 
certificate which is not taken timely will not relieve the retailer of the liability for tax 
excluded by the partial exemption; however the retailer may present satisfactory 
evidence to the Board that the retailer sold the diesel fuel to a person that used it in a 
qualified activity. A partial exemption from the sales and use tax under this part shall 
not be allowed unless the retailer claims the partial exemption on its sales and use tax 
return for the reporting period during which the transaction subject to the partial 
exemption occurred. Where the retailer fails to claim the partial exemption as set 
forth above, the retailer may file a claim for refund as set forth in subdivision (e). 

The partial exemption certificate form set forth in Appendix A may be used to claim 
the partial exemption. 

(2) Blanket Partial Exemption Certificates. In lieu of requiring a partial exemption 
certificate for each transaction, a person who purchases diesel fuel for use in a 
qualified activity may issue a blanket partial exemption certificate. The partial 
exemption certificate form set forth in Appendix A may be used as a blanket partial 
exemption certificate. Appendix A may also be used as a specific partial exemption 
certificate if the purchaser provides the purchase order or sales invoice number and a 
precise description of the property being purchased. A person who purchases diesel 
fuel for use in a qualified activity must include in the partial exemption certificate 
how much or what percentage of the diesel fuel purchased will be used in a qualified 
activity. If purchasing diesel fuel not qualifying for the partial exemption, the 
purchaser must clearly state in documents such as a written purchase order, sales 
agreement, or contract that the sale or purchase is not subject to the blanket partial 
exemption certificate. 

5 




(3) Form of Partial Exemption Certificate. Any document, such as a letter or purchase 
order, timely provided by the purchaser to the seller will be regarded as a partial 
exemption certificate with respect to the sale or purchase ofdiesel fuel if it contains 
all of the following essential elements: 

(A) The signature of the purchaser, purchaser's employee, or authorized 

representative of the purchaser. 


(B) The name, address and telephone number of the purchaser. 

(C) The number of the seller's permit held by the purchaser. If the purchaser is not 
required to hold a permit because the purchaser sells only property of a kind the 
retail sale of which is not taxable, e.g., food products for human consumption, or 
because the purchaser makes no sales in this state, the purchaser must include on 
the certificate a sufficient explanation as to the reason the purchaser is not 
required to hold a California seller's permit in lieu of a seller's permit number. 

(D) A statement of how much or what percentage of the diesel fuel purchased will 
be used in a qualified farming or food processing activity. 

(E) Date of execution of document. 

(4) Retention and Availability ofPartial Exemption Certificates. A retailer must retain 
each partial exemption certificate received from a person who purchases diesel fuel 
for use in a qualified activity for a period of not less than four years from the date on 
which the retailer claims a partial exemption based on the partial exemption 
certificate. 

While the Board will not normally require the filing of the partial exemption 
certificate with a sales and use tax return, when necessary for the efficient 
administration ofthe Sales and Use Tax Law, the Board may, on 30 days' written 
notice, require a retailer to commence filing with its sales and use tax returns copies 
of all partial exemption certificates. The Board may also require, within 45 days of 
the Board's request, retailers provide the Board access to any and all partial 
exemption certificates, or copies thereof, accepted for the purposes of supporting the 
partial exemption. 

(5) Good Faith. A seller will be presumed to have taken a partial exemption 
certificate in good faith in the absence of evidence to the contrary. A seller, without 
knowledge to the contrary, may accept a partial exemption certificate in good faith 
where the purchaser states that a certain percentage of the diesel fuel purchased will 
be used in farming activities or food processing. However, a partial exemption 
certificate cannot be accepted in good faith where the seller has knowledge that the 
diesel fuel is not subject to a partial exemption, or will not be otherwise used in a 
partially exempt manner. 
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(d) Partial Exemption Certificate for Use Tax. The partial exemption certificate must be 
completed by a person who purchases diesel fuel for use in a qualified activity to claim a 
partial exemption from use tax from an out-of-state retailer not obligated to collect the 
use tax. A partial exemption from the use tax shall not be allowed unless the purchaser or 
retailer claims the partial exemption on its individual use tax return, sales and use tax 
return, or consumer use tax return for the reporting period during which the transaction 
subject to the partial exemption occurred. Where the purchaser or retailer fails to claim 
the partial exemption as set forth above, the purchaser or retailer may file a claim for 
refund as set forth in subdivision (e). 

The purchaser who files an individual use tax return must attach a completed partial 
exemption certificate to the return. The purchaser who is registered with the Board as a 
retailer or consumer and files a sales and use tax return or consumer use tax return must, 
within 45 days of the Board's request, provide the Board access to any and all documents 
that support the claimed partial exemption. 

The partial exemption certificate form set forth in Appendix A may be used to claim the 
partial exemption. 

(e) Refund of Partial Exemption. 

(1) For the period commencing on September 1,2001, and ending on April 30, 2002, 
a person who purchases diesel fuel for use in a qualified activity may claim the partial 
exemption on qualified purchases from an in-state retailer or an out-of-state retailer 
obligated to collect the use tax by furnishing the retailer with a partial exemption 
certificate on or before July 31, 2002. The retailer must refund the tax or tax 
reimbursement directly to a purchaser of diesel fuel for use in a qualified activity or, 
at the purchaser's sole option, the purchaser may be credited with such amount. 

(2) A retailer who paid sales tax on a qualified sale or a person who paid use tax on a 
qualified purchase and who failed to claim the partial exemption as provided by this 
regulation may file a claim for refund equal to the amount of the partial exemption 
that he or she could have claimed pursuant to this regulation. The procedure for filing 
a claim shall be the same as for other claims for refund filed pursuant to Revenue and 
Taxation Code section 6901. For transactions subject to use tax, a person who 
purchases diesel fuel for use in a qualified activity filing a claim for refund of the 
partial exemption has the burden ofestablishing that he or she was entitled to claim 
the partial exemption with respect to the amount of refund claimed under this part. 
For transactions subject to sales tax, a person filing a claim for refund of the partial 
exemption has the burden of establishing that the purchaser of the diesel fuel 
otherwise met all the requirements of a person who purchases diesel fuel for use in a 
qualified activity at the time of the purchase subject to the refund claimed under this 
part. 
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(f) Improper Use of Partial Exemption. Notwithstanding subdivision (a), tax applies to 
any sale of, and the storage, use, or other consumption in this state ofdiesel fuel that is 
used in a manner not qualifying for the partial exemption under this regulation. 

(g) Purchaser's Liability for the Payment of Sales Tax. 

(1) If a purchaser timely submits a copy of a partial exemption certificate to the 
retailer or partial exemption certificate for use tax to the Board, and then uses the 
diesel fuel in a manner not qualifying for the partial exemption, the purchaser shall be 
liable for payment of the sales tax, with applicable interest, to the same extent as if 
the purchaser were a retailer making a retail sale ofthe diesel fuel at the time the 
diesel fuel was so removed, converted, or used. 

(2) A purchaser providing a partial exemption certificate accepted in good faith by the 
retailer or a partial exemption certificate for use tax to the Board for diesel fuel that 
does not qualify for the partial exemption is liable for payment of the sales tax, with 
applicable interest, to the same extent as if the purchaser were a retailer making a 
retail sale of the diesel fuel at the time the diesel fuel was purchased. 

(h) Records. Adequate and complete records must be maintained by the person who 
purchases diesel fuel for use in a qualified activity as evidence that the diesel fuel 
purchased was used in a qualified activity. 

(i) Operative Date. This regulation is operative as of September 1, 2001. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 
6357.1, Revenue and Taxation Code. 
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'"'"final Text of Proposed Amendments i(f 


California Code of Regulations, Title 18, Section 1598 


Section 1598. Motor Vehicle and Aircraft Fuels. 

(a) In General. Sales tax or use tax applies to the sale or use of fuel for propelling motor 
vehicles or aircraft or for other purposes, except as stated below. 

(b) Exceptions. 

(1) Neither the sales tax nor the use tax applies to the sale or use ofmotor vehicle fuel 
used in propelling aircraft, the distribution of which in this state is subject to the tax 
imposed by Part 2 (commencing with Section 7301) of Division 2 of the Revenue and 
Taxation Code. This type of fuel includes gasoline and similar fuels but does not 
include aircraft jet fuel. (See subdivision (hi) for requirements for supporting aircraft 
fuel exemptions.) 

(2) Neither the sales tax nor the use tax applies to the sale or use of aircraft fuel sold 
to an air common carrier for immediate consumption or shipment in its business as an 
air common carrier on a flight whose final destination is a foreign destination (see 
Regulation 1621, Sales to Common Carriers). 

(c) Measure of Tax. 

(1) The measure of tax includes: 

(A) The tax imposed by the United States upon importers or producers of 
gasoline, diesel, and jet fuel, except as provided in (c)(2)(D) and (c)(2)(E), 

(B) The tax imposed upon distributors ofgasoline and similar fuels by the State of 
California pursuant to Part 2 of Division 2 of the Revenue and Taxation Code, 
and which has not been refunded, and 

(C) The tax imposed by the State of California on aircraft jet fuel pursuant to 
Chapter 2.5 of Part 2 of Division 2 of the Revenue and Taxation Code. 

(2) The measure of tax does not include: 

(A) The use fuel tax, including the annual flat rate fuel tax, imposed by the State 
of California pursuant to Part 3 of Division 2 of the Revenue and Taxation Code 
on the following fuels: 

1. Compressed natural gas. 

2. Liquid natural gas. 

3. Liquefied petroleum gas. 



4. Ethanol or methanol containing not more than 15 percent gasoline or diesel 
fuel. 

5. All other fuels not taxed under Parts 2 or 31 of Division 2 of the Revenue 
and Taxation Code. 

(B) The diesel fuel tax, imposed by the State of California pursuant to Part 31 of 
Division 2 of the Revenue and Taxation Code. 

(C) The federal retailer's excise taxes on: 

1. Gasoline used as a fuel in noncommercial aircraft. 

2. Jet fuel used as a fuel in noncommercial aircraft. 

3. Diesel fuel. 

4. Special motor fuels. 

(D) Prior to July 1, 1995, the federal excise tax imposed pursuant to Section 4091 
of the Internal Revenue Code with respect to diesel fuel and jet fuel for which the 
purchaser certifies that he or she is entitled to either a direct refund or credit 
against his or her income tax for the federal excise tax paid. (See subdivision (ij) 
for requirements for supporting claimed exclusions.) 

(E) Beginning July 1, 1995, the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser certifies that he or she is entitled to either a direct 
refund or credit against his or her income tax for the federal excise tax paid. (See 
subdivision (ij) for requirements for supporting claimed exclusions.) 

(F) Beginning January 1, 2001, the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser provides a valid certificate pursuant to 
subdivision Ok). 

(d) Partial Exemption for Motor Vehicle Fuel. Operative July 1,2010, section 6357.7 of 
the Revenue and Taxation Code provides a partial exemption from sales and use tax for 
the sale of, and the storage, use, or other consumption in this state ofmotor vehicle fuel. 
"Motor vehicle fuel" means gasoline and aviation gasoline and does not include jet fuel, 
kerosene, liquefied petroleum gas, natural gas in liquid or gaseous form, alcohol, or 
racing fuel, as defined in the Motor Vehicle Fuel Tax Law. 

The partial exemption applies to the taxes imposed by section 6051,6051.3,6051.7, 
6201,6201.3, and 6201.7 ofthe Revenue and Taxation Code (cumulative statewide 6% 
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sales and use tax rate), but does not apply to the taxes imposed or administered pursuant 
to sections 6051.2, 6051.5, 6201.2, or 6201.5 of the Revenue and Taxation Code, the 
Bradley-Bums Uniform Local Sales and Use Tax Law, the Transactions and Use Tax 
Law, or section 35 of article XIII of the California Constitution. 

ee) Additional Tax on Sale of Diesel Fuel. 

(1) Operative July 1, 2011, an additional state sales and use tax is imposed on the sale 
and the storage, use, or other consumption of "diesel fuel" as defined in section 60022 
of the Revenue and Taxation Code. As defined in this section, diesel fuel does not 
include gasoline, kerosene, liquefied petroleum gas, natural gas in liquid or gaseous 
form, or alcohol. 

(2) The additional state sales and use tax is imposed at the following rates: 

(A) 1.87 percent for the period July 1, 2011, through June 30, 2012; 

(B) 2.17 percent for the period July 1,2012, through June 30, 2013; 

CC) 1.94 percent for the period July 1, 2013, through June 30, 2014; and 

(D) 1.75 percent on or after July 1, 2014. 

(3) Exemptions and Exemption Certificates. 

CA) An exemption from the additional state sales and use tax is provided for diesel 
fuel purchased for use or used in a manner that is exempt from the taxes imposed 
pursuant to Part 31 (commencing with section 60001) of Division 2 of the 
Revenue and Taxation Code and not subiect to the back up tax imposed by section 
60058 or the payment requirement specified in section 60108 of the Revenue and 
Taxation Code. 

(B) Exempt bus operators. An exemption from the additional state sales and use 
tax is provided for diesel fuel subject to the payment requirement specified in 
section 60502.2 of the Revenue and Taxation Code. 

(C) Sellers of diesel fuel for which the purchaser claims exemption from the 
measure of tax under this subdivision shall secure from the purchaser and retain a 
certificate in substantially the form prescribed below. The certificate shall relieve 
the seller from liability for any tax due only if it is timely taken in good faith. A 
certificate will be considered timely if it is taken at any time before the seller bills 
the purchaser for the property, or any time within the seller's normal billing and 
payment cycle, or any time at or prior to delivery of property to the purchaser. 
The certificate will be valid until revoked in writing by the purchaser. 
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Certificate for Exemption from the Additional State Sales and Use 
Tax Imposed Under Sections 6051.8 and 6201.8 

This certificate may be issued by a purchaser whose fuel purchase is exempt from the 
diesel fuel taxes imposed under section 60050 and not subject to the backup tax 
imposed under section 60058 or the payment requirement specified in section 60108 
of the Revenue and Taxation Code. 

This certificate may be issued by a purchaser whose fuel purchase is subject to the 
payment requirement specified in section 60502.2 ofthe Revenue and Taxation Code. 

This certificate entitles the seller to exclude the sale amount from the measure of sales 
subject to the additional state sales and use tax imposed on sales and purchases of 
diesel fuel under sections 6051.8 and 6201.8 of the Revenue and Taxation Code. 

I HEREBY CERTIFY: That the purchase of diesel from 

o is exempt from diesel fuel taxes (e.g., exempt train operators or exempt 
off-highway use). 

The purchase is not subject to the additional state sales and use tax 
because it is exempt from the diesel fuel taxes imposed under Revenue 
and Taxation Code section 60050 and not subject to the backup tax 
imposed by section 60058 or the payment requirement specified in section 
60108. 

o is purchased by an exempt bus operator. 

The purchase is not subject to the additional state sales and use tax 
because it is subject to the payment requirement specified in Revenue and 
Taxation Code section 60502.2. 

In the event the diesel fuel is not used in a manner which entitIes me to an 
exemption from the additional state sales and use tax, it is understood that 
I· am required by the Sales and Use Tax Law to report and pay the 
additional sales tax imposed by Revenue and Taxation Code section 
6051.8 on the sales price of the diesel fuel to me, with applicable interest, 
as if I were a retailer making a retail sale of the diesel fuel at the time the 
fuel is so used. This certificate is valid until revoked in writing by the 
purchaser. 
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Purchaser: 
(Company Name) 

Address: 

Phone Number: 

Signature: Date: ______ 
(Signature of Authorized Agent) 

(Owner, Partner, Purchasing Agent, etc.) 

License/permit # (if any): 
(Exempt bus operator, train operator, fuel registration) 

(eD Sales of Motor Vehicle Fuel on Sales Tax-Included Basis. Sales tax reimbursement 
will be deemed included in the total price per gallon of gasoline dispensed through an 
apparatus on which there is a price per gallon display including all taxes as required by 
Business and Professions Code Section 13470. Sales tax reimbursement will be deemed 
included in the total price per gallon of other motor vehicle fuel if the retailer posts on the 
premises a notice reading substantially as follows: 

"The price per gallon of all motor vehicle fuel includes reimbursement for applicable 
sales taxes computed to the nearest milL" 

Following are examples of prices computed on a tax-included basis: 

(A) Sales price per gallon of gasoline net of all taxes. $2.435 
Federal excise tax* ................................................... . .184 
State excise tax* ...................................................... . .353 
Total $2.972 
*Sales tax reimbursement computed at 2 114%* 
of$2.972................................................................... . .067 
Total tax-included price per gallon ............................ . $3.039 

(B) Sales price per gallon of diesel fuel 
net of all taxes* ........................................................ . $2.355 
Federal excise tax* ................................................... . .244 
Total $2.599 
*Sales tax reimbursement computed at 
90/0* of$2.599.......................................................... . .234 
State excise tax* ...................................................... . 
Total tax-included price per gallon ........................... .. $2.96J9 
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*The rates used are for purposes of this example only. The rates in effect at the time of 
the sale and at the place where the business is located must be used in computing the tax­
included selling price of fuel. 

(fg) Application of Sales or Use Tax to Fuel Furnished With Leased Vehicles or Aircraft. 
The lessor is the retailer of fuel furnished to a lessee of a vehicle or an aircraft if the sales 
price of the fuel is separately stated from the rental charge for the vehicle or aircraft. The 
lessor is also the retailer of fuel furnished to a lessee under a lease which is a "sale" or 
"purchase" (see Regulations 1660 and 1661) and under which the rental charge includes 
fuel for the operation ofthe vehicle or aircraft (such arrangements are sometimes called 
"wet rentals"). The lessor may purchase such fuel for resale. 

The lessor is the consumer of fuel furnished to a lessee of a vehicle or an aircraft under a 
lease which is not a "sale" or "purchase" (see Regulations 1660 and 1661) and under 
which the rental charge includes fuel for the operation of the vehicle or aircraft. If a 
lessor of mobile transportation equipment elects under Regulation 1661 to report and pay 
use tax measured by the "fair rental value" of the mobile transportation equipment leased, 
the "fair rental value" does not include the sale price to the lessor of fuel which is 
furnished under the lease to the lessee. 

(gh) Refunds of Excise Tax 

(1) Federal Excise Taxes. 

The refund of the federal excise tax on gasoline, diesel, or jet fuel (either by direct 
refund or as a credit against income tax) is an adjustment to the sales price of the 
gasoline, diesel, or jet fuel. Accordingly, the retailer who paid the sales tax or the 
purchaser who paid use tax measured by the sales price of the gasoline, diesel, or jet 
fuel which included that federal excise tax may file with the Board a claim for refund 
of tax measured by the amount of the federal excise tax so refunded or credited. The 
claim must be supported by proof of the exempt use of the gasoline, diesel, or jet fuel 
and of the refund or credit of the federal excise tax to the purchaser. 

(2) Sales or Use Tax Refunds. If the sales or use tax refund is made to a person other 
than the consumer, the person receiving the refund must pay it to the consumer. 

(hD Supporting Data for Aircraft Fuel Exemptions. Sellers of motor vehicle fuel which, at 
the time of sale, is exempt from sales and use tax under subdivision (b)(1), shall secure 
and retain documentary evidence to support their exempt sales. 

(1) The exemption with respect to motor vehicle fuel sold and delivered directly into 
the fuel supply tank of aircraft may be supported either by a properly completed sales 
invoice or an aircraft fuel exemption certificate in the form prescribed in subdivision 
(hi)(2). If a sales invoice is used, it must show the purchaser's name and address, the 
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aircraft identification number, the number of gallons sold, the price per gallon, the 
amount of sale, the date of sale, and the name and address of the seller. 

(2) The exemption with respect to retail sales ofmotor vehicle fuel delivered into the 
purchaser's storage facilities or receptacles other than the fuel tanks of aircraft, for use 
in propelling aircraft shall be supported by an aircraft fuel exemption certificate and 
an invoice. An exemption certificate in substantially the following form and signed 
by the purchaser shall be retained by the seller as evidence to support such exempt 
sales. The exemption certificate will be valid until revoked in writing by the 
purchaser. 

Exemption Certificate for Motor Vehicle Fuel for Propelling Aircraft 

This certificate may be issued by a purchaser for purchases of motor vehicle fuel (other 
than aircraft jet fuel) for use in propelling aircraft. 

I HEREBY CERTIFY: That I am the owner or operator of the aircraft identified below; 
that the motor vehicle fuel which I shall purchase 

____________________________________, will be used in propelling aircraft: 
and that the distribution of this fuel is subject to the tax imposed by the Motor Vehicle 
Fuel License Tax Law (Revenue and Taxation Code section 7301 et seq.) and not subject 
to refund. 

In the event that any of this motor vehicle fuel is used for purposes other than propelling 
aircraft, it is understood that I am required by the Sales and Use Tax Law to report and 
pay tax measured by the purchase price of such fuel. This certificate is valid until revoked 
in writing by the purchaser. 

Purchaser: 

(Company Name) 

Address: 

Phone Number: 

Signature: _______________________________ Date: ____________ 

(Signature of Authorized Agent) 

Title: 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if any): _____________________________________ 
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Identification Numbers of Aircraft Owned or Operated 

(ij) Certificate for Exclusion of Federal Excise Taxes from Measure ofTax. Sellers of 
gasoline, diesel~ or jet fuel for which the purchaser claims exclusion from the measure of 
tax under subdivision (c)(2)(D) or (c)(2)(E) shall secure from the purchaser and retain a 
certificate in substantially the form prescribed in subdivision (iD(l). 

(1) The certificate prescribed below shall relieve the seller from liability for any tax 
due only if it is timely taken in good faith. A certificate will be considered timely if it 
is taken at any time before the seller bills the purchaser for the property, or any time 
within the seller's normal billing and payment cycle, or any time at or prior to 
delivery of property to the purchaser. The certificate will be valid until revoked in 
writing by the purchaser. 

Certificate for the Exclusion of Sales and Use Tax on Federal Excise Taxes 

This certificate may be issued by a purchaser whose entire fuel purchase is entitled to a 
direct refund or credit for the federal excise taxes for income tax purposes. This 
certificate entitles the seller to exclude the amount of federal excise taxes imposed on fuel 
purchases from the measure of sales and use tax. 

I HEREBY CERTIFY: That I am entitled to either a direct refund or credit against my 
income tax for the federal excise tax paid pursuant to Internal Revenue Code Section 
4081 or 4091 for the gasoline/diesel/jet fuel I shall purchase from 

In the event the fuel is not used in a manner which entitles me to a direct refund or credit 
against my income tax or if I do not receive such refund or credit, it is understood I am 
required by the Sales and Use Tax Law to report and pay tax measured by the amount of 
federal excise tax paid to the extent the seller has not remitted sales or use tax measured 
by that amount. This certificate is valid until revoked in writing by the purchaser. 

Purchaser: 

(Company Name) 
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Address: 

Phone Number: 

Signature: _____________________________ Date: _____________ 

(Signature of Authorized Agent) 

Title: 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if any): ________________________ 

(2) Any person, including any officer or employee ofa corporation who gives the 
certificate described in subdivision (ij)(1 ) and who knows at the time of purchase that 
he or she is not entitled to either a direct refund or credit against his or her income tax 
is liable to the state for the amount of sales or use tax that would be due had he or she 
not given the certificate. In addition to the tax, interest, and other penalties, the person 
is liable for a penalty of 10 percent of the tax or five hundred dollars ($500), 
whichever is greater, for purchases made for personal gain or to evade payment of 
taxes. 

Gk) Alternate Certificate for Exclusion of Federal Excise Taxes from Measure of Tax. On 
and after January 1, 2001, a purchaser of gasoline, diesel, or jet fuel who is qualified 
under subdivision Gk)(1) may issue a certificate in substantially the form set forth in 
subdivision Gk)(3) to the seller of that fuel. A seller who takes and retains such certificate 
shall be relieved of liability for tax due measured by the federal excise taxes imposed 
pursuant to Section 4081 or 4091 of the Internal Revenue Code on the fuel sold under the 
certificate, provided the certificate is timely taken in good faith. A certificate will be 
considered timely if it is taken at any time before the seller bills the purchaser for the 
property, or any time within the seller's normal billing and payment cycle, or any time at 
or prior to delivery of property to the purchaser. The certificate will be valid until 
revoked in writing by the purchaser. 

(1) A purchaser is qualified and may issue a certificate under subdivision Gk) if 
satisfYing all the following requirements: 

(A) The purchaser was entitled to either a direct refund or credit against his or her 
income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of 
the Internal Revenue Code for more than 50 percent of all the purchaser's 
purchases of gasoline, diesel, and jet fuel during the prior calendar year on an 
aggregate basis. A purchaser who was entitled to a direct refund or credit against 
his or her income tax for the federal excise tax imposed pursuant to Section 4081 
or 4091 of the Internal Revenue Code for more than 50 percent of that purchaser's 
purchases of one type of fuel, e.g., diesel, but not more than 50 percent of all that 
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purchaser's purchases of gasoline, diesel, and jet fuel on an aggregate basis is not 
a qualified purchaser, and may not issue a certificate under this subdivision, for 
any of that purchaser's purchases of fuel. 

(B) The purchaser's business remains substantially the same as during the prior 
calendar year whereby the purchaser reasonably expects to be entitled to either a 
direct refund or credit against his or her income tax for the federal excise tax 
imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code for more 
than 50 percent of the purchaser's purchases of gasoline, diesel, and jet fuel on an 
aggregate basis. 

(C) The purchaser holds a valid California seller's permit. 

(2) With respect to any fuel purchased under the certificate which is used in a manner 
whereby the purchaser is not entitled to a direct refund or credit against his or her 
income tax of the federal excise tax imposed pursuant to Section 4081 or 4091 of the 
Internal Revenue Code, the purchaser is liable for use tax on the amount of that 
federal excise tax. The purchaser must report and pay such use tax with the 
purchaser's return for the period in which the fuel was used. A certificate may not be 
issued under this subdivision when the purchaser knows that all of the fuel that would 
be purchased under the certificate will be used in a manner whereby the purchaser is 
not entitled to a direct refund or credit against his or her income tax of the federal 
excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code. 

(3) A certificate issued under this subdivision shall be in substantially the following 
form: 

Revenue and Taxation Code Section 6245.5 Certificate for the Exclusion of Sales 
and Use Tax on Federal Excise Taxes 

This certificate may be issued for purchases of gasoline, diesel, or jet fuel by a purchaser 
who meets all the required conditions. This certificate entitles the seller to exclude the 
amount of federal excise taxes imposed on such fuel purchases from the measure of sales 
and use tax. 

I HEREBY CERTIFY that I satisfy all of the following conditions: 

1. I was entitled to either a direct refund or credit against my income tax for the federal 
excise tax imposed pursuant to Section 4081 or 4091 ofthe Internal Revenue Code for 
more than 50 percent of my purchases of gasoline, diesel, and jet fuel on an aggregate 
basis during the prior calendar year. 

2. My business remains substantially the same as during the prior calendercalendar year 
such that I reasonably expect to be entitled to either a direct refund or credit against my 
income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of the 
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Internal Revenue Code for more than 50 percent ofmy purchases of gasoline, diesel, or 
jet fuel on an aggregate basis. 

3. I hold a valid California seller's permit, the number for which is set forth below. 

With respect to any fuel that is not used in a manner which entitles me to a direct refund 
or credit against my income tax of the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code, or ifI do not receive such refund or credit, I 
will report and pay tax, measured by the amount of the federal excise tax that had been 
paid in connection with that fuel, with my return for the period on which the fuel is used. 

This certificate is valid until revoked in writing by the purchaser. 


Purchaser: 


(Company Name) 

Address: 

Phone Number: 

Signature: _____________________ Date: __________ 

(Signature of Authorized Agent) 

Title: 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if any): _____________ 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6011,6012, 6051.8. 6201.8. 6245.5, 6357, 6357.3, 6357.5, 6357.7,~ and 6423, 
Revenue and Taxation Code. 
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State of California 	 Board of Equalization 

Memorandum 

To 	 Eric Partington Date: September 22,2011 
Office ofAdministrative Law 
300 Capitol Mall, Suite 1250 
Sacramento, CA 95814 

From 	 Richard Bennion 
Regulations Coordinator 
Board Proceedings Division, MIC; 80 

Subject 	 OAL File No. 2011-0817-03S 
Regulations 1533.2, Diesel Fuel Used in Farming Activities or Food Processing, and 1598, Motor 
Vehicle and Aircraft Fuels 

The Office of Administrative law (OAl) is authorized to make the following substitutions 
and corrections in connection with the above-referenced rulemaking file: 

1. 	 At the beginning of the file, OAL is authorized to replace page three of the 
rulemaking file index, which is the Verification. 

2. 	 Insert the following statement to box B4 on the form 400: liThe beginning date was June 8, 2011, 
and ended on July 26, 2011." 

3. 	 Please replace the final text for regulations 1533.2 and 1598 with the files I sent to 
you this morning. 

4. 	 Please replace the Statement of Compliance behind tab 17 with the attached copy. 

If you have any questions or comments, please notify me at (916) 445-2130 or email at 
Richard.Bennion@boe.ca.gov . 

REB 

mailto:Richard.Bennion@boe.ca.gov


State of California 	 Board of Equalization 

Memorandum 

To 	 Anne Starr Date: August 15, 2011 
Office ofAdministrative Law 
300 Capitol Mall, Suite 1250 
Sacramento, CA 95814 

From 	 Richard Bennion 
Regulations Coordinator 
Board Proceedings Division, MIC: 80 

Subject 	 OAL File No. 2011-0817-03S 
Regulations 1533.2, Diesel Fuel Used in Farming Activities or Food Processing, and 1598, Motor 
Vehicle and Aircraft Fuels 

The Office of Administrative Law (OAL) is authorized to make the following substitutions 
and corrections in connection with the above-referenced rulemaking file: 

1. At the beginning of the file, OAL is authorized to replace page two of the rulemaking 
file index. 

If you have any questions or comments, please notify me at (916) 445-2130 or email at 
Richard.Bennion@boe.ca.gov . 

REB 

mailto:Richard.Bennion@boe.ca.gov
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STATE SUPERINTENDENT OF PUBLIC 
INSTRUCTION 

Notice of Extension of Public Comment Period 

Interested Parties: 

The California Regulatory Notice Register 2011, No. 
30-Z, dated July 29, 2011 indicated that the State Su­
perintendent of Public Instruction is proposing a regula­
tion that would amend California Code of Regulations, 
Title 5 regarding TrustLine registration for applicable 
license-exempt providers of subsidized child care and 
development services. 

The State Superintendent of Public Instruction will 
extend the public comment period for this proposed 
regulation tor an additional 45 days. California Depart­
ment of Education (CDE) statI, on behalf of the SSPI, 
will hold a public hearing at 9:00 a.m. on November 21, 
2011, at 1430 N Street, Room 1801, Sacramento, 
California. This extended comment period will close at 
5:00 p.m. on November 21, )011. The original Notice 
of Proposed Regulatory Action specified a 45-day 
comment period. 

All written comments must be received at the CDE by 
5:00 p.m. on November 21,2011. Written comments 
should be submitted to: 

Debra Thacker, Regulations Coordinator 
Administrative SUPPOli and Regulations 

Adoption Unit 
Califl1rnia Department of Education 
1430 N Street, Room 5319 
Sacramento, CA 95814 

Comments may also be submitted by facsimile 
(FAX) at 916-319-0155 or bye-mail to 
regcomments@cde.ca.gov. 

Materials regarding the proposed rulemaking can be 
f()llnd at: 
http://www.cde.ca.!;ov/re/lr/rr/trustline.asp. 

SUMMARY OF REGULATORY 
ACTIONS 

REGULATIONS FILED WITH 
SECRETARY OF STATE 

This Summary of Regulatory Actions lists regula­
tions filed with the Secretary of State on the dates indi­
cated. Copies of the regulations may be obtained by 
contacting the agency or from the Secretary of State, 
Archives, 10200 Street, Sacramento, CA 95814, (916) 
653-7715. Please have the agency name and the date 
filed (see below) when making a request. 

File# 20 11 -0817 -03 
BOARD OF EQUALIZATION 
Diesel Fuel Used in Famling Activities or Food 
Processing 

This regulatory action by the Board of Equalization 
amends sections 1533.2 and 1598 of title 18 of the 
Califomia Code of Regulations. The amendments re­
flect additional sales and use tax on diesel fuel imposed 
by recent legislation, incorporate various new exemp­
tions from the tax, and prescribe the content of required 
exemption certiflcates that must be completed at the 
time of the sale of diesel fuel to exempt parties. 

Title 18 
California Code of Regulations 
AMEND: 1533.2, 1598 
Filed 09126/2011 
Effective 10/26/2011 
Agency Contact: 

Richard E. Bennion (916)445-2130 

File#2011-08 I 9-01 
BUREAU OF AUTOMOTIVE REPAIR 
Administrative Citations and Fines fix Unlicensed 
Activity 

The Director of Consumer Affairs adopted sections 
3394.40, 3394.41, 3394.42, 3394.43, 3394.44, 
3394.45, and 3394.46 of title 16 of the Califomia Code 
of Regulations establishing for the Bureau of Automo­
tive Repair provisions for administrative citations and 
fines for unlicensed practice. 
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Rulemaking File Index 

Title 18. Public Revenue 

Sales and Use Tax  
Regulation 1533.2 Diesel Fuel Used in Farming Activities or Food Processing, and 

Regulation 1598, Motor Vehicle and Aircraft Fuel  

 

1. Final Statement of Reasons 

2. Updated Informative Digest 

3. Business Tax Committee Minutes, February 23, 2011  

• Minutes  
• BTC Agenda 
• Formal Issue Paper Number 11-002 
• Text of Proposed regulation 
• Regulation History 

4. Reporter’s Transcript Business Taxes Committee, February 23, 2011 

5. Estimate of Cost or Savings, March 22, 2011 

6. Economic and Fiscal Impact Statements, March 15, 2011 

7. Assembly Bill 105, approved on March 24, 2011 

8. Notice of Publications  

• Form 400 and notice, Publication Date March 25, 2011 
• Proposed Text of Regulations 1533.2 and 1598 
• Email sent to Interested Parties, March 25, 2011 
• CA Regulatory Notice Register 2011, Volume No. 12-Z 

9. Notice to Interested Parties, March 25, 2011 

The following items are exhibited: 

• Notice of Hearing  
• Initial Statement of Reasons 
• Proposed Text of Regulations 1533.2 and 1598 
• Regulation History  

10. Statement of Compliance  

11. Chief Counsel Memo Date May 5, 2011, Item F2 May 25, 2011 

12. Reporter’s Transcript, Item F2, May 25, 2011 



 

13.   Minutes, May 25, 2011, and Exhibits 

The following items are exhibited: 

• Chief Counsel Memo Dated May 5, 2011 

• Notice of Proposed Regulatory Action  

• Initial Statement of Reasons 

• Proposed Text of Regulations 1533.2 and 1598  

• Regulation History 
14. Revised Estimate of Cost/Savings, approved on June 24, 2011 

15. Revised Economic and Fiscal Impact Statement, STD 399, June 24, 2011 

16. 15-Day letter sent to Interested Parties, June 8, 2011 

17. Statement of Compliance  

18. Modified text of Regulation 1533.2 and 1598 mailed to interested parties 

19. Draft Minutes, Chief Counsel Matters, July 26, 2011, Item J1. The following 
items are exhibited: 

• 15 Day Notice to interested parties, June 8, 2011 

• Proposed revised text of Regulations 1533.2 and 1598 

20. Reporter’s Transcript Chief Counsel Matters, Rulemaking, July 26, 2011, Item J1 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



VERIFICA TION 

I, Richard E. Bennion, Regulations Coordinator ofthe State Board of Equalization, state 
that the rulemaking file of which the contents as listed in the index is complete, and that 
the record was closed on August 17, 2011. The file was reopened on September 22, 2011 
for changes requested by OAL and the file was closed on September 22, 2011, and that 
the attached copy is complete. 

I declare under penalty of petjury under the laws of the State of California that the 
foregoing is true and correct. , 
September 22, 2011 ~~~ 

I Richard E. Bennion 
Regulations Coordinator 
State Board of Equalization 



Final Statement of Reasons for 


Adoption of Proposed Amendments to 


California Code of Regulations, 


Title 18, Sections: 


1533.2, Diesel Fuel Used in Farming Activities or Food Processing; and 
1598, Motor Vehicle and Aircraft Fuels 

Update of Information in the Initial Statement of Reasons 

Current Law Prior to March 24,2011 

As explained in the Initial Statement of Reasons, Assembly Bill No. (AB) X8 6 (Stats. 
2010, ch. 11) was enacted on March 22, 2010, and added sections 6051.8 and 6201.8 to 
the Revenue and Taxation Code (RTC) to impose an additional 1.75 percent sales and use 
tax on diesel fuel and amended RTC section 60050 to lower the diesel fuel excise tax rate 
to 13.6 cents ($0.136) per gallon, beginning July 1,2011. The additional sales and use 
tax imposed by RTC sections 6051.8 and 6201.8 is specific to the sale and use of diesel 
fuel and is in addition to the sales taxes imposed under RTC sections 6051, 6051.2, 
6051.3, and 6051.5, and the use taxes imposed under RTC sections 6201, 6201.2, 6201.3, 
and 6201.5. 

Senate Bill No. (SB) 70 (Stats. 2010, ch. 9) was a companion bill to AB X8 6 that was 
enacted on March 23,2010. As relevant here, SB 70 added section 6357.3 to the RTC to 
provide an exemption from the additional 1.75 percent sales and use tax on diesel fuel 
for: 

• 	 Diesel fuel that is purchased for use or used in a manner that is exempt under the 
Diesel Fuel Tax Law (RTC § 60001 et seq.) and not subject to the backup tax 
imposed by RTC section 60058 or the payment requirement imposed by RTC 
section 60108 ofthe Diesel Fuel Tax Law; and 

• 	 Diesel fuel that is subject to the payment requirement for qualifying exempt bus 
operators specified in RTC section 60502.2 of the Diesel Fuel Tax Law. 

However, RTC section 6357.3, subdivision (b), provides that "[n]o exemption shall be 
allowed unless the purchaser furnishes the seller with an exemption certificate, completed 
in accordance with instructions or regulations as the Board may prescribe." 

Further, RTC sections 6051.7 and 6201.7, which imposed an additional one percent sales 
and use tax on the sale and purchase oftangible personal property effective April 1, 2009, 
would cease to be operative on July 1, 2011, based upon their own terms. 

Furthermore, R TC section 6357.1 provides a partial exemption for diesel fuel used in 
farming activities or food processing. The partial exemption applies to all ofthe taxes 
imposed under the Sales and Use Tax Law (RTC § 6001 et seq.), except the taxes 
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imposed under RTC sections 6051.2 and 6201.2, and taxes imposed under section 35 of 
article XIII of the California Constitution. And, the partial exemption provided by RTC 
section 6357.1 would apply to the additional 1.75 percent sales and use tax on diesel fuel 
imposed by RTC sections 6051.8 and 6201.8, effective July 1, 2011, and would no longer 
apply to the one percent sales and use tax imposed under RTC sections 6051.7 and 
6201.7 after that tax ceased to be operative on July 1, 2011. 

Original Proposed Amendments 

As explained in the Initial Statement of Reasons, the original proposed amendments to 
California Code of Regulations, title 18, section (Regulation) 1598, Motor Vehicle and 
Aircraft Fuels, reflected the additional 1.75 percent sales and use tax on diesel fuel 
imposed by RTC sections 6051.8 and 6201.8, and the expiration of the additional one 
percent sales and use tax imposed by RTC sections 6051. 7 and 6201. 7, effective July 1, 
2011; incorporated the two exemptions from the additional 1.75 percent sales and use tax 
on diesel fuel provided by RTC section 6357.3; and prescribed the content of exemption 
certificate that must be used in conjunction with sales and purchases of diesel fuel that 
are exempt under RTC section 6357.3. The original proposed amendments to Regulation 
1533.2, Diesel Fuel Used in Farming Activities or Food Processing, clarified that the 
partial exemption for diesel fuel used in farming activities or food processing provided by 
RTC section 6357.1 applies to the additional 1.75 percent sales and use tax on diesel fuel 
imposed under RTC sections 6051.8 and 6201.8, effective July 1, 2011, and that the 
partial exemption would no longer apply to the one percent sales and use tax imposed 
under RTC sections 6051.7 and 6201.7 after that tax ceased to be operative on July 1, 
2011. 

During its February 23,2011, meeting, the Board determined that it was reasonably 
necessary to amend Regulation 1533.2 for the specific purposes of ensuring that the 
regulation reflects that the partial exemption for diesel fuel used in farming activities or 
food processing provided by RTC section 6357.1 applies to the additional 1.75 percent 
sales and use tax on diesel fuel imposed under RTC sections 6051.8 and 6201.8, effective 
July 1, 2011, and that the partial exemption would no longer apply to the one percent 
sales and use tax imposed under RTC sections 6051.7 and 6201.7 after that tax ceased to 
be operative on July 1,2011. The Board also determined that it was reasonably 
necessary to amend Regulation 1598 for the specific purposes of ensuring that the 
regulation reflects the provisions ofRTC sections 6051.8,6201.8, and 6357.3 that would 
be effective July 1, 2011, and prescribes the content of the exemption certificate required 
by RTC section 6357.3. As a result, the Board authorized Board staff to begin the formal 
rulemaking process for the Board to adopt the proposed amendments to both regulations. 

Proposition 26 

Also, as explained in the Initial Statement of Reasons, the California voters passed 
Proposition 26 on November 2,2010. Proposition 26 requires that certain state and local 
fees be approved by a two-thirds vote ofboth houses of the Legislature. Proposition 26 
also voids any conflicting law adopted between January 1,2010, and November 3,2010, 
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twelve months after the date the proposition was approved, unless the conflicting law is 
reenacted in conformance with the proposition's two-thirds vote requirement. 

The provisions of AB X8 6, which were enacted in March of 20 1 0, could have been 
affected by Proposition 26; however, the Legislature had until November 2011 to reenact 
any nonconforming provisions of AB X8 6 in compliance with the provisions of 
Proposition 26. Therefore, the impact of Proposition 26 on AB X8 6 was uncertain when 
the Board authorized staff to begin the formal rulemaking process and the Board 
proposed to adopt the original amendments to Regulations 1533.2 and 1598 to reflect the 
provisions of the Sales and Use Tax Law, as the law read on February 23,2011. 

Assembly Bill No. 105 

On March 24, 2011, the day before the publication of the Board's Notice of Proposed 
Regulatory Action, the Legislature re-enacted RTC sections 6051.8 and 6201.8, as part of 
AB 105 (Stats. 2011, ch. 6), in order to comply with the requirements of Proposition 26. 
However, when the Legislature re-enacted RTC sections 6051.8 and 6201.8, the Legislature 
also amended the statutes so that the rate of the additional state sales and use tax on the sale 
and use of diesel fuel will change as follows: 

• 1.87 percent for the period July 1, 2011, through June 30, 2012; 
• 2.17 percent for the period July 1, 2012, through June 30,2013; 
• 1.94 percent for the period July 1, 2013, through June30, 2014; and 
• 1.75 percent on or after July 1,2014. 

In addition, the Legislature also re-enacted RTC section 60050 as part of AB 105 and revised 
subdivision (b) so that the rate of the diesel fuel excise tax was reduced to 13 cents ($0.13) 
per gallon, effective July 1, 2011. 

Chief Counsel Memorandum 

Board staff prepared a Chief Counsel Memorandum dated May 5, 2011, which analyzed the 
changes to the RTC made by AB 105. The Chief Counsel Memorandum was distributed to 
the Board Members for consideration at the May 25,2011, public hearing, posted on the 
Board's website, and made available to the public. 

The Chief Counsel Memorandum explained the changes AB 105 made to RTC sections 
6051.8 and 6201.8 and recommended that the Board authorize staff to make sufficiently 
related changes to the original text ofthe proposed amendments to Regulations 1533.2 and 
1598 so that: (A) the text of Regulation 1598 reflects that the rate of the additional sales and 
use tax imposed on the sale and use ofdiesel fuel by RTC sections 6051.8 and 6201.8 will 
change; and (B) the text of Regulation 1533.2 reflects the actual, cumulative sales and use tax 
rate to which the partial exemption for diesel fuel used in farming activities or food 
processing provided by RTC section 6357.1 applies, as the rate of the additional sales and 
use tax imposed by RTC sections 6051.8 and 6201.8 changes. 

The Chief Counsel Memorandum explained the change that AB 105 made to the rate of the 
diesel fuel excise tax imposed by RTC section 60050, effective July 1, 2011, and 
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recommended that the Board authorize staff to make sufficiently related changes to the 
original text of the proposed amendments to Regulation 1598 so that the second example in 
Regulation 1598 reflects the change to the rate of the diesel fuel excise tax imposed by RTC 
section 60050 made by AB 105. 

The Chief Counsel Memorandum also recommended that the Board authorize staff to make 
sufficiently related changes to the original text of the proposed amendments to Regulation 
1598 to clarify that the additional use tax imposed by RTC section 6201.8 applies to the 
"storage, use, or other consumption" ofdiesel fuel and to better conform the text of the 
exemption certificate to be used in conjunction with the exemption provided by RTC section 
6357.3 to the express language ofRTC section 6357.3, subdivision (c) providing that: 

If a purchaser certifies in writing to the seller that the diesel fuel purchased 
without payment of the tax imposed pursuant to Section 6051.8 or 6201.8 
will be used in a manner entitling the seller to regard the gross receipts or 
sales price from the sale as exempt from that tax, and uses the diesel fuel 
in a manner that subjects the diesel fuel to the tax imposed pursuant to 
Section 60050, the purchaser shall be liable for payment of the sales tax 
imposed pursuant to Section 6051.8, with applicable interest, as if the 
purchaser were a retailer making a retail sale of the diesel fuel at the time 
the fuel is so used, and the sales price of the diesel fuel to the purchaser 
shall be deemed the gross receipts from that retail sale. 

Finally, the Chief Counsel Memorandum recommended that the Board authorize staff to 
make other nonsubstantial and solely grammatical changes to the original text of the 
proposed amendments to Regulation 1598 in order to incorporate the sufficiently related 
changes, delete unnecessary language, and correct the spelling of the word "calendar" in 
current subdivision (j), which the Board is proposing to renumber as subdivision (k). 

May 25,2011, Public Hearing 

During the public hearing on May 25,2011, the Board determined that the changes 
recommended in the Chief Counsel Memorandum were reasonably necessary for the specific 
purposes of: (A) ensuring that the text ofRegulation 1533.2 reflects the actual, cumulative 
sales and use tax rate to which the partial exemption for diesel fuel used in farming 
activities or food processing provided by RTC section 6357.1 applies, as the rate of the 
additional sales and use tax imposed by RTC sections 6051.8 and 6201.8 changes; (B) 
ensuring that the text of Regulation 1598 reflects that the rate of the additional sales and use 
tax imposed on the sale and use of diesel fuel by RTC sections 6051.8 and 6201.8 will 
change; (C) ensuring that the second example in Regulation 1598 reflects the change to the 
rate of the diesel fuel excise tax imposed by RTC section 60050 made by AB 105; (D) 
clarifying the provisions of Regulation 1598 so that they specify that the additional use tax 
imposed by RTC section 6201.8 applies to the "storage, use, or other consumption" ofdiesel 
fuel; (E) further conforming the text of the exemption certificate being added to Regulation 
1598 for use in conjunction with the exemption provided by RTC section 6357.3 to the 
express language ofRTC section 6357.3, subdivision (c); and (E) incorporating the foregoing 
changes into the original text of the proposed amendments to Regulation 1598, deleting 
unnecessary language from the proposed amendments to Regulation 1598, and correcting the 
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spelling of the word "calendar" in current subdivision (j), which the Board is proposing to 
renumber as subdivision (k). Therefore, the Board unanimously voted to authorize staifto 
make all of the changes to the original text of the proposed amendments to Regulations 
1533.2 and 1598 recommended in the Chief Counsel Memorandum. The Board also 
directed staff to make the full text of proposed amendments to Regulations 1533.2 and 
1598, with the changes clearly indicated, available to the public for additional comment 
in accordance with Government Code section 11346.8, subdivision (c). 

Nonsubstantial and Solely Grammatical Changes Omitted from the Original Text 

In addition, the original text of the proposed amendments to Regulation 1598 renumbered 
current subdivisions (e) through (i) as subdivisions (f) through 0), respectively. During 
its February 23,2011, meeting, the Board authorized staff to make additional 
nonsubstantial changes to Regulation 1598, subdivisions (b)(1) and (c){2){D) through (F), 
which are not being renumbered, and subdivisions (h)(1), (i), (i){2), (j), and (j){l), which 
are proposed to be renumbered as subdivisions (i){l), (j), (j){2), (k) and (k){l), in order to 
update the subdivisions' internal cross-references to subdivisions (h), (i), and (j) to refer 
to renumbered subdivisions (i), (j), and (k), respectively. During its February 23,2011, 
meeting, the Board also authorized staff to make a solely grammatical change adding a 
comma after the word "diesel" in the first sentence of Regulation 1598, subdivision (i), 
which is proposed to be renumbered as subdivision (D. However, these nonsubstantial 
and solely grammatical changes were inadvertently omitted from the original text ofthe 
proposed amendments to Regulation 1598, and the Board also included these changes 
with the changes to the original text of the proposed amendments to Regulation 1598 
authorized by the Board on May 25,2011. 

15-Day Notice 

Board staff prepared a l5-day Notice, dated June 8, 2011, and attached the revised text of 
the proposed amendments to Regulations 1533.2 and 1598, with the changes authorized 
on May 25, 2011, and the previously omitted changes clearly indicated, to the notice. 
Then, Board staff made the notice and revised text available to the public in accordance 
with Government Code section 11346.8, subdivision (c), transmitted the documents to 
those interested parties specified in Government Code section 11346.4, subdivision (a), 
and posted the documents on the Board's website at www.boe.ca.gov. The 15-day 
Notice contained an update ofthe Infonnative DigestIPolicy Statement included in the 
Notice of Proposed Regulatory Action for the original proposed amendments to 
Regulations 1533.2 and 1598 published in the California Notice Register on March 25, 
2011, and the update described the Chief Counsel Memorandum dated May 5, 2011, and 
all of the sufficiently related, nonsubstantial, and solely grammatical changes to the text 
of the original proposed amendments to Regulations 1533.2 and 1598. The I5-day 
Notice also advised the interested parties regarding the deadline to submit their comments 
regarding the changes to the text of the original proposed amendments to Regulations 
1533.2 and 1598. 
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July 26, 2011, Board Meeting 

On July 26,2011, the Board, pursuant to the authority granted to it pursuant to RTC 
section 7051, unanimously voted to adopt the revised text of the proposed amendments to 
Regulation 1533.2 and 1598, with the changes authorized on May 25,2011, and the 
previously omitted changes. The Board determined that the amendments to Regulation 
1533.2 were necessary to revise the text of the regulation to reflect the actual, cumulative 
sales and use tax rate to which the partial exemption for diesel fuel used in farming 
activities or food processing provided by RTC section 6357.1 applies after the one 
percent sales and use tax imposed under RTC sections 6051.7 and 6201.7 ceases to be 
operative on July 1,2011, and as the rate of the additional sales and use tax imposed by 
RTC sections 6051.8 and 6201.8 changes. The Board determined that the amendments to 
Regulation 1598 were necessary for the specific purpose of conforming the text of the 
regulation to the current provisions ofRTC sections 6051.8,6201.8, and 60050, 
prescribing the exemption certificate for use with the exemption from the additional sales 
and use taxes imposed by RTC sections 6051.8 and 6201.8 provided by RTC section 
6357.3, and to make other nonsubstantial and solely grammatical changes to the 
regulation. 

There are no comparable federal regulations or statutes to Regulations 1533.2 and 1598. 

Documents Relied Upon 

Formal Issue Paper 11-002, which contained staffs recommendation that the Board begin 
the formal rulemaking process to adopt the original proposed amendments to Regulations 
1533.2 and 1598, was submitted to the Board for consideration at its February 23,2011, 
Board meeting, posted on the Board's website at www.boe.ca.gov. and made available to 
the public. A Chief Counsel Memorandum dated May 5,2011, which analyzed the 
changes to the RTC made by AB 105, was submitted to the Board for consideration at the 
May 25, 2011, public hearing, posted on the Board's website, and made available to the 
public. 

The Board relied upon Formal Issue Paper 11-002, the exhibits to the issue paper, and 
comments made by Board staff and the Board Members during the February 23,2011, 
discussion of the issue paper when it decided to propose the original amendments to 
Regulations 1533.2 and 1598. The Board relied upon the May 5, 2011, Chief Counsel 
Memorandum and the attachments to the Chief Counsel Memorandum when it decided to 
make sufficiently related changes to Regulations 1533.2 and 1598, and make 
nonsubstantial and solely grammatical changes to Regulation 1598. The Board also 
relied upon Formal Issue Paper 11-002, the exhibits to the issue paper, the May 5, 2011, 
Chief Counsel Memorandum, and the attachments to the Chief Counsel Memorandum 
when the Board decided to adopt the proposed amendments to Regulations 1533.2 and 
1598 with the changes. 

The Board did not rely upon any data or any technical, theoretical or empirical study, 
report, or similar document in proposing and adopting the amendments to Regulations 
1533.2 and 1598 that was not identified in the Initial Statement of Reasons, or which was 
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otherwise not identified or made available for public review and comment at least 15 
days prior to the adoption of the amendments. 

No Mandate on Local Agencies or School Districts 

The Board has determined that the adoption of the proposed amendments to Regulations 
1533.2 and 1598 does not impose a mandate on local agencies or school districts. 

Public Comments 

No interested parties submitted written comments to the Board or appeared at the May 
25,2011, public hearing to make oral comments regarding the original text of the 
proposed amendments to Regulation 1533.2 and 1598 or the changes recommended in 
the Chief Counsel Memorandum. Furthermore, no interested parties appeared on July 26, 
2011, to comment on the revised text of the proposed amendments to Regulation 1533.2 
and 1598, with the changes authorized on May 25,2011, and the previously omitted 
changes, and no interested parties submitted written comments regarding the revised text 
of the proposed amendments to Regulation 1533.2 and 1598, with the changes authorized 
on May 25,2011, and the previously omitted changes. 

Alternatives 

On February 23,2011, the Board considered whether to propose the original amendments 
to Regulations 1533.2 and 1598 or, alternatively, whether to take no action at that time 
due to the uncertainty created by Proposition 26. However, the Board decided to propose 
the original amendments to Regulations 1533.2 and 1598 because they were consistent 
with current law and it is important for the regulations to accurately reflect the current 
provisions of the RTC. 

On May 25,2011, the Board considered sufficiently related changes to the original 
proposed amendments to Regulations 1533.2 and 1598 to incorporate changes made to 
RTC sections 6051.8,6201.8, and 60050 made by AB 105. The Board also considered 
nonsubstantial and solely grammatical changes to Regulation 1598. The Board 
determined that the changes were necessary to ensure that Regulations 1533.2 and 1598 
reflect the current provisions of the RTC and that Regulation 1598 is grammatically 
correct and does not contain any spelling errors. 

By its motion on February 23,2011, proposing the adoption of the original amendments 
to Regulations 1533.2 and 1598, its motion on May 25, 2011, which authorized 
sufficiently related changes to Regulations 1533.2 and 1598 and also nonsubstantial and 
solely grammatical changes to Regulation 1598, and its motion on July 26,2011, 
adopting the proposed amendments to Regulations 1533.2 and 1598 with the changes 
authorized on May 25, 2011, the Board determined that no alternative to the adopted text 
of the proposed amendments to Regulations 1533.2 and 1598 would be more effective in 
carrying out the purposes for which the regulation is proposed or would be as effective 
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and less burdensome to affected private persons than the adopted regulation or would 
lessen the adverse economic impact on small businesses. 

No Significant Adverse Economic Impact on Business 

Furthermore, the adoption of the proposed amendments to Regulations 1533.2 and 1598 
will merely revise the text of the regulations so that they conform to the relevant 
provisions of the RTC that were effective on July 1,2011, and prescribe the content of 
the exemption certificate required by RTC section 6357.3. The proposed amendments 
will not impose any new taxes, provide any new exemptions, or require taxpayers to 
comply with any procedures that are not already required by the RTC. Therefore, the 
Board has made a determination that the adoption of the proposed amendments to 
Regulations 1533.2 and 1598 will not have a significant adverse economic impact on 
business. 

No Federal Mandate 

The adoption of the proposed amendments to Regulations 1533.2 and 1598 was not 
mandated by federal statutes or regulations and there is no federal regulation that is 
identical to Regulation 1533.2 or 1598. 
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Updated Informative Digest for 

Adoption of Proposed Amendments to 


California Code of Regulations, 

Title 18, Sections: 


1533.2, Diesel Fuel Used in Farming Activities or Food Processing; and 
1598, Motor Vehicle and Aircraft Fuels 

Current Law Prior to March 24, 2011 

As explained in the Notice of Proposed Regulatory Action published in the California Notice 
Register on March 25, 2011 (CaL Reg. Notice Register 2011, No. 12-Z), Assembly Bill No. 
(AB) X8 6 (Stats. 201 0, ch. 11) was enacted on March 22, 2010, and added sections 6051.8 and 
6201.8 to the Revenue and Taxation Code (RTC) to impose an additional 1.75 percent sales and 
use tax on diesel fuel and amended RTC section 60050 to lower the diesel fuel excise tax rate to 
13.6 cents ($0.136) per gallon, beginning July 1,2011. The additional sales and use tax imposed 
by RTC sections 6051.8 and 6201.8 is specific to the sale and use ofdiesel fuel and is in addition 
to the sales taxes imposed under RTC sections 6051, 6051.2, 6051.3, and 6051.5, and the use 
taxes imposed under RTC sections 6201, 6201.2, 6201.3, and 6201.5. 

Senate Bill No. (SB) 70 (Stats. 2010, ch. 9) was a companion bill to AB X8 6 that was enacted 
on March 23,2010. As relevant here, SB 70 added section 6357.3 to the RTC to provide an 
exemption from the additional 1.75 percent sales and use tax on diesel fuel for: 

• 	 Diesel fuel that is purchased for use or used in a manner that is exempt under the Diesel 
Fuel Tax Law (RTC § 60001 et seq.) and not subject to the backup tax imposed by RTC 
section 60058 or the payment requirement imposed by RTC section 601 08 of the Diesel 
Fuel Tax Law; and 

• 	 Diesel fuel that is subject to the payment requirement for qualifying exempt bus operators 
specified in RTC section 60502.2 of the Diesel Fuel Tax Law. 

However, RTC section 6357.3, subdivision (b), provides that "[n]o exemption shall be allowed 
unless the purchaser furnishes the seller with an exemption certificate, completed in accordance 
with instructions or regulations as the Board may prescribe." 

Further, RTC sections 6051.7 and 6201.7, which imposed an additional one percent sales and use 
tax on the sale and use of tangible personal property effective April 1,2009, would cease to be 
operative on July 1, 2011, based upon their own terms. 

Furthermore, RTC section 6357.1 provides a partial exemption for diesel fuel used in farming 
activities or food processing. The partial exemption applies to all of the taxes imposed under the 
Sales and Use Tax Law (RTC § 6001 et seq.), except the taxes imposed under RTC sections 
6051.2 and 6201.2, and taxes imposed under section 35 of article XIII of the California 
Constitution. And, the partial exemption provided by RTC section 6357.1 would apply to the 
additional 1.75 percent sales and use tax on diesel fuel imposed by RTC sections 6051.8 and 
6201.8, effective July 1, 2011, and would no longer apply to the one percent sales and use tax 



imposed under RTC sections 6051.7 and 6201.7 after that tax ceased to be operative on July 1, 
2011. 

Original Proposed Amendments 

The Board authorized staff to begin the formal rulemaking process to adopt the original proposed 
amendments to California Code ofRegulations, title 18, section (Regulation) 1533.2, Diesel Fuel 
Used in Farming Activities or Food Processing, and Regulation 1598, Motor Vehicle and 
Aircraft Fuels, on February 23,2011. As explained in the Notice of Proposed Regulatory Action 
published in the California Notice Register on March 25,2011, the original proposed 
amendments to Regulation 1598 reflected the additional 1.75 percent sales and use tax on diesel 
fuel imposed by R TC sections 6051.8 and 6201.8 and the expiration of the additional one percent 
sales and use tax imposed by RTC sections 6051.7 and 6201.7, effective July 1,2011; 
incorporated the two exemptions from the additional 1.75 percent sales and use tax on diesel fuel 
provided by RTC section 6357.3; and prescribed the content of exemption certificate that must 
be used in conjunction with sales and purchases of diesel fuel that are exempt under RTC section 
6357.3. The original proposed amendments to Regulation 1533.2, Diesel Fuel Used in Farming 
Activities or Food Processing, clarified that the partial exemption for diesel fuel used in farming 
activities or food processing provided by RTC section 6357.1 applies to the additional 1.75 
percent sales and use tax on diesel fuel imposed under RTC sections 6051.8 and 6201.8, 
effective July 1, 2011, and that the partial exemption would no longer apply to the one percent 
sales and use tax imposed under RTC sections 6051.7 and 6201.7 after that tax ceased to be 
operative on July 1, 2011. 

The objective of the original proposed amendments was to revise the text ofRegulation 1533.2 
to reflect that the partial exemption for diesel fuel used in farming activities or food processing 
provided by RTC section 6357.1 applies to the additional 1.75 percent sales and use tax on diesel 
fuel imposed under RTC sections 6051.8 and 6201.8, effective July 1, 2011, and that the partial 
exemption would no longer apply to the one percent sales and use tax imposed under RTC 
sections 6051.7 and 6201.7 after that tax ceased to be operative on July 1, 2011. The objective 
of the original proposed amendments was also to revise the text of Regulation 1598 to reflect the 
provisions ofRTC sections 6051.8, 6201.8, and 6357.3 that would be effective July 1, 2011, and 
to prescribe the content of the exemption certificate required by RTC section 6357.3. 

Proposition 26 

Also, as explained in the Notice ofProposed Regulatory Action published in the California 
Notice Register on March 25,2011, the California voters passed Proposition 26 on November 2, 
2010. Proposition 26 requires that certain state and local fees be approved by a two-thirds vote 
of both houses of the Legislature. Proposition 26 also voids any conflicting law adopted between 
January 1, 2010, and November 3, 2010, twelve months after the date the proposition was 
approved, unless the conflicting law is reenacted in conformance with the proposition's two­
thirds vote requirement. 

The provisions of AB X8 6, which were enacted in March of 20 10, could have been affected by 
Proposition 26; however, the Legislature had until November 2011 to reenact any 



nonconfonning provisions of AB X8 6 in compliance with the provisions of Proposition 26. 
Therefore, the impact of Proposition 26 on AB X8 6 was uncertain when the Board authorized 
staff to begin the fonnal rulemaking process and the Board proposed to adopt the original 
amendments to Regulations 1533.2 and 1598 to reflect the provisions of the Sales and Use Tax 
Law, as the law read on February 23, 2011. 

Assembly Bill No. 105 

On March 24,2011, the day before the pUblication of the Board's Notice of Proposed Regulatory 
Action, the Legislature re-enacted RTC sections 6051.8 and 6201.8, as part of AB 105 (Stats. 2011, 
ch. 6), in order to comply with the requirements ofProposition 26. However, when the Legislature 
re-enacted RTC sections 6051.8 and 6201.8, the Legislature also amended the statutes so that the rate 
of the additional state sales and use tax on the sale and use ofdiesel fuel will change as follows: 

• 1.87 percent for the period July 1,2011, through June 30,2012; 
• 2.17 percent for the period July 1,2012, through June 30,2013; 
• 1.94 percent for the period July 1,2013, through June30, 2014; and 
• 1.75 percent on or after July 1,2014. 

In addition, the Legislature also re-enacted RTC section 60050 as part of AB 105 and revised 
subdivision (b) so that the rate of the diesel fuel excise tax was reduced to 13 cents ($0.13) per 
gallon, effective July 1,2011. 

Chief Counsel Memorandum 

Board staff prepared a ChiefCounsel Memorandum dated May 5,2011, which analyzed the changes 
to the RTC made by AB 105. The Chief Counsel Memorandum was distributed to the Board 
Members for consideration at the May 25,2011, public hearing, posted on the Board's website at 
www.boesa.gov, and made available to the pUblic. 

The Chief Counsel Memorandum explained the changes AB 105 made to RTC sections 6051.8 and 
6201.8 and recommended that the Board authorize staff to make sufficiently related changes to the 
original text of the proposed amendments to Regulations 1533.2 and 1598 so that: (A) the text of 
Regulation 1598 reflects that the rate of the additional sales and use tax imposed on the sale and use 
ofdiesel fuel by RTC sections 6051.8 and 6201.8 will change; and (B) the text ofRegulation 1533.2 
reflects the actual, cumulative sales and use tax rate to which the partial exemption for diesel fuel 
used in fanning activities or food processing provided by RTC section 6357.1 applies, as the rate 
of the additional sales and use tax imposed by RTC sections 6051.8 and 6201.8 changes. 

The Chief Counsel Memorandum explained the change that AB 105 made to the rate of the diesel 
fuel excise tax imposed by RTC section 60050, effective July 1, 2011, and recommended that the 
Board authorize staff to make sufficiently related changes to the original text of the proposed 
amendments to Regulation 1598 so that the second example in Regulation 1598 reflects the change to 
the rate of the diesel fuel excise tax imposed by RTC section 60050 made by AB 105. 

The Chief Counsel Memorandum also recommended that the Board authorize staff to make 
sufficiently related changes to the original text ofthe proposed amendments to Regulation 1598 to 
clarify that the additional use tax imposed by RTC section 6201.8 applies to the "storage, use, or 
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other consumption" of diesel fuel and to better conform the text of the exemption certificate to be 
used in conjunction with the exemption provided by RTC section 6357.3 to the express language of 
RTC section 6357.3, subdivision (c) providing that: 

If a purchaser certifies in writing to the seller that the diesel fuel purchased 
without payment of the tax imposed pursuant to Section 6051.8 or 6201.8 will be 
used in a manner entitling the seller to regard the gross receipts or sales price 
from the sale as exempt from that tax, and uses the diesel fuel in a manner that 
subjects the diesel fuel to the tax imposed pursuant to Section 60050, the 
purchaser shall be liable for payment of the sales tax imposed pursuant to Section 
6051.8, with applicable interest, as if the purchaser were a retailer making a retail 
sale of the diesel fuel at the time the fuel is so used, and the sales price of the 
diesel fuel to the purchaser shall be deemed the gross receipts from that retail sale. 

Finally, the Chief Counsel Memorandum recommended that the Board authorize staff to make other 
nonsubstantial and solely grammatical changes to the original text of the proposed amendments to 
Regulation 1598 in order to incorporate the sufficiently related changes, delete unnecessary 
language, and correct the spelling of the word "calendar" in current subdivision 0), which the Board 
is proposing to renumber as subdivision (k). 

May 25, 2011, Public Hearing 

During the public hearing on May 25,2011, the Board unanimously voted to authorize staff to make 
all of the changes to the original text of the proposed amendments to Regulation 1533.2 and 1598 
recommended in the Chief Counsel Memorandum. The Board also directed staff to make the full 
text ofproposed amendments to Regulations 1533.2 and 1598, with the changes clearly 
indicated, available to the public for additional comment in accordance with Government Code 
section 11346.8, subdivision (c). No interested parties submitted written comments to the Board or 
appeared at the public hearing to make oral comments regarding the original text of the proposed 
amendments to Regulation 1533.2 and 1598 or the changes recommended in the Chief Counsel 
Memorandum. 

After the Board authorized the changes to the original text of the proposed amendments to 
Regulation 1533.2 recommended in the Chief Counsel Memorandum, the objective of the proposed 
amendments to Regulation 1533.2 was still to revise the text of the regulation to reflect that the 
partial exemption for diesel fuel used in farming activities or food processing provided by RTC 
section 6357.1 applies to the additional sales and use tax on diesel fuel imposed under RTC 
sections 6051.8 and 6201.8, effective July 1, 2011, and that the partial exemption would no 
longer apply to the one percent sales and use tax imposed under RTC sections 6051.7 and 6201.7 
after that tax ceased to be operative on July 1, 2011. After the Board authorized the changes to 
the original text of the proposed amendments to Regulation 1598 recommended in the Chief Counsel 
Memorandum, the objective of the proposed amendments to Regulation 1598 was still to revise 
the text of the regulation to reflect the provisions ofRTC sections 6051.8,6201.8, and 6357.3 
that would be effective July 1, 2011, and to prescribe the content of the exemption certificate 
required by RTC section 6357.3. 

Nonsubstantial and Solely Grammatical Changes Omitted from the Original Text 



In addition, the original text of the proposed amendments to Regulation 1598 renumbered current 
subdivisions (e) through (i) as subdivisions (f) through 0), respectively. During its February 23, 
2011, meeting, the Board authorized staff to make additional nonsubstantial changes to 
Regulation 1598, subdivisions (b)(l) and (c)(2)(D) through (F), which are not being renumbered, 
and subdivisions (h)(1), (i), (i)(2), 0), and (j)(1), which are proposed to be renumbered as 
subdivisions (i)(l), 0), 0)(2), (k) and (k)(1), in order to update the subdivisions' internal cross­
references to subdivisions (h), (i), and 0) to refer to renumbered subdivisions (i), 0), and (k), 
respectively. During its February 23,2011, meeting, the Board also authorized staffto make a 
solely grammatical change adding a comma after the word "diesel" in the first sentence of 
Regulation 1598, subdivision (i), which is proposed to be renumbered as subdivision (j). 
However, these nonsubstantial and solely grammatical changes were inadvertently omitted from 
the original text of the proposed amendments to Regulation 1598, and the Board also included 
these changes with the changes to the original text of the proposed amendments to Regulation 
1598 authorized by the Board on May 25, 2011. 

15-Day Notice 

Board staff prepared a 15-day Notice, dated June 8, 2011, and attached the revised text of the 
proposed amendments to Regulations 1533.2 and 1598, with the changes authorized on May 25, 
2011, and the previously omitted changes clearly indicated, to the notice. Then, Board staff 
made the notice and revised text available to the public in accordance with Government Code 
section 11346.8, subdivision (c), transmitted the documents to those interested parties specified 
in Government Code section 11346.4, subdivision (a), and posted the documents on the Board's 
website at www.boe.ca.gov. The 15-day Notice contained an update ofthe Informative 
Digest/Policy Statement included in the Notice of Proposed Regulatory Action for the original 
proposed amendments to Regulations 1533.2 and 1598 published in the California Notice 
Register on March 25,2011, and the update described the Chief Counsel Memorandum dated 
May 5,2011, and all of the sufficiently related, nonsubstantial, and solely grammatical changes 
to the text of the original proposed amendments to Regulations 1533.2 and 1598. The 15-day 
Notice also advised the interested parties regarding the deadline to submit their comments 
regarding the changes to the text of the original proposed amendments to Regulations 1533.2 and 
1598. 

July 26,2011, Board Meeting 

On July 26,2011, the Board, pursuant to the authority granted to it pursuant to RTC section 
7051, unanimously voted to adopt the revised text of the proposed amendments to Regulation 
1533.2 and 1598, with the changes authorized on May 25,2011, and the previously omitted 
changes. The Board determined that the amendments to Regulation 1533.2 were necessary to 
revise the text ofthe regulation to reflect the actual, cumulative sales and use tax rate to which the 
partial exemption for diesel fuel used in farming activities or food processing provided by RTC 
section 6357.1 applies after the one percent sales and use tax imposed under RTC sections 
6051.7 and 6201.7 ceases to be operative on July 1,2011, and as the rate of the additional sales 
and use tax imposed by RTC sections 6051.8 and 6201.8 changes. The Board determined that 
the amendments to Regulation 1598 were necessary to conform the text of the regulation to the 

http:www.boe.ca.gov


current provisions ofRTC sections 6051.8,6201.8, and 60050, prescribe the exemption 
certificate for use with the exemption from the additional sales and use taxes imposed by RTC 
sections 6051.8 and 6201.8 provided by RTC section 6357.3, and to make other nonsubstantial 
and solely grammatical changes to the regulation. No interested parties appeared on July 26, 
2011, to comment on the revised text of the proposed amendments to Regulation 1533.2 and 
1598, with the changes authorized on May 25, 2011, and the previously omitted changes, and no 
interested parties submitted written comments regarding the revised text of the proposed 
amendments to Regulation 1533.2 and 1598, with the changes authorized on May 25,2011, and 
the previously omitted changes. 

There have not been any changes to the applicable laws or the effect ofthe adoption of the 
proposed amendments to Regulations 1533.2 and 1598 set forth in the 15-DayNotice, which 
updated the Informative DigestIPolicy Statement included in the Notice ofProposed Regulatory 
Action for the original proposed amendments to Regulations 1533.2 and 1598 published in the 
California Notice Register on March 25, 2011 by describing the sufficiently related changes to 
the proposed amendments to both regulations and the nonsubstantial and solely grammatical 
changes to the proposed amendments to Regulation 1598, including the previously omitted 
changes. 

There are no comparable federal regulations or statutes to Regulations 1533.2 and 1598. 
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Agenda Item No: 1 

Title: Proposed amendments to Regulations 1598, Motor Vehicle and Aircraft 
Fuels, and 1533.2, Diesel Fuel Used in Farming Activities or Food 
Processing 

Issue/Topic: 

Action 1: 

Request approval and authorization to publish proposed amendments to Regulation 1598 to 
incorporate the provisions of Revenue and Taxation Code sections 6051.8, 6201.8, and 6357.3 
related to the 1.75 percent tax increase to sales ofdiesel fuel beginning July 1, 2011. 

Action 2: 

Request approval and authorization to publish proposed amendments to Regulation 1533.2 to 
provide that the partial exemption from tax includes an exemption from the additional tax 
imposed on sales of diesel fuel. 

Committee Discussion: 
Action 1: 

Staff presented the amendments to Regulation 1598. Ms. Steel asked how Proposition 26 
impacts the regulation. Staff explained that the full impact of the proposition is unknown at this 
time but that staff is moving forward with the regulation based on current law. Staff also stated 
that the Legal Department is looking into the effect of the proposition. Ms. Yee stated staff 
should look at all areas that may be affected by the proposition. 

Action 2: 

None. 

Committee Action: 

Action 1: 

Upon motion by Ms. Mandel, seconded by Mr. Horton, the Committee unanimously approved 

and authorized for publication amendments to regulation 1598. The amendments would be 

operative July 1,2011. A copy of the proposed amendments is attached. 
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Action 2: 
Upon motion by Ms. Mandel, seconded by Mr. Horton, the Committee unanimously approved 
and authorized for publication amendments to regulation 1533.2. The amendments would be 
operative July 1, 2011. A copy of the proposed amendments is attached. 

Agenda Item No: 2 

Title: Proposed Regulation 2558.1, Wine 

Issue/Topic: 

Request approval and authorization to publish proposed Regulation 2558.1 to clarify the 

application of tax to wine-based products that contain distilled spirits. 


Committee Discussion: 
Mr. Richard Grey of E&J Gallo, addressed the Committee stating that although his previously 
submitted language is preferred, he recognized the simplicity and clarity of staffs proposed 
regulation and therefore supported staff's language. 

Ms. Steel expressed opposition to any proposed regulation because of its business costs to 
industry and to the Board. In addition, Ms. Steel believes that the regulation represents an 
expansion of taxes imposed on wineries. 

Staff and Mr. Grey responded to Board member questions and comments regarding the impact of 
not approving a regulation and the operative date of January 1,2012, as recommended by staff. 
Staff and Mr. Grey explained that without a regulation clarifying the Board's interpretation for 
"wine as defined by Business and Professions Code section 23007" the current ambiguity and 
inconsistencies would continue. In regard to the operative date, staff clarified that 
January 1, 2012 was based on input from interested parties and provides ample time for wineries 
to comply with the provisions of the regulation. 

Committee Action/Recommendation/Direction: 

Upon motion by Ms. Mandel, seconded by Mr. Horton, the Committee approved and authorized 
for publication the proposed regulation. A copy ofthe proposed Regulation 2558.1 is attached. 

The vote was as follows: 

MEMBER Horton Steel Vee Runner Mandel 
VOTE y N Y Y Y 
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mAGENDA -February 23, 2011 Business Taxes Committee Meeting 

Proposed Revisons to Regulation 1598, Motor Vechic/e and Aircraft Fuels, and Regulation 1533.2, Diesel Fuel (j) 
CIl 

Used in Farming Activities or Food Processing C 
(1) 

1:] 
m 

Action 1 - Proposed Revisions to Regulation 1598, Motor 
Vehicle and Aircraft Fuels 

Issue Paper Alternative 1 - Staff Recommendation 
See Agenda, pages 2 - 4, and 
Issue Paper Exhibit 2 

Issue Paper Alternative 2 - Do not amend Regulation 1598 

Action 2 - Proposed Revisions to Regulation 1533.2, Diesel 
Fuel Used in Farming Activities or Food Processing 

Issue Paper Alternative 1 - Staff Recommendation 
See Agenda, page 5, and 
Issue Paper Exhibit 3 

Issue Paper Alternative 2 - Do not amend Regulation 1533.2 

Approve one of the following alternatives: 

Alternative 1 
Approve and authorize publication of staff's proposed revisions to 
Regulation 1598 which incorporate the additional tax imposed on 
sales of diesel fuel and the corresponding exemption certificate for 
sales exempt from the additional tax. 

OR 

Alternative 2 

Do not approve proposed revisions. 


Approve one of the following alternatives: 

Alternative I 
Approve and authorize pUblication of proposed revisions to 
Regulation 1533.2 which provide that the partial exemption from tax 
includes an exemption from the additional tax imposed on sales of 
diesel fuel. 

OR 

Alternative 2 

Do not approve proposed revisions. 
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Proposed Revisons to Regulation 1598, Motor Vechic/e and Aircraft Fuels, and Regulation 1533.2, Diesel Fuel 

Action 1 - Staff 
Recommendation 

Proposed Revisions to 
subdivision (e) of 
Regulation 1598 

Used in Farming Activities or Food Processing 

(e) ADDITIONAL TAX ON SALES OF DIESEL FUEL. 

(1) Operative July 1, 2011, an additional 1.75 percent state sales and use tax is imposed on sales of "diesel 
fuel" as defined in section 60022 of the Revenue and Taxation Code. As defined in this section, diesel fuel 
does not include gasoline, kerosene, liquefied petroleum qas, natural gas in liquid or gaseous form, or alcohol. 

(2)(A) An exemption from the additional 1.75 percent tax is provided for diesel fuel purchased for use or used 
in a manner that is exempt from the taxes imposed pursuant to Part 31 (commencing with section 60001) of 
Division 2 of the Revenue and Taxation Code and not subject to the back up tax imposed by section 60058 or 
the payment requirement specified in section 60108 of the Revenue and Taxation Code. 

(S) Exempt bus operators. An exemption from the additional 1.75 percent tax is provided for diesel fuel 
subject to the payment requirement speCified in section 60502.2 of the Revenue and Taxation Code. 

(Cl Sellers of diesel fuel for which the purchaser claims exemption from the measure of tax under this 
subdivision shall secure from the purchaser and retain a certificate in substantially the form prescribed below. 
The certificate shall relieve the seller from liability for any tax due only if it is timely taken in good faith. A 
certificate will be considered timely if it is taken at any time before the seller bills the purchaser for the property, 
or any time within the seller's normal billing and payment cycle, or any time at or prior to delivery of property to 
the purchaser. The certificate will be valid until revoked in writing by the purchaser. 

Certificate for Exemption from the 1.75 Percent Sales and Use Tax Imposed Under Sections 
6051.8 and 6201.8 

This certificate may be issued by a purchaser whose fuel purchase is exempt from the diesel fuel taxes 
imposed under section 60050 and not subject to the backup tax imposed under section 60058 or the payment 
requirement specified in section 60108 of the Revenue and Taxation Code. 

This certificate may be issued by a purchaser whose fuel purchase is subject to the payment requirement 
speCified in section 60502.2 of the Revenue and Taxation Code. 

This certificate entitles the seller to exclude the sale amount from the measure of sales subject to the additional 
tax. 

I HEREBY CERTIFY: That the purchase of diesel from ___________ 
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Proposed Revisons to Regulation 1598, Motor Vechic/e and Aircraft Fuels, and Regulation 1533.2, Diesel Fuel 

Used in Farming Activities or Food Processing 

o is exempt from diesel fuel taxes (e.g.! exempt train operators or exempt off-highway use.) 

The purchase is not subject to the additional 1.75 percent tax imposed by Revenue and Taxation 
Code sections 6051.8 and 6201.8 because it is exempt from the diesel fuel taxes imposed under 
Revenue and Taxation Code section 60050 and not subject to the backup tax imposed by section 
60058 or the payment requirement specified in section 60108 for the following reason: 

OR 

o is purchased by an exempt bus operator 

The purchase is not subject to the additional 1.75 percent tax imposed by Revenue and Taxation 
Code section 6051.8 and 6201.8 because it is subject to the payment requirement speCified in 
Revenue and Taxation Code section 60502.2. 

In the event the fuel is not used in a manner which entitles me to an exemption from the diesel 
fuel taxes, it is understood that I am required by the Sales and Use Tax Law to report and pay the 
additional 1.75 percent tax. This certificate is valid until revoked in writing by the purchaser. 

Purchaser: 
(Company Name) 

Address:_________________________________________________________ 

Phone Number: _________________ 

Signature: _____________ Date: ___________ 

(Signature of Authorized Agent) 

Title:___________=================== 
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AGENDA -February 23, 2011 Business Taxes Committee Meeting o " Proposed Revisons to Regulation 1598~ Motor Vechic/e and Aircraft Fue/s~ and Regulation 1533.2~ Diesel Fuel 

Renumbering of 
subdivision (f) through 
subdivision (j) of 
Regulation 1598 

Used in Farming Activities or Food Processing 

(Owner, Partner, Purchasing Agent, etc.) 

License/permit # (if any): 
(Exempt bus operator, train operator, fuel registration) 

(ef) SALES OF MOTOR VEHICLE FUEL ON SALES TAX-INCLUDED BASIS. 

(fg) APPLICATION OF SALES OR USE TAX TO FUEL FURNISHED WITH LEASED VEHICLES OR 
AIRCRAFT. 

(sh) REFUNDS OF EXCISE TAX 

(hi) SUPPORTING DATA FOR AIRCRAFT FUEL EXEMPTIONS. 

(ii) CERTIFICATE FOR EXCLUSION OF FEDERAL EXCISE TAXES FROM MEASURE OF TAX. 

(i.!s) ALTERNATE CERTIFICATE FOR EXCLUSION OF FEDERAL EXCISE TAXES FROM MEASURE OF 
TAX. 
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o 
Proposed Revisons to Regulation 1598, Motor Vechicle and Aircraft Fuels, and Regulation 1533.2, Diesel Fuel 

Action 2 - Staff 
Recommendation 

Proposed Revisions to 
subdivision (a) of 
Regulation 1533.2 

Used in Farming Activities or Food Processing 
Q) 

CJ) 
CJ) 

c 
(1)(a) GENERAL. Commencing on and after September 1, 2001, Section 6357.1 of the Revenue and Taxation Code partially 
-Uexempts from sales and use tax the sale of, and the storage, use, or other consumption in this state, of diesel fuel used in Q) 

'Ufarming activities or food processing. The terms "farming activities" and "food processing" are defined below. (1)..., 
For the period commencing on September 1, 2001, and ending on December 31, 2001, the partial exemption applies to the Z 

ctaxes imposed by Sections 6051 and 6201 of the Revenue and Taxation Code (4.75%), but does not apply to the taxes 3 
e­imposed pursuant to Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Burns Uniform Local Sales 
(1)...,and Use Tax Law, the Transactions and Use Tax Law, or Section 35 of article XIII of the California Constitution. 
->. 

6 
->.For the period commencing on January 1, 2002, and ending on June 30, 2004, the partial exemption applies to the taxes 

imposed by Sections 6051,6051.3, 6201, and 6201.3 of the Revenue and Taxation Code (5%), but does not apply to the taxes o 
I\)

imposed pursuant to Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Burns Uniform Local Sales 
and Use Tax Law, the Transactions and Use Tax Law, or Section 35 of article XIII of the California Constitution. 

For the period commencing on July 1, 2004, and ending on March 31, 2009, the partial exemption applies to the taxes imposed 
by Sections 6051,6051.3,6051.5,6201,6201.3, and 6201.5 of the Revenue and Taxation Code (5.25'%), but does not apply to 
the taxes imposed or administered pursuant to Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley­
Burns Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 of article XIII of the California 
Constitution. 

For the period commencing on April 1, 2009, and ending on June 30. 2011 and ending when seotians 6051.7 and 6201.7 at the 
Revenue and Taxation Code GOase to ee operative, the partial exemption applies to the taxes imposed by sections 6051, 
6051.3, 6051.5, 6051.7, 6201, 6201.3, 6201.5, and 6201.7 of the Revenue and Taxation Code (6.25%), but does not apply to 
the taxes imposed or administered pursuant to sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley­
Burns Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or section 35 of article XIII of the California 
Constitution. 

For the period commencing on July 1. 2011, the partial exemption applies to the taxes imposed by sections 6051. 6051.3, 
6051.5, 6051.8. 6201, 6201.3. 6201.5. and 6201.8 of the Revenue and Taxation Code (7.00%), but does not apply to the taxes 
imposed or administered pursuant to sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Burns 
Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or section 35 of article XIII of the California 
Constitution. 
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o Board Meeting 

[g! Business Taxes Committee 

o 	Customer Services and 
Administrative Efficiency 
Committee 

o 	Legislative Committee 

o 	Property Tax Committee 

o 	Other 

Proposed Revisions to Regulation 1598, Motor Vehicle and Aircraft Fuels and 

Regulation 1533.2, Diesel Fuel Used in Farming Activities or Food Processing 


I. Issue 
Should Regulation 1598, Motor Vehicle and Aircraft Fuels, be amended to incorporate the provisions related to 
a sales and use tax rate increase on the sale of diesel fuel found in sections 6051.8, 6201.8, and 6357.3 of the 
Revenue and Taxation Code (RTC), including prescribing an exemption certificate? 

In addition, should Regulation 1533.2, Diesel Fuel Used in Farming Activities or Food Processing, be 
amended at the same time as Regulation 1598 to reflect that the tax rate increase provided in RTC sections 
6051.8 and 620l.8 does not apply to diesel fuel used in farming activities or food processing? 

II. Alternative 1 - Staff Recommendation 
Staff recommends the Board approve and authorize publication of proposed revisions to Regulation 1598, 
Motor Vehicle and Aircraft Fuels. Staff recommends adding subdivision (e) to reflect the additional 1.75 
percent tax increase on the sales of diesel fuel and the exemption provided for diesel fuel purchased for use or 
used in a manner exempt under the Diesel Fuel Tax Law, or subject to the payment requirement specified in 
RTC section 60502.2. Staff's proposed amendments are attached as Exhibit 2. 

Staff also recommends the Board approve and authorize publication of proposed revisions to Regulation 
1533.2, Diesel Fuel Used in Farming Activities or Food Processing. Staff recommends amending subdivision 
(a) to show that the partial exemption from sales or use tax includes the additional 1.75 percent tax on sales or 
purchases ofdiesel fueL Staff's proposed amendments are attached as Exhibit 3. 

III. Other Alternative(s) Considered 

Do not amend Regulation 1598 or 1533.2. 

Page 1 of6 
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IV. Background 
Assembly Bill (AB) X8 6 (stats. 2010, Ch. 11) created a "fuel tax swap," which lowered the sales tax rate and 
simultaneously raised the excise tax rate on sales of motor vehicle fuel (MVF) operative July 1, 2010. These 
provisions were recently incorporated in Regulation 1598. In addition, the legislation added RTC sections 
6051.8 and 6201.8 to impose an additional 1.75 percent tax rate on the sales and use ofdiesel fuel and amended 
RTC section 60050 to lower the diesel fuel tax rate beginning July 1,2011. The additional tax rate is specific 
to sales and use of diesel fuel and is in addition to the sales taxes imposed under RTC sections 6051, 6051.2, 
6051.3, and 6051.5, and the use tax imposed under RTC sections 6201, 6201.2, 6201.3, and 6201.5. The 
legislation requires the Board ofEqualization to annually adjust the MVF (gasoline) and diesel excise tax rates 
so that the amount of revenue generated is equal to what would have been generated had the sales and use tax 
rates remained unchanged. 

The companion Senate Bill (SB) 70 (stats. 2010, Ch. 9) excluded aviation gasoline from the increase in the 
MVF excise taxes. It also added RTC section 6357.3 to provide an exemption from the 1.75 percent increase 
in the sales and use tax rate when the diesel fuel is purchased for use or used in a manner that is exempt under 
the Diesel Fuel Tax Law and not subject to the backup tax imposed by section 60058 or the payment 
requirement imposed by section 60108 of the Diesel Fuel Tax Law. Additionally, section 6357.3 provides an 
exemption from the 1.75 percent increase in the sales and use tax rate when the diesel fuel is subject to the 
payment requirement for qualifYing exempt bus operators specified in RTC section 60502.2. No exemption 
shall be allowed unless the purchaser furnishes the seller with an exemption certificate, completed in 
accordance with instructions or regulations as the Board may prescribe. 

Recent Developments 

On November 2, 2010, California voters passed Propositions 22 and 26. Briefly, Proposition 22 prohibits the 
State from borrowing or taking funds used for transportation, redevelopment, or local government projects and 
services. It does not appear that Proposition 22 impacts the BOE's administration of the taxes and fees as 
enacted in (AB) X8 6. 

Proposition 26 requires that certain state and local fees be approved by two-thirds vote. Proposition 26 voids 
any conflicting law adopted between January 1,2010, and November 3,2010, twelve months after the date the 
proposition was approved, unless reenacted by a two-thirds vote of each house of the Legislature. The 
provisions of (AB) X8 6 are likely impacted by Proposition 26; however, the long term impact is not clear at 
this time. Staff is moving forward with the proposed revisions to the regulations because they are consistent 
with the current law. 

Staff held meetings with interested parties on November 3, 2010 and December 28, 2010, to discuss the 
proposed revisions to Regulations 1598 and 1533.2. No written cornments were received to date. The 
Business Taxes Committee is scheduled to discuss this matter on February 23,2011. 

v. Discussion 
Regulation 1598 - Exhibit 2. 

Subdivision (e). Add subdivision (e), Additional Tax on Sales ofDiesel Fuel, to reflect the additional 1.75 
percent tax rate increase on the sales ofdiesel fuel and the exemption provided for diesel fuel purchased for use 
or used in a manner exempt under the Diesel Fuel Tax Law. 

Page 2 of6 
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The exemption also applies to the use ofdiesel fuel that is subject to the payment requirement specified in RTC 
section 60502.2. 

To claim the exemption from the additional sales tax, the purchaser must furnish the seller with an exemption 
certificate and certify in writing that the fuel will be used in a manner exempt from the tax. If, after issuing an 
exemption certificate, the purchaser uses the fuel in a manner that is not exempt from the tax, the purchaser is 
liable for the additional tax. Subdivision (e) includes a sample exemption certificate. To be valid, the 
exemption certificate must be taken by the seller timely and in good faith. The certificate requires the name, 
address, phone number, and signature of the purchaser, in addition to any applicable BOE-issued license, 
certificate or permit number for purchasers exempt from the excise tax under the Diesel Fuel Tax Law, and for 
exempt bus operators subject to the payment requirement specified in RTC section 60502.2. The certificate 
also requires the purchaser to state the reason why its purchase or use of the diesel fuel is exempt from the 
additional tax. 

Reference section. Remove RTC section 6385, since Regulation 1598 does not include any exemptions 
provided by this statute. 

Regulation 1533.2 Exhibit 3. 

Regulation 1533.2 explains the application ofRTC section 6357.1, which provides a partial exemption from 
the state portion of the sales and use tax rate for sales of diesel fuel used in farming or food processing. The 
proposed revisions would incorporate the exemption from the additional 1.75 percent tax rate increase on the 
sales of diesel used in farming activities or food processing. In other words, the sales and use tax rate that 
applies to sales ofdiesel fuel used in farming activities or food processing will not change on July 1, 2011, as a 
result of the new 1.75 percent tax rate increase on the sales ofdieseL 

VI. Alternative 1 - Staff Recommendation 
Staff recommends the Board approve and authorize publication ofproposed revisions to Regulation 1598, 
Motor Vehicle and Aircraft Fuels, and Regulation 1533.2, Diesel Fuel Used in Farming Activities or 
Food Processing, as proposed in Exhibits 2 and 3. 

A. 	 Description of Alternative 1 
Proposed revisions to Regulation 1598 include: 

• 	 A provision for imposition of the additional tax due on sales ofdiesel fuel, operative July 1, 2011, 

• 	 An exemption from the additional tax for sales exempt from the diesel fuel tax and not subject to the 
diesel fuel back up tax or the payment requirement under RTC section 60108, 

• 	 An exemption from the additional tax for purchases used in an exempt bus operation, 

• 	 An explanation ofthe responsibilities ofthe seller who claims a sale is exempt from the additional tax, 

• 	 An explanation of the responsibilities ofthe buyer who issues an exemption certificate, 

• 	 A sample exemption certificate which the seller may obtain timely and in good faith from the 
purchaser to relieve the seller from the requirement to collect the additional tax, 
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• 	 A renumbering of the subsequent subdivisions, and 

• An update of the references section. 

The proposed revision to Regulation 1533.2 includes: 

• 	 An amendment to subdivision (a) to indicate that the additional 1.75 percent tax imposed on sales or 
purchases ofdiesel fuel is included in the partial exemption from tax, and 

• 	 A clarification that the taxes imposed by RTC sections 6051.7 and 6201.7 cease to be operative by their 
own terms on July 1,2011. 

B. 	 Pros of Alternative 1 

• 	 Reflects the proper tax rates in the regulation, 

• 	 Reflects the exemptions from the tax rate increase provided in the statute, and 

• 	 Provides an exemption certificate that sellers and purchasers may use to support the exemption from 
the additional tax. 

C. Cons of Alternative 1 

As discussed earlier, the proposed revisions are potentially impacted by Propositions 22 and 26. The 
regulations may require further amendment depending on the actual effect of these propositions. 

D. 	Statutory or Regulatory Change for Alternative 1 

None. 

E. 	 Operational Impact of Alternative 1 

Staff will notifY taxpayers ofthe revised regulations through outreach efforts. 

F. 	 Administrative Impact of Alternative 1 

1. 	 Cost Impact 

The workload associated with publishing the regulation and outreach efforts are considered 
routine. Any corresponding cost would be absorbed within the Board's existing budget. 

2. 	 Revenue Impact 


None. See Exhibit 1. 


G. Taxpayer/Customer Impact of Alternative 1 

Staff believes the proposed revisions to the regulations are necessary to keep the taxpayer infonned of 
current law and provide the taxpayer with a certificate for claiming the exemption. 
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H. Critical Time Frames of Alternative 1 

Implementation will begin 30 days following approval of the regulation by the State Office of 
Administrative Law. 

VII. Alternative 2 

A. 	 Description of Alternative 2 


Do not revise Regulation 1598 or 1533.2. 


B. 	 Pros of Alternative 2 

The regulations will only be revised once, at the time it becomes clear whether or not the statutes will 
be reenacted. 

C. Cons of Alternative 2 

Taxpayers will not be aware of the additional tax imposed on the sales of diesel fuel or whether the 
additional tax is included in the partial exemption provided by Regulation 1533.2. In addition, sellers 
and purchasers will not have a sample exemption certificate for use in support of sales of diesel fuel 
exempt from the additional tax. 

D. Statutory or Regulatory Change for Alternative 2 


None. 


E. 	Operational Impact of Alternative 2 

If the regulations are not amended, the regulations will not reflect the proper tax rates or exemptions. 

F. 	 Administrative Impact of Alternative 2 

1. 	 Cost Impact 


None 


2. 	 Revenue Impact 


None. See Exhibit 1. 


G. Taxpayer/Customer Impact of Alternative 2 

If the regulations are not amended, taxpayers may not be aware of the statutory change because the 
regulation will not reflect the proper tax rates or exemptions. In addition, the taxpayer will not have a 
sample exemption certificate specific to the exemption. 

H. Critical Time Frames of Alternative 2 


None. 


PreparerlReviewer Information 
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'REVENUE ESTIMATE STATE OF CALIFORNIA 

BOARD OF EQUALIZATION 

~ BOARD OF EQUALIZATION 

)IIIIiII REVENUE ESTIMATE 

Proposed Revisions to Regulation 1598, Motor Vehicle and Aircraft 
Fuels and Regulation 1533.2, Diesel Fuel Used in Farming Activities 

or Food Processing 

Alternative 1 - Staff Recommendation 

Staff recommends the Board approve and authorize publication of proposed revisions to 
Regulation 1598, Motor Vehicle and Aircraft Fuels. Staff recommends adding subdivision (e) 
to reflect the additional 1.75 percent tax increase on the sales of diesel fuel and the exemption 
provided for diesel fuel purchased for use or used in a manner exempt under the Diesel Fuel 
Tax Law, or subject to the payment requirement specified in RTC section 60502.2. 

Staff also recommends the Board approve and authorize publication of proposed revisions to 
Regulation 1533.2, Diesel Fuel Used in Fanning Activities or Food Processing. Staff 
recommends amending subdivision (a) to show that the partial exemption from sales or use tax 
includes the additional 1.75 percent tax on sales or purchases ofdiesel fuel. 

Alternative 2 - Other Alternative Considered 

Do not amend Regulations 1598 or 1533.2. 

Background, Methodology, and Assumptions 

Alternative 1 - Staff Recommendation 

There is nothing in the proposed revisions to Regulation 1598, Motor Vehicle and 
Aircraft Fuels and Regulation 1533.2, Diesel Fuel Used in Farming Activities or Food 
Processing, which would impact revenue. Both of these proposed revisions will provide 
for the full implementation of Assembly Bill (AB) X8 6 (stats. 2010, Ch. 11), the "fuel 
tax swap," and its companion statute Senate Bill (SB) 70 (stats. 2010, Ch. 9) which 
excluded aviation gasoline from the increase in the MVF taxes and added RTC section 
6357.3 to provide an exemption from the 1.75 percent increase in the sales and use tax 
rate when the diesel fuel is purchased for use or used in a manner that is exempt under 
the Diesel Fuel Tax Law. Additionally, section 6357.3 provides an exemption from the 
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Revenue Estimate 

1.75 percent increase in the sales and use tax rate when the diesel fuel is subject to the 
payment requirement for qualifying exempt bus operators specified in RTC section 
60502.2. Since these two proposed revisions provide for the full implementation of 
current law, and nothing else, there is nothing in the staff recommendation that would 
have an impact on revenue. 

Alternative 2 - Other Alternative - do not revise Regulation 1598 or 1533.2 

There is nothing in the alternative 2 that would impact sales and use tax revenue. 

Revenue Summary 

Alternative 1 -staff recommendation does not have a revenue impact. 

Alternative 2 - alternative 2 does not have a revenue impact. 

Preparation 

Mr. Bill Benson, Jr., Research and Statistics Section, Legislative and Research Division, 
prepared this revenue estimate. Mr. Robert Ingenito, Chief, Research and Statistics 
Section, Legislative and Research Division and Ms. Susanne Buehler, Acting Tax Policy 
Manager, Sales and Use Tax Department, reviewed this revenue estimate. For additional 
information, please contact Mr. Benson at 916-445-0840. 

Current as of February 1,2011. 
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Regulation 1598. Motor Vehicle and Aircraft Fuels. 

Reference: 	 Sections 6011,6012, 6051.8, 6201.8, 6245.5, 6357, 6357.3 6357.5, 6357.7, ~ 
and 6423, Revenue and Taxation Code. 

(a) IN GENERAL. Sales tax or use tax applies to the sale or use of fuel for propelling motor vehicles 
or aircraft or for other purposes, except as stated below. 

(b) EXCEP1·,ONS. 

(1) Neither the sales tax nor the use tax applies to the sale or use of motor vehicle fuel used in 
propelling aircraft, the distribution of which in this state is subject to the tax imposed by Part 2 
(commencing with Section 7301) of Division 2 of the Revenue and Taxation Code. This type of fuel 
includes gasoline and similar fuels but does not include aircraft jet fuel. (See subdivision (~D for 
requirements for supporting aircraft fuel exemptions.) 

(2) Neither the sales tax nor the use tax applies to the sale or use of aircraft fuel sold to an air 
common carrier for immediate consumption or shipment in its business as an air common carrier on a 
flight whose final destination is a foreign destination (see Regulation 1621, Sales to Common 
Carriers). 

(c) MEASURE OF TAX. 

(1) The measure of tax includes: 

(A) The tax imposed by the United States upon importers or producers of gasoline, diesel, and jet 
fuel, except as provided in (c)(2)(D) and (c)(2)(E), 

(8) The tax imposed upon distributors of gasoline and similar fuels by the State of California 
pursuant to Part 2 of Division 2 of the Revenue and Taxation Code, and which has not been refunded, 
and 

(C) The tax imposed by the State of California on aircraft jet fuel pursuant to Chapter 2.5 of Part 2 
of Division 2 of the Revenue and Taxation Code. 

(2) The measure of tax does not include: 

(A) The use fuel tax, including the annual flat rate fuel tax, imposed by the State of California 
pursuant to Part 3 of Division 2 of the Revenue and Taxation Code on the following fuels: 

1. Compressed natural gas. 

2. Liquid natural gas. 

3. Liquefied petroleum gas. 

4. Ethanol or methanol containing not more than 15 percent gasoline or diesel fuel. 

5. All other fuels not taxed under Parts 2 or 31 of Division 2 of the Revenue and Taxation Code. 

(8) The diesel fuel tax, imposed by the State of California pursuant to Part 31 of Division 2 of the 
Revenue and Taxation Code. 

(C) The federal retailer's excise taxes on: 

1. Gasoline used as a fuel in noncommercial aircraft. 

2. Jet fuel used as a fuel in noncommercial aircraft. 

3. Diesel fuel. 
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4. Special motor fuels. 

(D) Prior to July 1, 1995, the federal excise tax imposed pursuant to Section 4091 of the Internal 
Revenue Code with respect to diesel fuel and jet fuel for which the purchaser certifies that he or she is 
entitled to either a direct refund or credit against his or her income tax for the federal excise tax paid. 
(See subdivision (i) for requirements for supporting claimed exclusions.) 

(E) Beginning July 1,1995, the federal excise tax imposed pursuant to Sections 4081 or_4091 of 
the Internal Revenue Code with respect to gasoline, diesel, and jet fuels for which the purchaser 
certifies that he or she is entitled to either a direct refund or credit against his or her income tax for the 
federal excise tax paid. (See subdivision (+i) for requirements for supporting claimed exclusions.) 

(F) Beginning January 1, 2001, the federal excise tax imposed pursuant to Section 4081 or 4091 of 
the Internal Revenue Code with respect to gasoline, diesel, and jet fuels for which the purchaser 
provides a valid certificate pursuant to subdivision Gh). 

(d) PARTIAL EXEMPTION FOR MOTOR VEHICLE FUEL. Operative July 1, 2010, section 6357.7 of 
the Revenue and Taxation Code provides a partial exemption from sales and use tax for the sale of, 
and the storage, use, or other consumption in this state of motor vehicle fuel. "Motor vehicle fuel" 
means gasoline and aviation gasoline and does not include jet fuel, diesel fuel, kerosene, liquefied 
petroleum gas, natural gas in liquid or gaseous form, alcohol, or racing fuel, as defined in the Motor 
Vehicle Fuel Tax Law. 

The partial exemption applies to the taxes imposed by sections 6051, 6051.3, 6051.7, 6201, 6201.3, 
and 6201.7 of the Revenue and Taxation Code (cumulative statewide 6% sales and use tax rate), but 
does not apply to the taxes imposed or administered pursuant to sections 6051.2, 6051.5, 6201.2, or 
6201.5 of the Revenue and Taxation Code, the Bradley-Burns Uniform Local Sales and Use Tax Law, 
the Transactions and Use Tax Law, or section 35 of article XIII of the California Constitution. 

(e) ADDI1"IONAL TAX ON SALES OF DIESEL FUEL. 

(1) Operative July 1. 2011. an additional 1.75 percent state sales and use tax is imposed on sales of 
"diesel fuel" as defined in section 60022 of the Revenue and Taxation Code. As defined in this 
section, diesel fuel does not include gasoline, kerosene, liquefied petroleum gas, natural gas in liquid 
or gaseous form, or alcohol. 

(2)(A) An exemption from the additional 1.75 percent tax is provided for diesel fuel purchased for 
use or used in a manner that is exempt from the taxes imposed pursuant to Part 31 (commencing with 
section 60001) of Division 2 of the Revenue and Taxation Code and not subject to the back up tax 
imposed by section 60058 or the payment reguirement specified in section 60108 of the Revenue and 
Taxation Code. 

(B) Exempt bus operators. An exemption from the additional 1.75 percent tax is provided for diesel 
fuel subject to the payment requirement specified in section 60502.2 of the Revenue and Taxation 
Code. 

(C) Sellers of diesel fuel for which the purchaser claims exemption from the measure of tax under 
this subdivision shall secure from the purchaser and retain a certificate in substantially the form 
prescribed below. The certificate shall relieve the seller from liability for any tax due only if it is timely 
taken in good faith. A certificate will be considered timely if it is taken at any time before the seller bills 
the purchaser for the property, or any time within the seller's normal billing and payment cycle, or any 
time at or prior to delivery of property to the purchaser. The certificate will be valid until revoked in 
writing by the purchaser. 
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Certificate for Exemption from the 1.75 Percent Sales and Use Tax Imposed Under 

Sections 6051.8 and 6201.8 


This certificate may be issued by a purchaser whose fuel purchase is exempt from the diesel fuel 
taxes imposed under section 60050 and not subject to the backup tax imposed under section 60058 or 
the payment requirement specified in section 60108 of the Revenue and Taxation Code. 

This certificate may be issued by a purchaser whose fuel purchase is subject to the payment 
requirement specified in section 60502.2 of the Revenue and Taxation Code. 

This certificate entitles the seller to exclude the sale amount from the measure of sales subject to the 
additional tax. 

I HEREBY CERTIFY: That the purchase of diesel from ___________ 

o is exempt from diesel fuel taxes (e.g .. exempt train operators or exempt off-highway use.) 

The purchase is not subject to the additional 1.75 percent tax imposed by Revenue and 
Taxation Code sections 6051.8 and 6201.8 because it is exempt from the diesel fuel 
taxes imposed under Revenue and Taxation Code section 60050 and not subject to the 
backup tax imposed by section 60058 or the payment requirement specified in section 
60108 for the following reason: 

o is purchased by an exempt bus operator 

The purchase is not subject to the additional 1.75 percent tax imposed by Revenue and 
Taxation Code section 6051.8 and 6201.8 because it is subject to the payment 
requirement specified in Revenue and Taxation Code section 60502.2. 

In the event the fuel is not used in a manner which entitles me to an exemption from the 
diesel fuel taxes, it is understood that I am required by the Sales and Use Tax Law to 
report and pay the additional 1.75 percent tax. This certificate is valid until revoked in 
writing by the purchaser. 

Purchaser: 
(Company Name) 

Phone Number: 

Date: _____________Signature: ___----------...,---­
(Signature of Authorized Agent) 

Title: 
(Owner, Partner, Purchasing Agent. etc.) 

License/permit # (if any): 
(Exempt bus operator, train operator, fuel registration) 
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(eD SALES OF MOTOR VEHICLE FUEL ON SALES TAX-INCLUDED BASIS. Sales tax 
reimbursement will be deemed included in the total price per gallon of gasoline dispensed through an 
apparatus on which there is a price per gallon display including all taxes as required by Business and 
Professions Code Section 13470. Sales tax reimbursement will be deemed included in the total price 
per gallon of other motor vehicle fuel if the retailer posts on the premises a notice reading substantially 
as follows: 

"The price per gallon of all motor vehicle fuel includes reimbursement for applicable sales taxes 
computed to the nearest mill." 

Following are examples of prices computed on a tax-included basis: 

(A) Sales price per gallon of gasoline net of all taxes................ 	 $2.435 

Federal excise tax *.................................................. .184 

State excise tax*.......... ............. .......... .......... ..... ...... .353 

Total $2.972 

* Sales tax reimbursement computed at 21/4%* of $2.972... .067 

Total tax-included price per gallon......................... ... ....$3.039 

(B) 	 Sales price per gallon of diesel fuel net of all taxes ............. $2.355 

Federal excise tax*..... .......... ....... ...................... ...... .244 

Total $2.599 

* Sales tax reimbursement computed at 9%* of $2.599.. .234 

State excise tax *...................................... ............... .136 

Total tax-included price per gallon ................................ $2.969 

* The rates used are for purposes of this example only. The rates in effect at the time of 
the sale and at the place where the business is located must be used in computing the 
tax-included selling price of fuel. 

(fg) APPLICATION OF SALES OR USE TAX TO FUEL FURNISHED WITH LEASED VEHICLES 
OR AIRCRAFT. The lessor is the retailer of fuel furnished to a lessee of a vehicle or an aircraft if the 
sales price of the fuel is separately stated from the rental charge for the vehicle or aircraft. The lessor 
is also the retailer of fuel furnished to a lessee under a lease which is a "sale" or "purchase" (see 
Regulations 1660 and 1661) and under which the rental charge includes fuel for the operation of the 
vehicle or aircraft (such arrangements are sometimes called "wet rentals"). The lessor may purchase 
such fuel for resale. 

The lessor is the consumer of fuel furnished to a lessee of a vehicle or an aircraft under a lease which 
is not a "sale" or "purchase" (see Regulations 1660 and 1661) and under which the rental charge 
includes fuel for the operation of the vehicle or aircraft. If a lessor of mobile transportation equipment 
elects under Regulation 1661 to report and pay use tax measured by the "fair rental value" of the 
mobile transportation equipment leased, the "fair rental value" does not include the sale price to the 
lessor of fuel which is furnished under the lease to the lessee. 
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(gh) REFUNDS OF EXCISE TAX 

(1) FEDERAL EXCISE TAXES. 

The refund of the federal excise tax on gasoline, diesel, or jet fuel (either by direct refund or as a 
credit against income tax) is an adjustment to the sales price of the gasoline, diesel, or jet fuel. 
Accordingly, the retailer who paid the sales tax or the purchaser who paid use tax measured by the 
sales price of the gasoline, diesel, or jet fuel which included that federal excise tax may file with the 
Board a claim for refund of tax measured by the amount of the federal excise tax so refunded or 
credited. The claim must be supported by proof of the exempt use of the gasoline, diesel, or jet fuel 
and of the refund or credit of the federal excise tax to the purchaser. 

(2) SALES OR USE TAX REFUNDS. If the sales or use tax refund is made to a person other than 
the consumer, the person receiving the refund must pay it to the consumer. 

(ltD SUPPORTING DATA FOR AIRCRAFT FUEL EXEMPTIONS. Sellers of motor vehicle fuel 
which, at the time of sale, is exempt from sales and use tax under subdivision (b)(1), shall secure and 
retain documentary evidence to support their exempt sales. 

(1) The exemption with respect to motor vehicle fuel sold and delivered directly into the fuel supply 
tank of aircraft may be supported either by a properly completed sales invoice or an aircraft fuel 
exemption certificate in the form prescribed in subdivision (ltD(2). If a sales invoice is used, it must 
show the purchaser's name and address, the aircraft identification number, the number of gallons sold, 
the price per gallon, the amount of sale, the date of sale, and the name and address of the seller. 

(2) The exemption with respect to retail sales of motor vehicle fuel delivered into the purchaser's 
storage facilities or receptacles other than the fuel tanks of aircraft, for use in propelling aircraft shall 
be supported by an aircraft fuel exemption certificate and an invoice. An exemption certificate in 
substantially the following form and signed by the purchaser shall be retained by the seller as 
evidence to support such exempt sales. The exemption certificate will be valid until revoked in writing 
by the purchaser. 

Exemption Certificate for Motor Vehicle Fuel for Propelling Aircraft 

This certificate may be issued by a purchaser for purchases of motor vehicle fuel (other than aircraft 
jet fuel) for use in propelling aircraft. 

I HEREBY CERTIFY: That I am the owner or operator of the aircraft identified below; that 
the motor vehicle fuel which I shall purchase 
from----------------------------------------------------­
will be used in propelling aircraft; and that the distribution of this fuel is subject to the tax 
imposed by the Motor Vehicle Fuel License Tax Law (Revenue and Taxation Code 
section 7301 et seq.) and not subject to refund. 

In the event that any of this motor vehicle fuel is used for purposes other than propelling 
aircraft, it is understood that I am required by the Sales and Use Tax Law to report and 
pay tax measured by the purchase price of such fuel. This certificate is valid until 
revoked in writing by the purchaser. 

Purchaser: 

(Company Name) 


Address:_______________________________________________ 

Phone 

Signature: Date:______________ 
(Signature Authorized Agent) 
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Title:__________--:-c:--_--::-__--::-___-----,___----:-__ 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if 

Identification Numbers of Aircraft Owned or Operated 

(ij) CERTIFICATE FOR EXCLUSION OF FEDERAL EXCISE TAXES FROM MEASURE OF TAX. 
Sellers of gasoline, diesel .. or jet fuel for which the purchaser claims exclusion from the measure of tax 
under subdivision (cX2)(D) or (c)(2)(E) shall secure from the purchaser and retain a certificate in 
substantially the form prescribed in subdivision (i1)(1). 

(1) The certificate prescribed below shall relieve the seller from liability for any tax due only jf it 
is timely taken in good faith. A certificate will be considered timely jf it is taken at any time before 
the seller bills the purchaser for the property, or any time within the seller's normal billing and 
payment cycle, or any time at or prior to delivery of property to the purchaser. The certificate will 
be valid until revoked in writing by the purchaser. 

Certificate for the Exclusion of Sales and Use Tax on Federal Excise Taxes 

This certificate may be issued by a purchaser whose entire fuel purchase is entitled to a direct refund 
or credit for the federal excise taxes for income tax purposes. This certificate entitles the seller to 
exclude the amount of federal excise taxes imposed on fuel purchases from the measure of sales and 
use tax. 

I HEREBY CERTIFY: That I am entitled to either a direct refund or credit against my 
income tax for the federal excise tax paid pursuant to Internal Revenue Code Section 
4081 or 4091 for the gasoline/diesel/jet fuel I shall purchase from 

In the event the fuel is not used in a manner which entitles me to a direct refund or credit 
against my income tax or if I do not receive such refund or credit, it is understood I am 
required by the Sales and Use Tax Law to report and pay tax measured by the amount of 
federal excise tax paid to the extent the seller has not remitted sales or use tax measured 
by that amount. This certificate is valid until revoked in writing by the purchaser. 

Purchaser:.__________--:-=--____----:-_______ 

(Company Name) 

Address:_________________________ 

Phone 

Signature: Date: 
(Signature of Authorized Agent) 

Title:._______________-----------­
(Owner, Partner, PurchaSing Agent, etc.) 

Seller's Permit No. (if any): __________________ 
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(2) Any person, including any officer or employee of a corporation who gives the certificate described 
in subdivision (+i)(1) and who knows at the time of purchase that he or she is not entitled to either a 
direct refund or credit against his or her income tax is liable to the state for the amount of sales or use 
tax that would be due had he or she not given the certificate. In addition to the tax, interest, and other 
penalties, the person is liable for a penalty of 10 percent of the tax or five hundred dollars ($500), 
whichever is greater, for purchases made for personal gain or to evade payment of taxes. 

(j~) ALTERNATE CERTIFICATE FOR EXCLUSION OF FEDERAL EXCISE TAXES FROM 
MEASURE OF TAX. On and after January 1,2001, a purchaser of gasoline, diesel, or jet fuel who is 
qualified under subdivision U.!s)(1) may issue a certificate in substantially the form set forth in 
subdivision U.!s)(3) to the seller of that fuel. A seller who takes and retains such certificate shall be 
relieved of liability for tax due measured by the federal excise taxes imposed pursuant to Section 4081 
or 4091 of the Internal Revenue Code on the fuel sold under the certificate, provided the certificate is 
timely taken in good faith. A certificate will be considered timely if it is taken at any time before the 
seller bills the purchaser for the property, or any time within the seller's normal billing and payment 
cycle, or any time at or prior to delivery of property to the purchaser. The certificate will be valid until 
revoked in writing by the purchaser. 

(1) A purchaser is qualified and may issue a certificate under subdivision G.!s) if satisfying all the 
following requirements: 

(A) The purchaser was entitled to either a direct refund or credit against his or her income tax for 
the federal excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code for 
more than 50 percent of all the purchaser's purchases of gasoline, diesel, and jet fuel during the prior 
calendar year on an aggregate basis. A purchaser who was entitled to a direct refund or credit against 
his or her income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of the 
Internal Revenue Code for more than 50 percent of that purchaser's purchases of one type of fuel, 
e.g., diesel, but not more than 50 percent of all that purchaser's purchases of gasoline, diesel, and jet 
fuel on an aggregate basis is not a qualified purchaser, and may not issue a certificate under this 
subdivision, for any of that purchaser's purchases of fuel. 

(8) The purchaser's business remains substantially the same as during the prior calendar year 
whereby the purchaser reasonably expects to be entitled to either a direct refund or credit against his 
or her income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of the Internal 
Revenue Code for more than 50 percent of the purchaser's purchases of gasoline, diesel, and jet fuel 
on an aggregate basis. 

(C) The purchaser holds a valid California seller's permit. 

(2) With respect to any fuel purchased under the certificate which is used in a manner whereby the 
purchaser is not entitled to a direct refund or credit against his or her income tax of the federal excise 
tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code, the purchaser is liable 
for use tax on the amount of that federal excise tax. The purchaser must report and pay such use tax 
with the purchaser's return for the period in which the fuel was used. A certificate may not be issued 
under this subdivision when the purchaser knows that all of the fuel that would be purchased under 
the certificate will be used in a manner whereby the purchaser is not entitled to a direct refund or credit 
against his or her income tax of the federal excise tax imposed pursuant to Section 4081 or 4091 of 
the Internal Revenue Code. 
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(3) A certificate issued under this subdivision shall be in substantially the following form: 

Revenue and Taxation Code Section 6245.5 Certificate for the Exclusion of Sales 
and Use Tax on Federal Excise Taxes 

This certificate may be issued for purchases of gasoline, diesel, or jet fuel by a purchaser who meets 
all the required conditions. This certificate entitles the seller to exclude the amount of federal excise 
taxes imposed on such fuel purchases from the measure of sales and use tax. 

I HEREBY CERTIFY that I satisfy all of the following conditions: 

1. I was entitled to either a direct refund or credit against my income tax for the federal 
excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code for 
more than 50 percent of my purchases of gasoline, diesel, and jet fuel on an aggregate 
basis during the prior calendar year. 

2. My business remains substantially the same as during the prior calendar year such 
that I reasonably expect to be entitled to either a direct refund or credit against my 
income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of the 
Internal Revenue Code for more than 50 percent of my purchases of gasoline, diesel, or 
jet fuel on an aggregate basis. 

3. I hold a valid California seller's permit, the number for which is set forth below. 

With respect to any fuel that is not used in a manner which entitles me to a direct refund 
or credit against my income tax of the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code, or if I do not receive such refund or credit, I 
will report and pay tax, measured by the amount of the federal excise tax that had been 
paid in connection with that fuel, with my return for the period in which the fuel is used. 
This certificate is valid until revoked in writing by the purchaser. 

Purchaser: 

(Company Name) 


Date:___________Signature: ____	=-:-__~---:-:~:___:___:_::__­
(Signature of Authorized Agent) 

Phone 

Title:_______--:-:::__-=-__-=-___-=-________ 
(Owner, Partner, Purchasing Agent, etc.) 

Seller'S Permit 
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Regulation 1533.2. DIESEL FUEL USED IN FARMING ACTIVITIES OR FOOD PROCESSING. 

Reference: Section 6357.1, Revenue and Taxation Code 

(a) GENERAL. Commencing on and after September 1, 2001, Section 6357.1 of the Revenue and Taxation Code 
partially exempts from sales and use tax the sale of, and the storage, use, or other consumption in this state, of diesel 
fuel used in farming activities or food processing. The terms "farming activities" and "food processing" are defined 
below. 

For the period commencing on September 1, 2001, and ending on December 31, 2001, the partial exemption applies 
to the taxes imposed by Sections 6051 and 6201 of the Revenue and Taxation Code (4.75%), but does not apply to 
the taxes imposed pursuant to Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Bums 
Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 of article XIII of the 
California Constitution. 

For the period commencing on January 1, 2002, and ending on June 30, 2004, the partial exemption applies to the 
taxes imposed by Sections 6051, 6051.3, 6201, and 6201.3 of the Revenue and Taxation Code (5%), but does not 
apply to the taxes imposed pursuant to Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley­
Burns Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 of article XIII of the 
California Constitution. 

For the period commencing on July 1, 2004, and ending on March 31, 2009, the partial exemption applies to the 
taxes imposed by Sections 6051, 6051.3, 6051.5, 6201, 6201.3, and 6201.5 of the Revenue and Taxation Code 
(5.25%), but does not apply to the taxes imposed or administered pursuant to Sections 6051.2 and 6201.2 of the 
Revenue and Taxation Code, the Bradley-Burns Uniform Local Sales and Use Tax Law, the Transactions and Use 
Tax Law, or Section 35 of article XIII ofthe California Constitution. 

For the period commencing on April 1, 2009, and ending on June 30, 2011ana enaing ....,hen sestiens 6051.7 ana 
6201.7 of tho Revenue and Ta*ation Code oease to Be opeFative, the partial exemption applies to the taxes imposed 
by sections 6051, 6051.3, 6051.5, 6051.7, 6201, 6201.3, 6201.5, and 6201.7 of the Revenue and Taxation Code 
(6.25%), but does not apply to the taxes imposed or administered pursuant to sections 6051.2 and 6201.2 of the 
Revenue and Taxation Code, the Bradley-Burns Uniform Local Sales and Use Tax Law, the Transactions and Use 
Tax Law, or section 35 of article XIII of the California Constitution. 

For the period commencing on July 1, 2011, the partial exemption applies to the taxes imposed by sections 6051, 
6051.3, 6051.5, 6051.8, 6201, 6201.3, 6201.5, and 6201.8 of the Revenue and Taxation Code (7.00%), but does not 
apply to the taxes imposed or administered pursuant to sections 6051.2 and 6201.2 of the Revenue and Taxation 
Code, the Bradley-Burns Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or section 35 of 
article XIII of the California Constitution. 

(b) DEFINITIONS. For purposes of this regulation: 

(1) "Farming activities· mean a trade or business involving the cultivation of land or the raising or harvesting of 
any agricultural or horticultural commodity that may be legally sold to or offered for sale to others. These include the 
trade or business of operating a nursery or sod farm; the raising or harvesting of trees bearing fruit or nuts, or of other 
crops (e.g., grains, vegetables, or cotton); the raising of ornamental trees (other than evergreen trees that are more 
than six years old at the time they are severed from their roots); and the raising, shearing, feeding, caring for, training, 
and management of animals. The raising of animals includes the delivery of feed to the animal feeding operation, 
whether by the owner or the supplier of the feed. Operating a garden plot, orchard, or farm for the purpose of 
growing plants or animals for a person's own use shall not be considered a farming activity. Harvesting involves the 
gathering of any agricultural or horticultural commodity and includes activities such as crop drying, cotton ginning, 
and fruit ripening. Harvesting an agricultural commodity also includes the washing of the agricultural commodity, the 
inspection and grading of the agricultural commodity or livestOCk, and the packaging of the agricultural commodity for 
shipment as well as those activities delineated in Codes 0723 and 0724 of the Standard Industrial Classification 
Manual published by the United States Office of Management and Budget, 1987 edition (hereafter SIC Manual). For 
purposes of this regulation, merely buying and reselling plants or animals grown or raised entirely by another is not 
raiSing an agricultural or horticultural commodity. A person is engaged in raising a plant or animal, rather than the 
mere selling of a plant or animal, if the plant or animal is held for further cultivation and development prior to sale. In 
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determining whether a plant or animal is held for further cultivation and development prior to sale, consideration will 
be given to all of the facts and circumstances, including: the value added by a person to the plant or animal through 
agricultural or horticultural processes; the length of time between the person's acquisition of the plant or animal and 
the time that the person makes the plant or animal available for sale; and in the case of a plant, whether the plant is 
kept in the container in which purchased, replanted in the ground, or replanted in a series of larger containers as it is 
grown to a larger size. 

Farming activities also include the transportation and delivery of the agricultural or horticultural commodity, as 
described herein, from the trade or business that cultivated, raised or harvested the commodity to the marketplace, 
as described in subdivision (b)(S), and any empty haul related to the transportation of that agricultural or horticultural 
commodity. 

Farming activities do not include food processing or transportation and delivery of processed food products to the 
marketplace. 

Example A: A commercial hauler travels from its company yard to Grower A's field to pick up a load of tomatoes. The 
tomatoes are hauled to a processing plant. The hauler returns to the field with empty trailers. The sale of diesel fuel 
to the commercial hauler for use in this activity is partially exempt from tax. 

Example B: A commercial hauler travels from its company yard to Grower A's field to pick up a load of fresh bell 
peppers. The bell peppers are sold to a grocery store and are delivered to the grocery store's distribution center. At 
the distribution center, the hauler picks up a load of pallets to deliver to another customer. The sale of diesel fuel to 
the commercial hauler for use from the yard the field and to the grocery store's distribution center is partially exempt 
from tax. The sale of diesel fuel to the commercial hauler for use in delivering the pallets is not partially exempt from 
tax. 

Example C: A nursery owner transports its horticultural products to a distribution center. After delivering the product, 
the nursery owner makes two stops. The first stop is to pick up fertilizer for use at the nursery. The second stop is 
personal business unrelated to the nursery operation. The sale of diesel fuel to the nursery owner for use in this 
example is partially exempt from tax up to and including the first stop. 

(2) "Plants" mean an agricultural or horticultural commodity produced in a farming activity which includes, but is 
not limited to, trees bearing fruit or nuts, other crops, an ornamental tree, a vine, a bush, or sod. Sea plants are 
produced in a farming activity if they are tended and CUltivated as opposed to merely harvested. 

(3) "Animals" mean a life form produced in a farming activity which includes, but is not limited to, any livestock, 
poultry or other bird, and fish or other sea life. Fish and other sea life are produced in a farming activity if they are 
raised on a fish farm. A fish farm is an area where fish or other sea life are grown or raised as opposed to merely 
caught or harvested. 

(4) "Food processing" means the activities described in Industry Groups 201,202,203,204, and 207, or Codes 
2068 and 2084 of the SIC Manual. Food processing activities also includes transporting raw product, supplies and 
materials to the processing facility, transporting partially processed food products between various divisions of the 
same food processing entity for further processing operations, and any empty hauls related to the transportation of 
that product. Food processing does not include transportation and delivery of processed food products to the 
marketplace. A food processor is not required to be engaged 50 percent or more of the time in such activities as 
described herein. 

Example A: A for-hire carrier, contracted for by a cheese plant, transports unprocessed milk from a dairy farm to the 
cheese plant for processing and then returns to the carrier's truck yard. The diesel used in this example is eligible 
for the partial sales tax exemption. 

Example B: A flour mill transports flour sacks from a bag manufacturer to the mill's facility, and then transports those 
sacks to other flour mills owned by the same entity. The diesel used to transport the sacks in this example is eligible 
for the partial sales tax exemption, but the transportation of flour is not. 

Example C: Cannery A and Cannery B are different divisions of the same food processing entity. Cannery A 
processes unprocessed tomatoes into tomato paste and then transports the paste to Cannery B for further 
processing. Cannery B processes the paste into tomato soup which is then transported to a grocery distribution 
warehouse. From the distribution warehouse the processed product is transported by the buyer to individual grocery 
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stores and other distribution warehouses. Only the movement of paste from Cannery A to Cannery B is eligible for 
the partial sales tax exemption. The subsequent movement of product to the first distribution center and to retail 
stores and other warehouses is not eligible for the exemption. 

(5) "Marketplace" means the place where a commodity is sold for resale, at retail or for consumption at an 
animal feeding operation, notwithstanding any intervening activities to prepare the product for sale in the 
marketplace. Such preparation activities include, but are not limited to, cooling, sorting, inspection, grading, drying, 
packing, handling, washing, slaughtering and butchering (except as otherwise described in Codes 2011 and 2015 of 
the SIC Manual), candling, sterilizing, freezing, pasteurizing, homogenizing, and packaging. Producers of agricultural 
or horticultural products may prepare and market their products through a cooperative, joint venture, corporation or 
partnership in which they have a financial interest, or other such enterprises, and the diesel used in these enterprises 
to transport products to the marketplace is eligible for the sales tax exemption. 

(6) "Diesel fuel" means, for purposes of this regulation only, any fuel that is commonly or commercially known, 
sold or represented as diesel fuel No. 1-D or No. 2-D, pursuant to the speCifications in American Society for Testing 
and Materials Standard Specification for Diesel Fuel Oils ("ASTM") D 975-81, which is incorporated herein by 
reference. Diesel fuel, for purposes of this regulation only, also includes Environmental Protection Agency rated 
diesel fuel commonly known as "federal fuel" sold for use in locomotives, or which is used in generators, pumps, 
dehydrators and any other equipment used in the conduct of farming and food processing activities. "Diesel fuel" 
does not include gasoline, kerosene, liquefied petroleum gas, natural gas in liquid or gaseous form, alcohol, aviation 
fuel, except diesel fuel sold for use in aircraft designed for agricultural aerial applications that meets the speCifications 
of ASTM D 1655, jet fuel, bunker fuel, or other like substance used as a fuel. Qualifying diesel fuel shall be identified 
accordingly on the invoice of sale. 

(7) "Qualified activity" means farming activities as defined in subdivision (b)(1) or food processing, as defined in 
subdivision (b)(4). 

(c) PARTIAL EXEMPTION CERTIFICATES. 

(1) IN GENERAl. A person who purchases diesel fuel for use in a qualified activity from an in-state retailer, or 
an out-of state retailer obligated to collect use tax, must provide the retailer with a partial exemption certificate in 
order for the retailer to claim the partial exemption. If the retailer takes a partial exemption certificate timely and in 
good faith, as defined in subdivision (c)(5), from a person who purchases diesel fuel for use in a qualified activity, the 
partial exemption certificate relieves the retailer from the liability for the sales tax subject to partial exemption under 
this regulation or the duty of collecting the use tax subject to partial exemption under this regulation. A partial 
exemption certificate will be considered timely if it is taken any time before the retailer bills the purchaser for the 
diesel fuel, any time within the retailer's normal billing or payment cycle, any time at or prior to delivery of the diesel 
fuel to the purchaser, or no later than 15 days after the date of purchase. A partial exemption certificate which is not 
taken timely will not relieve the retailer of the liability for tax excluded by the partial exemption; however the retailer 
may present satisfactory evidence to the Board that the retailer sold the diesel fuel to a person that used it in a 
qualified activity. A partial exemption from the sales and use tax under this part shall not be allowed unless the 
retailer claims the partial exemption on its sales and use tax return for the reporting period during which the 
transaction subject to the partial exemption occurred. Where the retailer fails to claim the partial exemption as set 
forth above, the retailer may file a claim for refund as set forth in subdivision (e). 

The partial exemption certificate form set forth in Appendix A may be used to claim the partial exemption. 

(2) BLANKET PARTIAL EXEMPTION CERTIFICATES. In lieu of requiring a partial exemption certificate for 
each transaction, a person who purchases diesel fuel for use in a qualified activity may issue a blanket partial 
exemption certificate. The partial exemption certificate form set forth in Appendix A may be used as a blanket partial 
exemption certificate. Appendix A may also be used as a speCific partial exemption certificate if the purchaser 
provides the purchase order or sales invoice number and a precise description of the property being purchased. A 
person who purchases diesel fuel for use in a qualified activity must include in the partial exemption certificate how 
much or what percentage of the diesel fuel purchased will be used in a qualified activity. If purchasing diesel fuel not 
qualifying for the partial exemption, the purchaser must clearly state in documents such as a written purchase order, 
sales agreement, or contract that the sale or purchase is not subject to the blanket partial exemption certificate. 
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(3) FORM OF PARTIAL EXEMPTION CERTIFICATE. Any document, such as a letter or purchase order, timely 
provided by the purchaser to the seller will be regarded as a partial exemption certificate with respect to the sale or 
purchase of diesel fuel if it contains all of the following essential elements: 

(A) The signature of the purchaser, purchaser's employee, or authorized representative of the purchaser. 

(8) The name, address and telephone number of the purchaser. 

(C) The number of the seller's permit held by the purchaser. If the purchaser is not required to hold a 
permit because the purchaser sells only property of a kind the retail sale of which is not taxable, e.g., food products 
for human consumption, or because the purchaser makes no sales in this state, the purchaser must include on the 
certificate a sufficient explanation as to the reason the purchaser is not required to hold a California seller's permit in 
lieu of a seller's permit number. 

(D) A statement of how much or what percentage of the diesel fuel purchased will be used in a qualified 
farming or food processing activity. 

(E) Date of execution of document. 

(4) RETENTION AND AVAILABILITY OF PARTIAL EXEMPTION CERTIFICATES. A retailer must retain each 
partial exemption certificate received from a person who purchases diesel fuel for use in a qualified activity for a 
period of not less than four years from the date on which the retailer claims a partial exemption based on the partial 
exemption certificate. 

While the Board will not normally require the filing of the partial exemption certificate with a sales and use tax return, 
when necessary for the efficient administration of the Sales and Use Tax Law, the Board may, on 30 days' written 
notice, require a retailer to commence filing with its sales and use tax returns copies of all partial exemption 
certificates. The Board may also require, within 45 days of the Board's request, retailers provide the Board access to 
any and all partial exemption certificates, or copies thereof, accepted for the purposes of supporting the partial 
exemption. 

(5) GOOD FAITH. A seller will be presumed to have taken a partial exemption certificate in good faith in the 
absence of evidence to the contrary. A seller, without knowledge to the contrary, may accept a partial exemption 
certificate in good faith where the purchaser states that a certain percentage of the diesel fuel purchased will be used 
in farming activities or food processing. However, a partial exemption certificate cannot be accepted in good faith 
where the seller has knowledge that the diesel fuel is not subject to a partial exemption, or will not be otherwise used 
in a partially exempt manner. 

(d) PARTIAL EXEMPTION CERTIFICATE FOR USE TAX, The partial exemption certificate must be completed by 
a person who purchases diesel fuel for use in a qualified activity to claim a partial exemption from use tax from an 
out-of-state retailer not obligated to collect the use tax. A partial exemption from the use tax shall not be allowed 
unless the purchaser or retailer claims the partial exemption on its individual use tax return, sales and use tax return, 
or consumer use tax return for the reporting period during which the transaction subject to the partial exemption 
occurred. Where the purchaser or retailer fails to claim the partial exemption as set forth above, the purchaser or 
retailer may file a claim for refund as set forth in subdivision (e). 

The purchaser who files an individual use tax return must attach a completed partial exemption certificate to the 
return. The purchaser who is registered with the Board as a retailer or consumer and files a sales and use tax return 
or consumer use tax return must, within 45 days of the Board's request, provide the Board access to any and all 
documents that support the claimed partial exemption. 

The partial exemption certificate form set forth in Appendix A may be used to claim the partial exemption. 

(e) REFUND OF PARTIAL EXEMPTION, 

(1) For the period commencing on September 1, 2001, and ending on April 30, 2002, a person who purchases 
diesel fuel for use in a qualified activity may claim the partial exemption on qualified purchases from an in-state 
retailer or an out-of-state retailer obligated to collect the use tax by furnishing the retailer with a partial exemption 
certificate on or before July 31, 2002. The retailer must refund the tax or tax reimbursement directly to a purchaser of 
diesel fuel for use in a qualified activity or, at the purchaser's sole option, the purchaser may be credited with such 
amount. 
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(2) A retailer who paid sales tax on a qualified sale or a person who paid use tax on a qualified purchase and 
who failed to claim the partial exemption as provided by this regulation may file a claim for refund equal to the amount 
of the partial exemption that he or she could have claimed pursuant to this regulation. The procedure for filing a claim 
shall be the same as for other claims for refund filed pursuant to Revenue and Taxation Code section 6901. For 
transactions subject to use tax, a person who purchases diesel fuel for use in a qualified activity filing a claim for 
refund of the partial exemption has the burden of establishing that he or she was entitled to claim the partial 
exemption with respect to the amount of refund claimed under this part. For transactions subject to sales tax, a 
person filing a claim for refund of the partial exemption has the burden of establishing that the purchaser of the diesel 
fuel otherwise met all the requirements of a person who purchases diesel fuel for use in a qualified activity at the time 
of the purchase subject to the refund claimed under this part. 

(f) IMPROPER USE OF PARTIAL EXEMPTION. Notwithstanding subdivision (a), tax applies to any sale of, and 
the storage, use, or other consumption in this state of diesel fuel that is used in a manner not qualifying for the partial 
exemption under this regulation. 

(9) PURCHASER'S LIABILITY FOR THE PAYMENT OF SALES TAX. 

(1) If a purchaser timely submits a copy of a partial exemption certificate to the retailer or partial exemption 
certificate for use tax to the Board, and then uses the diesel fuel in a manner not qualifying for the partial exemption, 
the purchaser shall be liable for payment of the sales tax, with applicable interest, to the same extent as if the 
purchaser were a retailer making a retail sale of the diesel fuel at the time the diesel fuel was so removed, converted, 
or used. 

(2) A purchaser providing a partial exemption certificate accepted in good faith by the retailer or a partial 
exemption certificate for use tax to the Board for diesel fuel that does not qualify for the partial exemption is liable for 
payment of the sales tax, with applicable interest, to the same extent as if the purchaser were a retailer making a 
retail sale of the diesel fuel at the time the diesel fuel was purchased. 

(h) RECORDS. Adequate and complete records must be maintained by the person who purchases diesel fuel for 
use in a qualified activity as evidence that the diesel fuel purchased was used in a qualified activity. 

(i) OPERATIVE DATE. This regulation is operative as of September 1, 2001. 
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Appendix A 

PARTIAL EXEMPTION CERTIFICATE STATE BOARD OF EQUALIZATION 

Qualified Sales and Purchases of Diesel and Farm Equipment and Machinery 

NOTE: This is an exemption only from the state general fund portion of the sales and use tax rate. You are not relieved from your obligations for 
the local and district taxes on this transaction. This partial exemption also does not apply to any tax levied pursuant to Section 6051.2 and 6201.2 
of the Revenue and Taxation Code, or pursuant to Section 35 of article XIII of the California Constitution. This partial exemption also applies to 
lease payments made on or after September 1, 2001, for tangible personal property even if the lease agreement was entered into prior to 
September 1, 2001. 

SELLER'S/LESSOR'S NAME 


SELLER'S/LESSOR'S ADDRESS (Street, City, State, Zip Code) 


Diesel Fuel Used in Farming Activities or Food Processing* - I as the undersigned purchaser, hereby certify that of the 
diesel purchased, % will be used in qualified farming activities or food processing in accordance with Revenue 
and Taxation Code Section 6357.1. 

Farm Equipment and Machinery (or parts1 thereof)* - I as the undersigned purchaser, hereby certify I am engaged in an 
agricultural business described in Codes 0111 to 0291 of the Standard Industrial Classification (SIC) Manual, or I perform 
an agricultural service described in Codes 0711 to 0783 of the SIC Manual for such classified persons. The property 
purchased or leased will be used primarily in producing and harvesting agricultural products in accordance with Revenue 
& Taxation Code Section 6356.5.2 

Type of Farm Equipment and Machinery (or parts thereof) ___________________ 

*If you also want this certificate to be used as a blanket certificate for future purchases, describe generally the type of 
property you will be purchasing and ask your vendor to keep this certificate on file. If this is a specific partial exemption 
certificate, provide the purchase order or sales invoice number and a precise description of the property being purchased. 

I understand that if such property is not used in the manner qualifying for the partial exemption, or if I am not a qualified person, 
as applicable, that I am required· by the Sales and Use Tax Law to report and pay the state tax measured by the sales 
price/rentals payable of the property to/by me. I also understand that this partial exemption certificate is in effect as of the date 
shown below and will remain in effect until revoked in writing. 

PURCHASER'S NAME OR COMPANY NAME (if applicable) I DATE 

SIGNATURE (signature of the purchaser, purchaser's employee. or authorized representative of the purchaser) TELEPHONE NUMBER 

TITLE PERMIT NUMBER (If appliCable);! 

ADDRESS I CITY STATE, ZIP 

If you are purchasing oil, grease, or lubricating or other qualifying fluids, indicate what percentage will be used in farm equipment 
and machinery performing qualified producing and harvesting activities. 

2 
Vehicles that qualify as farm equipment and machinery, as defined in Regulation 1533.1(b)(1)(B), must be used exclusively in 
producing and harvesting agricultural products. 

3 If you are not required to hold a seller's permit, please enter "Not Applicable." 

6 

I 



REGULATION HISTORY 


TYPE OF REGULATION: Sales and Use Tax 
REGULATION: 1598 & 1533.2 
TITLE: Motor Vehicle and Aircraft Fuels and Diesel Fuel Used in 

Farming Activities and Food Processing 
PREPARATION: Judi Pierce/Lynn Whitaker 
LEGAL CONTACT: Robert Tucker/Cary HuxsolllScott Claremon 

The proposed amendment to Regulation 1598 incorporates the provisions related to a sales and 
use tax rate increase on the sale of diesel fuel and prescribe an exemption certificate. The 
proposed amendment to Regulation 1533.2 clarifies that the additional tax is included in the 
partial exemption provided in the regulation. 

HISTORY OF AMENDMENTS: 

February 23, 2011: Business Taxes Committee (BTC) Meeting 
December 28,2010: 2nd Interested Parties Meeting 
November 3, 2010: 1st Interested Parties Meeting 
October 8,2010: Topic Placed on BTC Calendar 
July 1,2011: Effective date 

Sponsor: Board Staff 

Support: None 

Oppose: None 

Regulation History.doc rev. 3-06-06 

x:\20 11 \02-22-11, 02-24-11 Sacramento\zz. Committee\Business Taxes Committee\Re~1598_1_Regulation History.doc 



Page 1 

BEFORE THE CALIFORNIA STATE BOARD OF EQUALIZATION 

450 N Street, Room 121 

Sacramento, lifornia 

REPORTER'S TRANSCRI 

FEBRUARY 23, 2011 

BUSINESS TAXES COMMITTEE 

Reported by: Beverly D. Toms 

No. CSR 1662 

c 

'\ 

Electronically signed by Beverly O. Toms (101·106·311-4038) fff6db84·8a11-4315·b340-80b42dd1206a 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

For the Committee: 

Board of Equalization 
Staff: 

Page 2 

PRE SEN T 

Y T. Yee 

Chair 


Michelle Steel 

Member 


rome E. Horton 

Member 


George Runner 

Member 


Marcy Jo Mandel 
Appearing for John Chiang 

State Controller 
(per Government Code 
Section 7.9) 

Diane Olson, Chief 
Board Proceedings vision 

Susanne Buehler 
Sales and Use Tax Department 

Cary Huxsoll 

Legal Department 


Randy Ferris 
gal Administration 

Phil Bishop 
Special Taxes and es 

vision 

---000- ­

Electronically signed by Beverly D. Toms (101-106-311-403S) fff6dbS4-Sa11-431S-b340-S0b42dd1206a 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 3 


AGENDA ITEM 1 

INDEX 


4 


AGENDA ITEM 2 8 


---000--­

Electronically signed by Beverly D. Toms (101-106-311-4038) fff6db84-8a11-4315-b340-80b42dd1206a 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 4 

AGENDA ITEM 1 

Sacramento, Cali rnia 

February 23, 2011 

---000--­

MS. OLSON: Our next item is the Business Taxes 

Commi ee. Ms. Yee is the Chair of that committee. Ms. 

MS. YEE: Thank you very much, Ms. Olson. 

Members, we have two items before the Business Taxes 

Committee this morning. The first item relates to 

proposed amendments to Regulation 1598 rel ing to motor 

vehicle and aircra fuels; and 1533.2, diesel fuel used 

in rmi activities or food processing. 

t me have staff introduce the issue. Good 

morning. 

MS. BUEHLER: Good morning. I am Susanne 

Buehler with the les and Use Tax Department, and with 

me right now is Cary Huxsoll from our 1 rtment. 

We do have two agenda items for your 

consideration this morning. Agenda item 1 requires two 

actions and votes on your part. In ion 1 !we're 

asking that you approve and autho ze r publication 

staff's proposed amendments to Regul ion 1598, motor 

vehicle and aircra fuels, or alternatively do not 

approve amendments to the regulation. 

The proposed amendments incorporate the 

provisions of the Revenue and Taxation Code that relate 

to the 1.75 tax rate rease on sales of diesel fuel 
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beginning July 1, 2011. And corresponding exemption 

certifi e for sales t t are exempt from additional 

tax. 

MS. YEE: Okay. Thank you very much. 

scussion, Members? 

MS. Just a question. Proposition 26, 

how it's 	going to affect this? 

MR. HUXSOLL: We don't know the full of 

Proposition 26 at this t So we recommend moving 

forwa with the amendments because this is consistent 

with law as it is -- law as it is now. But we do 

know what will happen with regards to Proposition 

26. 

MS. STEEL: So after Proposition 26 outcome 

it's goi to be changed or it doesn't really 

af anything? 

MS. YEE: I ink, Ms. Steel, you raise a 

really good point. My own belief about Prop. 26 and its 

effe on this is that it probably is not going to 

affect this particular area, but you raise a point with 

re ct to perhaps really ing proact and maybe 

asking our Legal rtment to look at where we are 

going to have some impacts relative to taxes fees 

that will be affected by provisions of the 

proposition. I know we've done that in income tax 

area but I think it would be proper to look at that with 

re ct to s. 

But I'm speculating, I'm not an attorney, but 
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t's my gut sense with re this regulation. 


Any other thoughts on t, Mr. Huxsoll? 


MR. HUXSOLL: We will look into that. We 


can - ­

MR. RUNNER: I think we have another item come 

up later, too - ­

MS. YEE: Yes. 

MR. RUNNER: which we can - ­

MS. YEE: Yeah. But it would be, I think, 

appropriate to perhaps inve ory our tax and fee areas 

just to see where there will some potential impacts, 

I think that would be ion the Legislature 

would be interested in, as well. 

Okay. So we have re us the proposed 

amendments. Other discussion, Members? 

Hearing none, is re a motion? 

MS. MANDEL: Move authorization and 

publication. It's a formal emaking process. 

MS. YEE: Okay. 

MR. HORTON: S 

MS. YEE: I a motion by Ms. Mandel to 

authorize and publish proposed amendments. Second 

by Mr. Horton. 

Without objection, motion carries. Thank you 

very much. 

MS. BUEHLER: In tion 2 we're asking you 

either approve and authorize for publication staff's 

proposed amendments to Regulation 1533.2, diesel 
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used in fa ng activities or food processing; or 

alternatively do not approve amendments to the 

regulation. 

proposed amendments provide t the 

partial exemption from tax ludes an exemption from 

the additional tax imposed on the sales of esel fuel. 

MS. Thank you, Ms. Buehler. Any 

discussion? 

Okay, can we apply the same motion? 

MS. MANDEL: Same motion. 

MS. YEE: Same second? Same outcome? 

Without objection, will be the order. 

Thank you. 

-000--­
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AGENDA ITEM 2. 

MS. BUEHLER: In the Agenda Item 2 we're 

see ng your approval and authorization to publish 

proposed Regul ion 2558.1, Wine, to cla fy the 

application of tax to wine-based products that contain 

distilled alcohol. 

I believe we have one speaker on this, Mr. 

Richard Grey from E & J 110 Winery. 

MS. YEE: Okay, let me have Mr. y come 

forward. 

Please. Yes, right there, that would be great. 

Thanks. If you'll introduce yourself formally for the 

record, you have three minutes. 

MR. GREY: Certainly. Thank you. Good 

morning, Ladies and Gentlemen. Thank you r the 

opportunity to speak. I'm chard Grey. I'm a 

Vice- sident and the General Counsel of the E & J 

Gallo Wine 

The -- the winery s previously suggested an 

alternative to the rd to cla fy the Board's 

exemption of wine from the special distilled spirits tax 

on flavored malt beverages. The - although we believe 

that our alternative was preferable to the staff 

proposal , we recognize that the staff propos has 

virtue of simplicity and would clari the existing 

regulation, which is the most important thing to us. 

As a result, in my letter to you of February 18 

we withdrew our -- our alternative and now we urge the 
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Board to support staff rnative. It is easy to 

understand and is simple. It regulates only 

addition of non-confo ng spirits and it avoids debate 

over the other parts of the wine definition. 

We think it would have minimal impact on the 

wine indust We believe that industry members can 

easily substitute conforming spirits r non-con rming 

spirits, and it also appears to be consistent with the 

Board's overall approach for flavored malt beverages, 

which focuses on addition of distill spirits 

rather than on other aspects of the way these products 

are made. 

It's important, we think, that the Board 

clari the existing regulation. Otherwise, 

manufacturers of these products 11 not be able to 

determine whether ir products are or are not subject 

to the special tax. 

For many reasons it's rtant all 

manufacturers have a clear understanding of the Board's 

tax rules. Consequently, winery would request that 

the Board proceed as tiously as possible to 

emaking with the staff proposal. 

MS. YEE: Thank you very much, Mr. Grey. Thank 

you. 

Members, this was the ef rt that -- and I want 

to thank the staff for its ligence and really rrific 

work on a very, very complex issue that really required 

understanding of the manufactur of wine pretty 

Electronically signed by Beverly D. Toms (101-106-311-4038) fff6db84-8a11-4315-b340-80b42dd1206a 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 10 

extensively. But this -- purpose of this regul ion 

is really to try to ensure equi e treatment between 

alcoholic beverage -- beverage products that contain 

distilled rit-bas flavorings regardless of whether 

they're labeled as wine or beer. And this is an issue 

that came up after the original regulation was enacted 

and I believe that the staff recommendation is, as 

y has alluded to, a simple way for wine manu cturers 

to now understand what products they produce may be 

subject to the spe al tax that was authorized by 

original regulation. 

Discussion? 

MS. STEEL: Question. 

MS. YEE: Ms. Steel. 

MS. STEEL: ke when FMB came up to the Board 

that you had revenue projection for - for this time 

that I didn't see any numbers there. So can you explain 

or -- did you study and how much we going to ? 

MR. BISHOP: We -- we expe that there will be 

reformulation, given -- this is Phil Bishop with 

Special Taxes and Fees Division. If industry is given 

enough time to reformulate, flavorings that they use 

they can alter the source r the distilled spirit and 

avoid the tax treatment r -- as a distilled spirit. 

So, we think that there won't be any revenue 

associat with this, or if there is it will be 

diminimus. We did not -­

MS. STEEL: That 
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MR. BISHOP: We did not see much revenue with 

respect to the FMBs, as you know, and 

MS. STEEL: cause when FMB came up to the 

Board to vote your income projection was $41 million and 

so far we received what, quarter million, 250,000? 

So 

MR. BISHOP: Just a little over 200,000. 

MS. -- I'm just - I'm just really 

worried that we might gonna have more expenses than 

revenue. That's rst. 

And second thing is that the iness cost is 

going to be really sing for these wineries, r 

winemake makers because they try to reformulate. 

And it's not really helping that underage alcohol 

consumption, that they were worried, you know, for under 

FMB that we were going through and even Girl Scout came 

out that, you know, I was against -- actually I was for 

teenage drin rs drinking, but that was not really true. 

And this is kind of expansion for another tax 

increase for the businesses in California. Under the 

recession like this we keep making tougher regulations 

for the businesses. I don't think it's going to be 

right because I thought we learned our lessons from FMB 

regul ions that it was not really he much r 

income, but -- the revenue r the St e at the same 

time that we are just making everything really tougher 

for the businesses. I don't think that's the right 

direction that we are, you know, putting these 
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1 regulations on the businesses. 

2 So I really cannot go it. Thank you. 

3 MS. YEE: Thank you very much. 

4 Mr. Runner. 

MR. RUNNER: Yeah, I a question, just 

6 following up on a couple of those issues. One is and 

7 I actually may the leman from Gallo step back 

8 up again. Just to cl fy cause, in, I'm 

9. I'm -­ I'm struck between this issue in regards to 

creating clarity regulation versus keepi the 

11 current regulation that's in place in place. 

12 You know, re's some argument I think on 

13 on either side of those. It sounds to me Ii we 

14 have - have a business -­ wine business lks on either 

si of that discussion. 

16 , the issue of cost -­ additional cost in 

17 regards to moving forward or not moving forward, 

18 1 's -­ since -­ since you're the only -­ since you're 

19 the only winemaker who has come fo to testify 

MR. GREY: I'm just a lawyer. 

21 MR. RUNNER: -­ representing a winemaker 

22 MR. GREY: ght. 

23 MR. RUNNER: -­ let me just ask, what are 

24 the -­ what -­ as you look in terms of the alternatives, 

either Alternative 1 or doing nothing, what are the 

26 business risks either way for -­ for you -­ I 

27 don't know if -­ you probably can't speak for other 

28 wineries. 
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MR. GREY: Correct. Let me just first say t 

we - we certai y do support the principles that Ms. 

Steel just expressed. We opposed the adoption of this 

tax when it was adopted. But the tax s been adopted 

and to us as long as it's there it's important that the 

tax be arified. 

While it will cost us probably something in 

comparison to had the never been adopted, it's not 

a -- not a substantial cost and to us it's most 

important that the rule clear, because we 

MR. RUNNER: And if it is not clear what 

happens? 

MR. GREY: Well, if it's not clear we probably 

adopt a conservative rpretation of it and spend 

additional money complying with it, whereas other people 

who adopt a less conservative rpretation, who aren't 

quite as sible publi y as the Gallo Winery is, ght 

choose to be -- adopt a more aggressive interpretation 

and - and in our ew cut corners. 

And we want to make sure that the aying field 

is level among those who are competing for this 

business. And so we want the rule to clear so that 

everybody understands what it is. 

MR. RUNNER: Okay, thank you. t me just go 

quick to -- to Legal then. And if indeed we have 

ambiguity in the -- in the regulation and there is an 

interpretation clari ng that ambiguity say some time 

in the future, what exposure do those do those 
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those winemakers have have not gone through the 

re -- a reformulation process in terms of exposure to 

tax? 

MR. FERRIS: Ye In that's the the 

reason why staff recommended a January 1, 2012 ef ctive 

da for t s regulatory change, so that there would 

be sed on our conversations th the rested 

parties that would be more than suffi time 

-- t winema rs to rna whatever formulation 

adjustments they need to make. 

So t -- so, part of our ~- we had nd of 

1 concerns. We wanted provide clarity and we also 

wanted to make sure that that affe ed parties 

would have -­

MR. RUNNER: If we didn't provide clarity? 


MR. FERRIS: Huh? 


MR. RUNNER: If we didn't provide clarity -­


MR. FERRIS: OhM 


MR. RUNNER: -- and we and we - and we 


moved forward with -- th -- what is currently the 

rule at that point, what does that do if in the 

future -- is there a future exposure then if indeed 

later on somebody decides to enforce the e in a 

dif rent manner because the e is ambiguous ght 

now? 

MR. FERRIS: Oh, if Board were to deny? 

MR. RUNNER: Yeah. 

MR. FERRIS: Yes, there would be a potential 
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exposure. 

MR. RUNNER: And what -- and -­

MR. FERRIS: It -- for example, if a -- a 

Board were to decide it was r for the 

Board to get the issue of what is a blending 

and get i 0 the manu cturing processes -- processes of 

winemakers, you could potentially be looking tens to 

hundreds of llions of dollars in tax liabilities. 

MR. RUNNER: If we don't arify? 

MR. FERRIS: A future Board could ke -­

MR. RUNNER: Could change that? 

MR. FERRIS: - could change that and take 

actions that could have a very substantial impact on 

MR. RUNNER: And those could be done 

retroactively back to the rule? 

MR. FERRIS: Yes. 

MR. RUNNER: Okay, thank you. 

MS. YEE: Okay, thank you, Mr. Runner. Other 

discussion, Members? 

MR. HORTON: Yeah. 

MS. YEE: Mr. on. 

MR. HORTON: I mean, cur ly there's an 

imbalance in industry where different ities are 

treating s differently and that blends are -- you 

know, process wine, itself, is process 

fferently the products themselves re is no 

delineation as to which product is really classifi as 

wine. 
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And so, another inherent danger is that our 

Audit Department could very well take the position that 

they're going to take the existing regulation, combine 

that with the interpretations that do exist and then 

thereby say or conclude that a certain segment of this 

market should be paying $3.20 as opposed to the lesser 

amount. 

And so -- and then if those -- if that -- if 

that comes before the Board then we're forced to act 

and then we're forced to act in the presence of a 

statute, itself, that has no clarity, whatsoever, and 

then you expose the taxpayer to potential subsequent 

litigation if the Board in fa rules aga t them and 

not necessarily in their favor. 

So I think it's incumbent upon us level the 

playing field, provide clarity so everyone knows what 

the rules are so that everyone can play by the 

rules, and provide the industry adequate enough t to 

adjust in such a way that it minimizes the burden on 

them that they're able to adjust in the natural scheme 

of things as r as how y process ir product. 

MS. STEEL: Madam Chair. 


MS. Yes, Ms. Steel. 


MS. STEEL: Two wrongs don't make a right. The 


Federal government regulations are much more simple 

because by the alcohol level that you decide that, you 

know, what's hard liquor and what's not. So, I think we 

really should not go forward with wine regulations but 
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we have to repeal that FMB regul ions that we passed 

because it was not doing what it's supposed do. And 

I think we -- if it's bad then I think we should repeal 

it and then, you know, we have to change the law because 

this regul ions we are nd -- this is anot r 

expansion of taxes. And I don't think this is right for 

businesses. 

And especially wine industry that we are 

Number One in whole world. That's the way I think. 

And y been going up, and they are making very good 

wine. 

I think more regulations is going to hurt 

bus sses in Cali rnia and I don't think that's the 

right dire ion. Thank you. 

MS. YEE: Thank you, Ms. S el. 

Mr. Horton. 

MR. HORTON: I mean -- let me share with the -­

th the body that - I chaired the Government 

Organization Committee when this came through and the 

author and the force behind the regula -- or the law was 

actually to raise the tax on a large segment of s 

industry_ it was the ent, I would argue, of the 

Le slature that there would be a tax increase. 

It wasn't until with some caveat that would 

allow them to sort of reformulate, if you will -- but it 

wasn't until the ard promulgated the legisl ion that 

Legislature reali that there wasn't going to be a 

significant amount of tax revenue. 
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The projections are much larger than the 

re ity that was because of the regulation by the 

Board. If you take away that regulation you go back to 

the intent of the gislature or the legislators who 

authored the bill, it was clea y their intent to have 

an increase of -- a significant increase, somewhere 

around 3,000 percent, on the industry, spi the Fact 

that a number of us opposed law r the mere reason 

that Ms. Steel has iculated, but it wasn't sufficient 

to stop the law from passing because the larger concern 

about this product being in the hands of children and 

the method of controlling it, which I ce inly sagree 

with, was to raise the taxes on the product and 

refore make it so expensive that no one could buy it. 

Well, that's not necessarily how you control 

behavior. You just shift it to the underground economy 

or you shift it to the parents or you shift it to them 

taking it out of the ice box or a number in fa , I 

share the -- in -- in the discussion I share that 

sit -­ personal situation where we had -­ in 

Sacramento we had purchased some wine coolers, and my 

son was visiting th me and I came home and y were 

all gone. He was sitting on the couch out of it. 

And so I sawall these bottles down there and 

he says, well, he said, "They said lemonade," you know, 

and so I shared that example support that we need to 

do something about it. There has to be tighter controls 

over it. 
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But raising taxes on an indust -- or taxing 

an industry out of business is not the way to go about 

correcting a behavior -- a behavior modification. 

So one would argue if I was the author of the 

bill and those who supported bill and Governor 

who signed the bill, I would argue the sence of the 

regulation that was passed by the Board of Equalization 

t t the taxes t we projected as a Legisl re should 

have been collected and the taxes should higher on 

the indust inste of lower. 

But there was a cave in in the bill 

that that allowed is notion of reformulating and 

the industry, thank God from my rspe ive, was able to 

reformulate and adjust accordingly. 

But now we've got this -- this unclarity that 

exists and -- and I'm just -- I'm personally concerned 

t t without ta ng some action ultimately you're going 

to end up with a with a - you know, an enormous 

amount of tax on this industry. 

So, the reverse of t intent is going to 

happen because the original legislative i ent was to 

have a $3.20 tax on a segment of this industry that they 

wanted to control, they wanted to isolate and segregate 

as wine as not being ne at all, but being a distilled 

spirit. 

And it didn't happen cause of the regul ion 

of the Board from many of our perspectives. But 

MS. YEE: Thank you, Mr. Horton. Let me just 
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make a couple of comments. 

The 0 ginal regulation in cusi on avored 

malt beverages really arose out of the necessity to 

really look at how we were going classify these 

products, since they really didn't get under the 

de nition of beer or wine. 

And as we proceeded to have that regulation 

promulgat it came clear that how we had tre ed wine 

really was without consideration as to some of the 

manufacturing processes that go i 0 rna ng of wine. 

I think this -- this pa icular arification 

is needed. kly, the clarification has been 

requested by the wine industry. They want 

cla fication going forward. 

There are processes that many of them are 

sitting on, waiting to see how this Boa will act in 

this regard and which then prompts me to look at the 

ef ctive date of this regulation that staff is 

proposing. 

I know that there is a desire to be sure the 

wine industry is properly notified with respect to the 

enactment of this regul ion. On the other hand, I also 

know that probably every winema r in Cali rnia has 

eyes on this regul ion right now. So I think we 

continue to do our outreach to the industry, that is 

there a reason why the ef ctive date couldn't be any 

time sooner, say October? Just so -- the ori nal input 

that we had gotten from the industry was that they 
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really were sitting on some decisions about how to 

proceed with certain products, and so I want be sure 

we're sensitive to that, as well. 

MR. FERRIS: During the interested parties 

meeting that we had December I did ask the various 

winemakers that were there how long it would take them 

to reformulate and none of them were able or perhaps 

willing to give speci cs about that. And so the only 

date that was given by any of interested parties 

that they thought would be a ir date was the January 

1, 2012 date. So staff went with that. 

In suppo of -- of the Board's desire to 

expedite getting to resolution on this we -- we we 

felt that if we started getting into discussions with 

them about -- that they weren't willing to -- really to 

tell us how long it would take them to -- to do se 

re rmulations and we just picked another date it 

potentially could drag this thing out if we picked a 

date that one of them said, "Ooh, that -- that's a 

problem for me because my suppliers that are going to 

provide certain ingredients are going to be necessary 

for this re rmulation, I've got contracts a particular 

way." I think the one interested party that did bring 

up the January 1, 2012 date did it on the basis of 

contracts they had in place for certain ingredients. 

So -­

MS. Okay. Mr. , would you mind 

corning up and speaking on this issue. I'm -- I'm 
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hearing different scenarios and I just wanted to be 

clear in understanding how the ef ctive date may affect 

decisions that ­

MR. GREY: We -- we would suppo the earliest 

date possible, from the effective date of it. We can't 

speak for other wineries, of course, but the issue s 

been in the - in the radar -- on t radar of the wine 

industry r some time. And a date of October 1, which 

coincidentally was the effe ive date of the original 

tax seems to me would - ought to give people plenty of 

time to make their plans 

MS. YEE: All right. 


MS. MANDEL: Can I ask a question? 


MS. YEE: Ms. Mandel, please. 


MS. MANDEL: From here to final adoption -- I 


guess it's two questions, to final -- to anticipat 

final adoption and effectiveness through OAL it's not 

instantaneous, it's going to take a few months. 

MS. YEE: Right. 

MR. BISHOP: Right. We have a tentative date 

of July 27th that the regulation promulgated today would 

approved. And then it's 30 days later it's 

effective. 

So, an October 1st date can t -­

MS. MANDEL: So 

MR. SHOP: in that time frame. 

MS. MANDEL: Well, 

MR. FERRIS: But that would assume -­
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MS. MANDEL: -- because October -­

MR. FERRIS: That would assume that it goes 

without a hitch. 

MS. MANDEL: Right, that -­

MR. FERRIS: The first time we did this we got 

it bounced back -­

MS. MANDEL: We got it -- yes. 

MR. FERRIS: back from OAL and ­

MS. MANDEL: right. Right, and that 

and -- and is this a -- is this a tax that's quarterly 

or -­

MR. BISHOP: Most of the taxpayers are 

monthly. 

MS. MANDEL: Monthly returns, monthly payments? 

MR. BISHOP: Uh-huh. 

MS. MANDEL: Okay. But July, that takes you to 

the end of August, then you have to maybe still do the 

outreach. Yeah. 

MR. BISHOP: We pre r beginning of a 

quarter, because most 

MS. YEE: Right. 

MS. MANDEL: Because most of our systems -­

MS. YEE: Right. 

MS. MANDEL: are -­

MS. YEE: Right. 

MS. MANDEL: Yeah. 

MR. RUNNER: Madam Chair. 

MS. YEE: Yes, Mr. Runner. 
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MR. RUNNER: A quick question. I guess I'm 

becoming uneasy ght now trying to come up with a new 

date in light of the ct that the date that has -- that 

we've already established a date to which comments have 

already been made, people have already written their 

letters on, and so I'm a bit uncomfortable I think than 

by way of trying to find three months one place or 

ano r. 

MS. MANDEL: Yeah, October sounds potentially 

tight from what I'm ing. So and only 

interested party comment was the Janua 1st light 

of - ­

MR. BISHOP: Right, they mentioned their 

growing season and the main production time period, 

which tends to occur a er the summer, after the 

cking. 

MR. RUNNER: Yeah, I I think I don't see a 

compelling reason to go back those months. 

MS. Okay. Let me ask then, how are we 

going to treat wine producers that perhaps are using 

non-compliant formulas, either before or after the 

enactment of this regulation? 

MR. BISHOP: Well, that subsequent to 

ef tive date or operative date we would assess it at a 

distilled spirits rate if they were greater than a half 

percent non-conforming 

MS. YEE: Okay. And what about 


MR. BISHOP: alcohol irit. 
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MS. YEE: while regulation is pending? 

MR. BISHOP: While the regulation is pending - ­

MR. FERRIS: Reasonable notice on its yance. 

MR. BISHOP: We would -­ yeah. 

MS. MANDEL: Because it's an operative da 

MS. YEE: Okay. 

MR. BIS Is it the current - ­ 23007 in the 

Business and fessions Code does contemplate grape 

spirits and, you know, rectified ne products it 

it doesn't sta that you can you know, 

non-conforming alcohol cannot be cons red at a later 

stage the production process. So there is -- I mean, 

we sume that there is that inconsistency or confusion 

in the industry. So this would clari that for Boa 

purposes and for tax purposes that non-conforming 

distilled spirits cannot be us from this point 

forward. 

MS. YEE: Okay. I'm sorry, so in terms of the 

audits that are ing held yance that's currently 

happening pending the outcome of this regulation? 

MR. BISHOP: s . 


MS. YEE: Okay. 


MR. HORTON: Madam - Madam Chair? 


MS. YEE: Mr. rton. 


MR. HORTON: The audit's held in abe 
 Can 

you tell us a little more about that. 

MR. BISHOP: Actually, they are -- there was 

some investigations as a result of the FMBs. rmulas 
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come in and they would review the formulas and they took 

a look at some of the manufacturers, most with regard to 

the beer manufacturers, but there were some wineries 

100 at. And so the the rmulas were exami and 

y realiz there was re was some inconsistency 

and staff really didn't know how to proceed, so in terms 

of do we have a development on it in-house, no, we 

don't. We have some ideas of potential products that 

may have run afo and depending on the effective date 

of any regulation and the direction of the Board's, that 

would be our staff's direction, also. 

MS. MANDEL: And it was my understanding that 

part of what genesis for this issue ng forward 

was the discovery of differences that were out there and 

confusion and not not arity in the regulations. 

And that's kind of part of how it percol ed up. 

MR. FERRIS: That's correct. 


MS. YEE: Okay. Other comments, Members? 


Hearing none, is there a motion, please? 


MS. MANDEL: I'll -­ I'll move the staff 

recommendation. 

MR. HORTON: Second. 

MS. YEE: Motion by Ms. Mandel to adopt the 

staff recommendation. Second by Mr. Horton. Please 

call the 	roll. 

MS. OLSON: Madam Chair? 

MS. YEE: Aye. 

MS. OLSON: Mr. Horton. 
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MR. HORTON: Aye. 

MS. OLSON: Ms. Steel. 

MS. STEEL: No. 

MS. OLSON: Mr. Runner. 

MR. RUNNER: Aye. 

MS. OLSON: Ms. Mandel. 

MS. MANDEL: Aye. 

MS. OLSON: Motion carries. 

MS. YEE: Okay. Thank you very much. 

Thank you, staff, for your great work on is. 

---000--­
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ESTIMATE OF COST OR SAVINGS RESULTING 

FROM PROPOSED REGULATORY ACTION 


Proposed Amendment of Sales and Use Tax Regulations 1533.2, Diesel Fuel Used in 

Farming Activities or Food Processing, and 1598, Motor Vehicle and Aircraft Fuels 


STA TEMENT OF COST OR SAVINGS FOR NOTICE OF PUBLIC HEARING 

The State Board of Equalization has determined that the proposed action does not impose 
a mandate on local agencies or school districts. Further, the Board has determined that the action 
will result in no direct or indirect cost or savings to any State agency, any local agency or school 
district that is required to be reimbursed under Part 7 (commencing with Section 17500) of 
Division 4 ofTitle 2 ofthe Government Code or other non-discretionary cost or savings imposed 
on local agencies, or cost or savings in Federal funding to the State of California. 

The cost impact on private persons or businesses will be insignificant. This proposal will 
not have a significant adverse economic impact on businesses. 

This proposal will not be detrimental to California businesses in competing with 
businesses in other states. 

This proposal will neither create nor eliminate jobs in the State ofCalifornia nor result in 
businesses or create or expand business in the State of California. 

Statement 3 / 
Prepared bY_-II-:l#o!!o..-~~---..!--::!II&d~_~____ Date --"~I~2'----".:-2--J/!'-j~'-I-/_

gulations Coordmator 

Approved by ~=L~~ Date _3--10L=2'--~--I-'/_~1_6 

Acti;r:chief Coqnsel 

IfCosts or Savings are Identified, Signatures of Chief, Fiscal Management Division, and 
Chief, Board Proceedings Division, are Required 

Approved by _________________ Date 
Chief, Financial Management Division 

Approved by _________________ Date 
Chief, Board Proceedings Division 

NOTE: 	 SAM Section 6660 requires that estimates resulting in cost or 
savings be submitted for Department of Finance concurrence 
before the notice of proposed regulatory action is released. 

the elimination of existin 

Board Proceedings Division 
10/7/05 
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STATE OF CALIFORNIA - DEPARTMENT OF FINANCE 

ECONOMIC AND FISCAL IMPACT STATEMENT 
(REGULATIONS AND ORDERS) 
STD. 399 (REV. 1212008) See SAM Section 6601 - 6616 for Instructions and Code Citations 

,RTMENT NAME 	 CONTACT PERSON 

State Board of Equalization 	 Rick Bennion 
DESCRIPTIVE TITLE FROM NOTICE REGISTER OR FORM 400 NOTICE FILE NUMBER 

Title 18, Section 1533.2, Diesel Fuel Used in Farming Activities, \598, .Motor Vehicle & Aircraft Fuels Z 

ECONOMIC IMPACT STATEMENT 

TELEPHONE NUMBER 

9] 6-445-2130 

A. ESTIMATED PRIVATE SECTOR COST IMPACTS (Include calculations and assumptions in the rulemaking record.) 

1. Check the appropriate box(es) below to indicate whether this regulation: 

o a. Impacts businesses and/or employees 	 o e. Imposes reporting requirements 

o b. Impacts small businesses 	 o f. Imposes prescriptive instead of performance 

o c. Impacts jobs or occupations 	 o g. Impacts individuals 

o d. Impacts California competitiveness IlJ h. None of the above (Explain below. Complete the 
Fiscal Impact Statement as appropriate.) 

No significant adverse economic impact on business or cmployces,smali busincss,jobs or occupations. h. 

(If any box in Items 1 a through g is checked, complete this Economic Impact Statement.) 

2. 	 Enter the total number of businesses impacted: Describe the types of businesses (Include nonprofits.): 

Enter the number or percentage of total businesses impacted that are small businesses: _____ 

, 	 -"lter the number of businesses that will be created: __________~ eliminated:____________________ 

Explain: ______________________________________________________ 

4. Indicate the geographic extent of impacts: 0 Statewide o Local or regional {List 

5. Enter the number of jobs created: or eliminated: ___ Describe the types of jobs or occupations impacted: ______________ 

6. Will the regulation affect the ability of California businesses to compete with other states by making it more costly to produce goods or services here? 

DYes No If yes, explain briefly: 

B. ESTIMATED COSTS (Include calculations and assumptions in the rulemaking record.) 

1. What are the total statewide dollar costs that businesses and individuals may incur to comply with this regulation over its lifetime? $ 

a. Initial costs for a small business: Annual ongoing costs: $ ____ Years: 

b. Initial costs for a typical business: $ ______ Annual ongoing costs: $ ____ Years: 

c. Initial costs for an individual: $ _______ Annual ongoing costs: $ ____ Years: 

-1. Describe other economic costs that may occur: 



-----

ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008) 

2, If multiple industries are impacted, enter the share of total costs for each industry: 

3, If the regulation imposes reporting requirements, enter the annual costs a typical business may incur to comply with these requirements. (Include the dollar 

costs to do programming, record keeping. reporting, and other paperwork. whether or not the paperwork must be submitted.): $ _________ 

4. Will this regulation direcUy impact housing costs? Yes o No If yes, enter the annual dollar cost per housing unit: ____ and the 

number of units:_____ 

5. Are there comparable Federal regulations? 0 Yes o No Explain the need for State regulation given the existence or absence of Federal 

regulations: ___________________________________________________ 

Enter any additional costs to businesses and/or individuals that may be due to State - Federal differences: $ 

1. Briefly summarize the benefits that may result from this regulation and who will benefit: _________________________ 

2. Are the benefits the result of : o specific statutory requirements, or goals developed by the agency based on broad statutory authority? 

3. What are the total statewide benefits from this regulation over its lifetime? $ 

D. ALTERNATIVES TO THE REGULATION (Include calculations and assumptions in the rulemaking record. Estimation of the dollar value of benefits is not 
specifically required by rulemaking law, but encouraged.) 

1, List alternatives considered and describe them below. If no alternatives were considered. explain why not: _._________...___________ 

2. Summarize the total statewide costs and benefits from this regulation and each alternative considered: 

Regulation: Benefit: 


Alternative 1: Benefit: 


Alternative 2: Benefit: 

Cost: 

Cost: $_______ 

________ Cost:y 


3. Briefly discuss any quantification issues that are relevant to a comparison of estimated costs and benefits for this regulation or alternatives: 

4. Rulemaking law requires agencies to consider performance standards as an alternative, if a regulation mandates the use of specific technologies or 

equipment, or prescribes speCific actions or procedures. Were performance standardS considered to lower compliance costs? Yes o No 

E. MAJOR REGULATIONS (Include calculations and assumptions in the rulemaking record.) Cal/EPA boards, offices, and departments are subject to the 
following additional requirements per Health and Safety Code section 57005. 
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008) 

1. Will the estimated costs of this regulation to California business enterprises exceed $10 million? DYes D No (If No, skip the rest of this section.) 

Jriefly describe each equally as an effective alternative, or combination of alternatives, for which a cost-effectiveness analysis was performed: 

Alternative 1 : 


Altemative 2: 


3. For the regulation, and each alternative just described, enter the estimated total cost and overall cost-effectiveness ratio: 

Regulation: Cost-effectiveness ratio: $ __________ 


Alternative 1: Cost-effectiveness ratio: $ _________
$----------------------- ­
Alternative 2: Cost-effectiveness ratio: $ _________$----------------------- ­

FISCAL IMPACT STATEMENT 


A. FISCAL EFFECT ON LOCAL GOVERNMENT (Indicate appropriate boxes1 through 6 and attach calculations and assumptions of fiscal impact for the current 
year and two subsequent Fiscal Years.) 

D 1. Additional expenditures of approximately $ _______________ in the current State Fiscal Year which are reimbursable by the State pursuant to 

Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. of the Government Code. Funding for this reimbursement: 

D a. is provided in _________ ' Budget Act of _____ or Chapter ________• Statutes of ______ 

b. will be requested in the ______--;-;=:7."==-______ Governor's Budget for appropriation in Budget Act of _____________________ 

.--, 2. Additional expenditures of approximately $ _______________ in the current State Fiscal Year which are not reimbursable by the State pursuant to 

Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. of the Government Code because this regulation: 

D a. implements the Federal mandate contained in ________________________________________________________________ 

o b. implements the court mandate set forth by the 

court in the case of vs. 

o c. implements a mandate of the people of this State expressed in their approval of Proposition No. ____________at the______________ 

election; (DATE) 

D d. is issued only in response to a specific request from the 

____________________________________~ ____________________________ . which islare the only local entity(s) affected: 

o e. will be fully financed from the ______________________-;;:;:=-;;:;:=:-;;-;;;:-;:::::;::-:-_______________________ by Section 

o f. provides for savings to each affected unit of local government which will. at a minimum. offset any additional costs to each such unit; 

o g. creates. eliminates. or changes the penalty for a new crime or infraction contained in ___________________________ 

.I. Savings of approximately $__________annually. 

04. No additional costs or savings because this regulation makes only technical. non-substantive or clarifying changes to current law regulations. 
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 2-98) 

I?J 5. No fiscal impact exists because this regulation does not affect any local entity or program. 

06. 	Other. 

B. FISCAL EFFECT,oN STATE GOVERNMENT (Indicate appropriate boxes 1 through 4 and attach calculations and assumptions of fiscslimpacl for 
the current year and two subsequent Fiscal Years.) 

01. Additional expenditures of approximately $,_______in the current State Fiscal Year. It is anticipated that State agencies will: 

o a. 	 be able to absorb these additional costs within their existing budgets and resources. 

o b. 	 request an increase in the currently authorized budget level for the fiscal year. 

02. Savings of approximately $,________In the current State Fiscal Year. 

[ZJ 3. No fiscal impact exists because this regulation does not affect any State agency or program. 

04. Other. 

C. F,ISCAL EFFECT ON FEDERAL FUNDING OF STATE PROGRAMS (I"dicpf~ appr0;,"iate boxes 1 through 4 and attach calculations and as..umptions 
of fiscal impact for the current year and two subsequent Fiscal Years.) 

r;U 1. Additional expenditures of approximately $,_________in the current State Fiscal Year. 

02. Savings of approximately $_________In the current State Fiscal Year. 


[2J 3. No fiscal impact exists because this regulation does not affect any federally funded State agency or program. 


04. Other. 

TITLE 

Regulations Coordinator 

DATE 

DEPARTMENT OF FINANCE 2 

APPROVAUCONCURRENCE 

PROGRAM BUDGET 

Exempt under SAM section 6660APPROVAUCONCURRENCE :~ 

1. 	 The signature attests that the agency has completed the STD. 399 according to the instructions in SAM sections 6600-6680, and understands the 
impacts of the proposed rulemaking. State boards, offices, or departments not under an Agency Secretary must have the form signed by the highest 
ranking official in the organization. 

2. 	 Financa approval and signature is required when SAM sections 6600-6670 require rompletion of the Fiscal Impact Statement in the STD. 399. ' 
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Assembly Bill No. 105 

CHAPTER 6 

An act to amend Sections 8879.52, 8879.61, 8879.65,14556.7, and 16965 
of the Government Code, to amend Sections 99312, 99315, and 185024 of, 
and to add Sections 99312.1 and 99312.2 to, the Public Utilities Code, to 
repeal Section 7102.1 of, and to repeal and add Sections 6051.8,6201.8, 
6357.3,6357.7,6480.1,7360,7361.1, 7653.1, and 60050 of, the Revenue 
and Taxation Code, to amend Sections 167, 183.1, and 2103 of, and to add 
Section 183.2 to, the Streets and Highways Code, and to amend Section 
12811 of, and to add Section 9400.4 to, the Vehicle Code, relating to 
transportation, making an appropriation therefor, and declaring the urgency 
thereof, to take effect immediately. 

[Approved by Governor March 24, 2011. Filed with 
Secretary ofState March 24, 2011.] 

LEGISLATIVE COUNSEL'S DIGEST 

AB 105, Committee on Budget. Transportation. 
(I) Existing law provides for payment ofcurrent general obligation bond 

debt service for specified voter-approved transportation bonds from gasoline 
excise tax revenue in the Highway Users Tax Account and revenue in the 
Public Transportation Account, and requires the Controller to make specified 
transfers of revenues in that regard to the Transportation Debt Service Fund. 
Existing law, pursuant to the Budget Act of 2010, provides for a loan of 
$761,639,000 from gasoline excise tax revenue in the Highway Users Tax 
Account to the General Fund, to be repaid with interest by June 30, 2013. 

Proposition 22, approved by the voters on November 2, 2010, amends 
the California Constitution to, among other things, impose new restrictions 
on the use of fuel excise tax revenues allocated to the state and revenues 
deposited in the Public Transportation Account. 

This bill, in fiscal years 2010-11 and 2011-12, would require the 
Controller to transfer specified amounts of revenues deposited in the State 
Highway Account from vehicle weight fees to the Transportation Debt 
Service Fund to be used for reimbursement ofthe General Fund for payment 
ofcurrent general obligation bond debt service for specified voter-approved 
transportation bonds, in lieu of the previously authorized gasoline excise 
tax revenues and Public Transportation Account revenues. In subsequent 
years, the bill would require all vehicle weight fee revenues to be transferred 
for this purpose. The bill would make appropriations in this regard. The bill 
would require the Department of Finance to notify the Controller of the 
amount of debt service relating to expenditures for eligible mass transit 
guideway projects that may be paid from revenues restricted by Article XIX 
of the California Constitution. 
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This bill, in fiscal year 2010-11, would require the Controller to transfer 
specified amounts of revenues deposited in the State Highway Account 
from vehicle weight fees to the General Fund as a loan, in lieu of the 
previously authorized loan ofgasoline excise tax revenues. The loan amount 
for 2010-11 would be repaid over3 years beginning on June 30, 2014. The 
bill would also authorize an additional loan in fiscal year 2011-12 of 
specified vehicle weight fee revenues, to be repaid by June 30, 2015. The 
bill would make appropriations in this regard. 

This bill would require the Controller to take various other confonning 
actions as of November 2, 2010, due to voter approval of Proposition 22 
and to the extent the Controller has previously taken actions inconsistent 
with the requirements imposed by this bill. 

(2) Existing law, in the 2011-12 fiscal year, requires certain revenues 
deposited in the State Highway Account that are not restricted as to 
expenditure by Article XIX of the California Constitution to be transferred 
to the Transportation Debt Service Fund for payment of current year debt 
service on certain mass transportation bonds. Thereafter, these revenues are 
to be transferred to the Public Transportation Account. 

This bill would, instead, transfer these revenues to the Transportation 
Debt Service Fund for payment ofcurrent year debt service on certain mass 
transportation bonds in the 2011-12 and 2012-13 fiscal years. Beginning 
in 2013-14, these revenues would be retained in the State Highway Account 
until appropriated by the Legislature. 

(3) Proposition 26, approved by the voters on November 2,2010, amends 
the California Constitution to, among other things, require a % vote ofboth 
houses ofthe Legislature for any change in statute that results in any taxpayer 
paying a higher tax. Proposition 26 also provides that any tax adopted after 
January 1,2010, but prior to November 3, 2010, that was not adopted in 
compliance with the % vote requirement shall be void on November 3, 
20 II, unless the tax is reenacted by the Legislature with a % vote. 

Existing law, as of July I, 20 I0, eliminates the state sales and use tax on 
motor vehicle fuel (gasoline) and increases the excise tax. Existing law, as 
of July I, 20 II, increases the sales and use tax on diesel and decreases the 
excise tax. Existing law requires the State Board ofEqualization to annually 
modify both the gasoline and diesel excise tax rates on a going-forward 
basis so that the various changes in the taxes imposed on gasoline and diesel, 
as described above, are revenue neutral. Existing law enacts other provisions 
related to the implementation of these provisions. 

This bill would repeal all of these provisions. The bill would enact new, 
similar replacement provisions, and state the intent of the Legislature that 
the changes are being made in order to comply with Proposition 26. The 
bill would also increase the new diesel sales and use tax rates to be applicable 
in fiscal years 20 II-12, 2012-13, and 2013-14 above the rates currently 
in effect that the bill would repeal. These increases in the diesel sales and 
use tax rates would be offset by a reduction in the diesel excise tax rate as 
of July I, 20 II, and a requirement for the State Board of Equalization to 
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adjust diesel excise tax rates on a going-forward basis to ensure that the 
overall ehanges in these diesel fuel taxes are revenue neutral. 

(4) Existing statutory law provides that 75% ofdiesel sales tax revenues 
at the 4 %% rate are to be allocated by the Controller from the Public 
Transportation Account to local agencies for public transportation purposes 
pursuant to the State Transit Assistance Program, with the remaining 25% 
of revenues to made available for mass transit programs at the state leveL 
Proposition 22, approved by the voters on November 2, 2010, amends the 
California Constitution to require these Public Transportation Account 
revenues to be divided equally between the State Transit Assistance Program 
and the state-level programs. 

This bill would conform the statutory provisions to the requirements of 
Proposition 22. The bill would appropriate $23,000,000 to the Controller 
from the Public Transportation Account in the 2011-12 fiscal year for 
allocation to the State Transit Assistance Program. The bill would also 
continuously appropriate all of the diesel sales revenues above the 4 %% 
rate to the Controller for allocation to that program. 

(5) Existing law provides for a loan of $135,000,000 from the State 
Highway Account to the General Fund that is to be repaid by June 30, 2012. 

This bill would instead require that loan to be repaid by June 30,2013. 
(6) Existing law, until July 1, 2011, authorizes the Department of 

Transportation to transfer funds as short-term loans between various 
transportation accounts. 

This bill would extend the operation ofthese provisions until July 1,2014. 
The bill would also eliminate the authority of the department to transfer 
funds as short-term loans to and from the Transportation Investment Fund, 
the Transportation Deferred Investment Fund, and the Public Transportation 
Account. 

(7) Existing law creates the California Transportation Commission, with 
various duties and responsibilities relative to the programming and allocation 
of funds for transportation capital projects. Existing law requires the 
commission to submit, by December 15 of eaeh year, an annual report to 
the Legislature summarizing the commission's prior-year decisions in 
allocating transportation capital funds and identifying timely and relevant 
transportation issues facing the state. Existing law, the Highway Safety, 
Traffic Reduction, Air Quality, and Port Security Bond Act of 2006, 
authorizes the issuance of $19.25 billion of general obligation bonds for 
specified purposcs, including $2 billion to be transferred to the Trade 
Corridors Improvement Fund to be available, upon appropriation in the 
annual Budget Act by the Legislature and subject to such conditions and 
criteria as the Legislature may provide by statute, for allocation by the 
commission. Existing law requires the Department ofTransportation to, on 
or before February 18, 2009, report to specified committees ofthe Legislature 
a summary of any memorandum of understanding or any other agreement 
executed between a railroad company and any state or local transportation 
agency relative to any project funded with moneys allocated from the Trade 
Corridors Improvement Fund. 
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This bill would instead require the commission to provide that report to 
specified committees of the Legislature within 30 days of receiving such a 
memorandum ofunderstanding or executed agreement. The bill would also, 
commencing January 1,2012, require the commission to provide semiannual 
reports to those committees on the status ofall railroad projects programmed 
in the Trade Corridors Improvement Fund program. The bill would make 
these reporting requirements inoperative on January 1,2015. 

(8) The Highway Safety, Traffic Reduction, Air Quality, and Port Security 
Bond Act of 2006 also requires that $1 billion of bond funds be deposited 
in the Transit System Safety, Security, and Disaster Response Account, 
administered by the California Emergency Management Agency (Cal EMA), 
for capital projects that provide increased protection against a security and 
safety threat, and for capital expenditures to increase the capacity of transit 
operators to develop disaster response transportation systems, as specified. 
Existing law requires 25% of available funds to be allocated to certain 
regional public waterborne transit agencies. Existing law requires entities 
receiving funds from that account to expend those funds within 3 fiscal 
years of the fiscal year in which the funds were allocated and requires that 
funds remaining unexpended after those 3 years revert to Cal EMA for 
reallocation in subsequent fiscal years. 

This bill, notwithstanding these provisions, would provide that entities 
receiving an allocation of the funds set aside for regional public waterborne 
transit agencies, relative to allocations offunds made prior to June 30, 2011, 
shall have 4 fiscal years from the last day of the fiscal year in which the 
funds were received by that entity to expend those funds. 

(9) Existing law requires funds from the Local Street and Road 
Improvement, Congestion Relief, and Traffic Safety Account of2006 to be 
made available to the Controller for allocation to cities, counties, and a city 
and county, for purposes of the Highway Safety, Traffic Reduction, Air 
Quality, and Port Security Bond Act of 2006, as specified. Upon receipt of 
funds, a city, county, or city and county is required to expend those funds 
within 3 fiscal years from the date that the funds are allocated to it by the 
Controller, and any funds not expended within that period are required to 
be returned to the Controller and reallocated to other cities, counties, or a 
city and county, as specified. 

Existing law establishes the Highway Users Tax Account in the 
Transportation Tax Fund with revenues in the account restricted to 
expenditure on various purposes, including public street and highway 
purposes and certain mass transit guideway purposes. 

This bill would authorize a city, county, or city and county that receives 
these funds in a fiscal year in which funds from the Highway Users Tax 
Account are deferred, suspended, borrowed, or shifted, to expend those 
funds within 4 fi seal years from the last date of the fiscal year in which the 
funds are allocated to it by the Controller. 

(l0) Existing law, the California High-Speed Rail Act, creates the 
High-Speed Rail Authority to develop and implement a high-speed rail 
system in the state, with specified powers and duties. Existing law provides 
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for appointment of an executive director by the authority, who is exempt 
from civil service and serves at the pleasure of the authority. Existing law 
requires the executive director to be paid a salary established by the authority 
and approved by the Department of Personnel Administration. 

This bill, for purposes of managing and administering the ongoing work 
ofthe authority in implementing the high-speed train project, would authorize 
the Governor, upon the recommendation ofthe executive director, to appoint 
up to 6 additional individuals, exempt from civil service, who would serve 
in specified positions at the pleasure ofthe executive director. The bill would 
require a salary survey to be conducted to determine the compensation for 
the executive director and additional exempt persons, and would require 
the salaries to be established by the authority and approved by the 
Department ofPersonnel Administration. 

This bill would impose certain reporting requirements on the authority 
with respect to a portion offunds appropriated to the authority in the 20 to 
and 2011 Budget Acts, to be submitted to the Joint Legislative Budget 
Committee. 

(11) Existing law provides that the Department of Transportation has 
full possession and control ofthe state highway system. Existing law creates 
various programs to fund transportation capital improvement programs and 
provides for allocation ofthose funds. Existing law requires the department 
to prepare an annual budget, as specified, for submission to the Governor. 

This bill would require the department to submit specified supplemental 
information by May 1 of each year to the Legislative Analyst and to the 
Senate Committee on Appropriations and the Assembly Committee on 
Appropriations to substantiate the department's proposed capital outlay 
support budget. 

(12) Existing law provides for apportionment by the Controller of a 
specified amount ofgasoline excise tax revenues in the Highway Users Tax 
Account to cities and counties for local street and road purposes, including 
revenues from the increase in the gasoline excise tax, pursuant to Chapters 
11 and 12 of the 8th Extraordinary Session of the Statutes of 2010. These 
revenues, including the revenues from the increase in the gasoline excise 
tax, are not subject to expenditure requirements and restrictions that were 
applicable to revenues from the gasoline sales tax that was repealed by the 
above-referenced legislation. 

This bill would clarify that the revenues apportioned to cities and counties 
from the increase in the gasoline excise tax may be used for any local street 
and road purpose and are not subject to the requirements and restrictions 
applicable to the former gasoline sales tax revenues. 

(13) Under existing law, when the Department of Motor Vehicles 
determines that an applicant is lawfully entitled to a driver's license, the 
department is required to issue that license to the applicant. Existing law 
specifies the contents of a driver's license. Existing law requires that the 
front of an application for an original or renewal of a driver's license or 
identification card contain a space for an applicant to give his or her consent 
to be an organ and tissue donor upon death. 
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This bill would also require the application for a driver's license or 
identification card to contain a space for an applicant to indicate whether 
he or she has served in the Armed Forces of the United States and to give 
his or her consent to be contacted regarding eligibility to receive state or 
federal veterans benefits. The bilI would require the Department of Motor 
Vehicles to electronically transmit to the Department of Veterans Affairs 
specified information on an applicant who has identified on his or her 
application for a driver's license or identification card that he or she has 
served in the Armed Forces of the United States and consents to being 
contacted about veterans benefits. 

(14) The bill would enact other related provisions. 
(15) The California Constitution authorizes the Governor to declare a 

fiscal emergency and to call the Legislature into special session for that 
purpose. Governor Schwarzenegger issued a proclamation declaring a fiscal 
emergency, and calling a special session for this purpose, on December 6, 
20 I O. Governor Brown issued a proclamation on January 20, 20 II, declaring 
and reaffirming that a fiscal emergency exists and stating that his 
proclamation supersedes the earlier proclamation for purposes of that 
constitutional provision. 

This bill would state that it addresses the fiscal emergency declared and 
reaffirmed by the Governor by proclamation issued on January 20, 20 II, 
pursuant to the California Constitution. 

(16) This bill would declare that it is to take effect immediately as an 
urgency statute. 

Appropriation: yes. 

The people ofthe State ofCalifornia do enact asfollows: 

SECTION I. It is the intent of the Legislature to reenact the "fuel tax 
swap," as originally enacted by Assembly Bill 6 of the 2009-10 Eighth 
Extraordinary Session and subsequently modified by Senate Bill 70 of the 
2009-10 Regular Session, and as further modified herein, with a two-thirds 
vote of each house of the Legislature pursuant to the requirements of 
Proposition 26, as approved by the voters at the November 2, 2010, statewide 
General Election. 

SEC. 2. Section 8879.52 of the Government Code is amended to read: 
8879.52. (a) The commission shall evaluate, consistent with the 

commission's Trade Corridors Improvement Fund (TCIF) Guidelines, 
adopted November 27, 2007, as part of the 2010 TCIF review, the total 
potential costs and total potential economic and noneconomic benefits of 
the program to California's economy, environment, and public health. The 
commission shall consult with the State Air Resources Board in order to 
utilize the appropriate models, techniques, and methods to develop the 
evaluation required by this subdivision. 

(b) With respect to the two billion dollars ($2,000,000,000) appropriated 
from the TCIF, as described in paragraph (l) of subdivision (c) of Section 
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8879.23, and the five hundred million dollars ($500,000,000) to be made 
available from the State Highway Account, the following programming 
schedule shall apply: 

(l) The Los Angeles/Inland Empire Corridor shall receive a minimum 
of one billion five hundred million dollars ($1,500,000,000). 

(2) The San Diego/International Border Corridor shall receive a minimum 
of two hundred fifty million dollars ($250,000,000). 

(3) The San Francisco Bay/Central Valley Corridor shall receive a 
minimum of six hundred forty million dollars ($640,000,000). 

(4) Other corridors, as determined by the commission, shall receive a 
minimum of sixty million dollars ($60,000,000). 

(c) The corridors referenced in subdivision (b) shall receive the minimum 
amount of funding programmed for that corridor notwithstanding the 
deprogramming ofany project or projects in that corridor by the commission. 
If a project is or projects are deprogrammed, the commission shall 
collaborate with the local transportation agencies in that corridor to select 
another project or projects for programming of those funds within the 
minimum amount provided to each corridor pursuant to subdivision (b). 

(d) Ifthe Colton Crossing project programmed in the commission's TCIF 
Program as ofApril 10, 2008, does not meet the requirements or delivery 
schedule contained in its project baseline agreement when reviewed by the 
commission no later than March 2010, the project shall be ineligible to 
receive an allocation from the TCIF. The ninety-seven million dollars 
($97,000,000) associated with the project shall then be available for 
programming in the Los Angeles/Inland Empire Corridor. In that event, the 
commission shall collaborate with the local transportation agencies in that 
corridor to select another project or projects for programming ofthose funds, 
and, in making that selection, shall take into consideration the Los 
Angeles/Inland Empire Corridor Tier One or Tier Two Project Lists and 
any other project identified by the local agencies. Projects currently receiving 
TCIF funding shall not be considered for selection. 

(e) (I) The commission shall report to the Assembly Committee on 
Transportation, the Senate Committee on Transportation and Housing, the 
Senate Committee on Budget and Fiscal Review, the Assembly Committee 
on Budget, the Senate Committee on Appropriations, and the Assembly 
Committee on Appropriations a summary of any memorandum of 
understanding, along with a copy of the memorandum, or any agreement 
executed between a railroad company and any state or local transportation 
agency as it relates to any project funded with moneys allocated from the 
TCIF within 30 days of the commission's receipt of those documents. 

(2) Commencing January I, 2012, the commission shall provide 
semiannual reports to the Assembly Committee on Transportation, the 
Senate Committee on Transportation and Housing, the Senate Committee 
on Budget and Fiscal Review, the Assembly Committee on Budget, the 
Senate Committee on Appropriations, and the Assembly Committee on 
Appropriations on the status ofall railroad projects programmed in the TCIF 
program. 
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(3) This subdivision shall become inoperative on January I, 2015, 
pursuant to Section 10231.5. 

SEC. 3. Section 8879.61 of the Government Code is amended to read: 
8879.61. (a) (I) Entities described in subdivisions (a), (b), and (c) of 

Section 8879.57 receiving an allocation of funds pursuant to this article 
shall expend those funds within three fiscal years of the fiscal year in which 
the funds were allocated. Funds remaining unexpended thereafter shall 
revert to the California Emergency Management Agency for reallocation 
under this article in subsequent fiscal years. 

(2) Notwithstanding paragraph (I), for an allocation offunds made prior 
to June 30, 2011, to an entity described in subdivision (b) ofSection 8879.57, 
that entity shall have four fiscal years from the last day of the fiscal year in 
which the funds were received by that entity to expend those funds. 

(b) Entities that receive grant awards from funds allocated pursuant to 
subdivisions (b) or (c) of Section 8879.57 are not eligible to receive awards 
from the funds allocated pursuant to subdivision (a) of Section 8879.57. 

(c) Funds appropriated for the program established by this article in the 
Budget Act of2007 shall be allocated consistent with the allocation schedule 
established in Section 8879.57. 

SEC. 4. Section 8879.65 of the Government Code is amended to read: 
8879.65. (a) Funds appropriated from the Local Street and Road 

Improvement, Congestion Relief, and Traffic Safety Account of 2006, 
established by subdivision (I) of Section 8879.23, shall be made available 
to the Controller for allocation to cities, counties, and a city and county. 
From bond funds appropriated in the 2007-08 fiscal year for cities, including 
a city and county, each city, and city and county, shall receive at least a 
minimum allocation of four hundred thousand dollars ($400,000), as 
described in subparagraph (8) ofparagraph (I) ofsubdivision (I) ofSection 
8879.23. The remainder ofthe funds appropriated for cities, including a city 
and county, shall be allocated in the proportion described in subparagraph 
(8) of paragraph (l) of subdivision (I) of Section 8879.23. In no case shall 
a city, or a city and county, receive an allocation in excess of its total share, 
as described in subdivision (I) of Section 8879.23, except as described in 
subdivision (d). 

(b) Prior to receiving an allocation offunds from the Controller in a fiscal 
year, an eligible local agency shall submit to the Department of Finance a 
list ofprojects expected to be funded with bond funds pursuant to an adopted 
city, county, or city and county budget. All projects proposed to be funded 
with funds from the account shall be included in a city, county, or city and 
county budget that is adopted by the applicable city council or board of 
supervisors at a regular public meeting. The list of projects expected to be 
funded with bond funds shall include a description and the location of the 
proposed project, a proposed schedule for the project's completion, and the 
estimated useful life of the improvement. The project list shall not limit the 
flexibility of an eligible local agency to fund projects in accordance with 
local needs and priorities so long as the projects are consistent with 
subparagraph (8) of paragraph (1) of subdivision (I) of Section 8879.23. 

95 



9 Ch.6 

(1) The Department of Finance shall report monthly to the Controller 
the eligible local agencies that have submitted a list ofprojects as described 
in this subdivision. 

(2) Upon receipt of the information described in paragraph (l), the 
Controller shall allocate funds to those agencies that have submitted a list 
of projects, as reported by the Department of Finance. 

(c) Each fiscal year upon expending funds from the account, a city, 
county, or city and county shall submit documentation to the Department 
of Finance which includes a description and location of each completed 
project, the amount of funds expended on the project, the completion date, 
and the project's estimated useful life. The documentation shall be forwarded 
to the department, in a manner and form approved by the department, at the 
end of each fiscal year until the funds in the account are exhausted. The 
department may post the information contained in the documentation on 
the department's official Web site. 

(d) (1) A city, county, or city and county receiving funds pursuant to 
this section shall have three fiscal years to expend the funds following the 
fiscal year in which the allocation was made by the Controller, and any 
funds not expended within that period shall be returned to the Controller 
and be reallocated to other cities, counties, or a city and county, as applicable, 
pursuant to the allocation formulas set forth in subparagraph (A) or (B) of 
paragraph (1) of subdivision (f) of Section 8879.23, but excluding the 
requirement for a minimum city allocation as described in subparagraph 
(B) of paragraph (l) of that subdivision and section. 

(2) Notwithstanding paragraph (l), a city, county, or city and county 
receiving funds pursuant to this section, during any fiscal year in which 
funds from the Highway Users Tax Account are deferred, suspended, 
borrowed, or shifted, shall have four fiscal years from the last date of the 
fiscal year in which the funds are allocated to it by the Controller to expend 
the funds. 

(e) Subject to the requirements and conditions of this section, it is the 
intent of the Legislature to appropriate funds from the account so that the 
Controller may allocate the balance ofthese funds to eligible local agencies 
over the next four years, following the 2007-08 fiscal year. Nothing in this 
section shall prevent the Legislature from appropriating funds on a more 
expedited basis based on local agency need. 

(f) The sum of three hundred fifty million dollars ($350,000,000) is 
hereby appropriated from funds in the Local Street and Road Improvement, 
Congestion Relief, and Traffic Safety Account of2006 created pursuant to 
subdivision (f) of Section 8879.23, for allocation pursuant to this article, as 
an augmentation to the amount appropriated in Item 9350-104-6065 of the 
Budget Act of 2007. The total 2007--08 fiscal year appropriation of nine 
hundred fifty million dollars ($950,000,000) shall be allocated as follows: 
four hundred million dollars ($400,000,000) to counties and five hundred 
fifty million dollars ($550,000,000) to cities. 

(g) Notwithstanding the provisions ofltem 9350-104-6065 ofthe Budget 
Act of 2008, a city or city and county that receives any portion of the funds 
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appropriated by that item shall agree to encumber the funds before July 1, 
2010. 

SEC. 5. Section 14556.7 of the Government Code is amended to read: 
14556.7. (a) To provide adequate cash for projects, including, but not 

limited to, projects in the State Transportation Improvement Program, the 
State Highway Opemtion and Protection Program, and the Traffic Congestion 
Relief Program, and for the support of the department, the department may 
transfer funds as short-term loans among and between the State Highway 
Account in the State Transportation Fund and the Traffic Congestion Relief 
Fund (TCRF), subject to those terms and conditions that the Director of 
Finance may impose upon those transfcrs. When loan balances authorized 
in this subdivision are outstanding, the Director of Transportation shall 
rcport the amounts ofloans outstanding with respect to each fund or account 
as of the last business day of each quarter to the commission. The 
commission shall monitor the cashflow loan program authorized in this 
section and shall provide guidance to the department to ensure that sufficient 
resources will be available for all projects and all other authorized 
expenditures from each fund or account so as to not delay any authorized 
expenditure. 

(b) For the purposes of this section, a "short-term loan" is a transfer that 
is made subject to the following conditions: 

(I) That any amount loaned is to be repaid in full to the fund or account 
from which it was loaned during the same fiscal year in which the loan was 
made, except that repayment may be delayed until a date not more than 30 
days after the date ofenactment of the annual Budgct Act for the subsequent 
fiscal year. 

(2) That loans shall be repaid whenevcr the funds are needed to meet 
cash expenditure needs in the loaning fund or account. 

(c) This section shall become inoperative on July I, 2014, and, as of 
January 1,2015, is repealed, unlcss a later enacted statute, that becomes 
operative on or before January 1,2015, deletes or extends the dates on which 
it becomes inoperative and is repealed. 

SEC. 6. Section 16965 of the Government Code is amended to read: 
16965. (a) The Transportation Debt Service Fund is hereby created in 

the State Treasury. Moneys in the fund shall, among other things, as provided 
in this section, be dedicated to payment of debt service on bonds including 
bonds issued pursuant to the Clean Air and Transportation Improvement 
Act of 1990 (Part 11.5 (commencing with Section 99600) of Division 10 
of the Public Utilities Code), the Passenger Rail and Clean Air Bond Act 
of 1990 (Chapter 17 (commencing with Section 2701) of Division 3 of the 
Streets and Highways Code), the Seismic Retrofit Bond Act of 1996 (Chapter 
12.48 (commencing with Section 8879) of Division 1 of Title 2), the 
Highway Safety, Traffic Reduction, Air Quality, and Port Security Bond 
Act of2006 (Chapter 12.49 (commencing with Section 8879.20) ofDivision 
1 ofTitle 2), and the Safe, Reliable High-Speed Passenger Train Bond Act 
for the 21st Century (Chapter 20 (commencing with Section 2704) of 
Division 3 of the Streets and Highways Code). If the moneys in the fund 

95 



11- Ch.6 

are insufficient to pay the balance of the debt consistent with existing 
obligations, the General Fund will be used to pay the balance of any debt 
service. 

(b) From moneys transferred to the fund pursuant to an annual Budget 
Act or other statute from the State Highway Account in the State 
Transportation Fund, the Controller shall transfer as an expenditure reduction 
to the General Fund any amount necessary to offset the cost of current year 
debt service payments made from the General Fund during any fiscal year 
for transportation-related general obligation bond expenditures consistent 
with Article XIX of the California Constitution. 

(c) From moneys transferred to the fund pursuant to Section 2103 ofthe 
Streets and Highways Code and subdivisions (a) and (b) of Section 9400.4 
of the Vehicle Code, the Controller shall transfer as an expenditure reduction 
to the General Fund any amount necessary to offset the cost of current year 
debt service payments made from the General Fund on any bonds issued 
pursuant to Proposition] 92 (1996) and three-quarters of the amount of 
current year debt service payments made from the General Fund on any 
bonds issued pursuant to Proposition I B (2006). 

(d) From moneys transferred to the fund pursuant to Section 183.1 of 
the Streets and Highways Code, the Controller shall transfer as an 
expenditure reduction to the General Fund any amount necessary to offset 
the cost of current year debt service payments made from the General Fund 
on any bonds issued pursuant to Proposition ] 16 (1990). 

(e) From moneys transferred to the fund pursuant to Section 99315 of 
the Public Utilities Code and subdivisions (a) and (b) of Section 9400.4 of 
the Vehicle Code, the Controller shall transfer as an expenditure reduction 
to the General Fund any amount necessary to offset the cost ofcurrent year 
debt service payments made from the General Fund on any bonds issued 
pursuant to Proposition 108 (1990) and Proposition lA (2008), and 
one-quarter of the amount ofcurrent year debt service payments made from 
the General Fund on any bonds issued pursuant to Proposition lB (2006). 
The Department of Finance shall notifY the Controller by July 30 of every 
year of the percentage of debt service that is expected to be paid in that 
fi scal year on bond-funded projects that qualifY as eligible guideway projects 
consistent with the requirements applicable to the expenditure of revenues 
under Article XIX of the California Constitution. 

(t) On or before the second business day following the date on which 
transfers are made to the Transportation Debt Service Fund, the Controller 
shall transfer those funds from the fund to the General Fund pursuant to this 
section. 

SEC. 7. Section 99312 of the Public Utilities Code is amended to read: 
99312. Except as provided in Sections 99311 and 99311.5, and Sections 

6051.8 and 6201.8 of the Revenue and Taxation Code, and except as 
otherwise provided in subdivisions (d) and (e), the funds in the account shall 
be made available for the following purposes: 

(a) Fifty percent for purposes ofSection 99315, subject to appropriation 
by the Legislature. 
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(b) To the Controller, 25 percent for allocation to transportation planning 
agencies, county transportation commissions, and the San Diego 
Metropolitan Transit Development Board pursuant to Section 99314. 
Commencing with the 2011-12 fiscal year, these funds are hereby 
continuously appropriated for purposes of this subdivision. 

(c) To the Controller, 25 percent for allocation to transportation agencies, 
county transportation commissions, and the San Diego Metropolitan Transit 
Development Board for purposes of Section 99313. Commencing with the 
2011-12 fiscal year, these funds are hereby continuously appropriated for 
purposes of this subdivision. 

(d) (1) For the 2009-10 fiscal year, notwithstanding any other provision 
ofthis section or any other provision oflaw, the sum offour hundred million 
dollars ($400,000,000) is hereby appropriated from the account to the 
Controller for immediate allocation pursuant to paragraph (2). These funds 
are intended to cover the two-year period ofthe 2009-10 and 2010-11 fiscal 
years. The remaining funds in the account subject to this section shall be 
available for the purposes ofSection 99315, subject to appropriation by the 
Legislature. 

(2) (A) Fifty percent of the amount appropriated to the Controller 
pursuant to paragraph (I) shall be allocated to transportation planning 
agencies, county transportation commissions, and the San Diego 
Metropolitan Transit Development Board pursuant to Section 99314. 

(B) Fifty percent of the amount appropriated to the Controller pursuant 
to paragraph (l) shall be allocated to transportation planning agencies, 
county transportation commissions, and the San Diego Metropolitan Transit 
Development Board pursuant to Section 99313. 

(e) For the 2010-11 fiscal year, notwithstanding any other provision of 
this section or any other provision of law, the funds in the account subject 
to this section shall be made available only for purposes of Section 99315, 
subject to appropriation by the Legislature. 

SEC. 8. Section 99312.1 is added to the Public Utilities Code, to read: 
99312.1. Revenues transferred to the Public Transportation Account 

pursuant to Sections 6051.8 and 6201.8 of the Revenue and Taxation Code 
are hereby continuously appropriated to the Controller for allocation as 
follows: 

(a) Fifty percent for allocation to transportation planning agencies, county 
transportation commissions, and the San Diego Metropolitan Transit 
Development Board pursuant to Section 99314. 

(b) Fifty percent for allocation to transportation agencies, county 
transportation commissions, and the San Diego Metropolitan Transit 
Development Board for purposes of Section 99313. 

For purposes of this ehapter, the revenues allocated pursuant to this section 
shall be subject to the same requirements as revenues allocated pursuant to 
subdivisions (b) and ( c), as applicable, of Section 99312. 

SEC. 9. Section 99312.2 is added to the Public Utilities Code, to read: 
99312.2. Notwithstanding any other provision of law, twenty-three 

million dollars ($23,000,000) is hereby appropriated from the Public 
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Transportation Account to the Controller for allocation to local agencies 
for the 2011-12 fiscal year, with eleven million five hundred thousand 
dollars ($11,500,000) to be allocated pursuantto Section 99313 and eleven 
million five hundred thousand dollars ($11,500,000) to be allocated pursuant 
to Section 99314. For purposes of this chapter, the revenues allocated 
pursuant to this section shall be subject to the same requirements as revenues 
allocated pursuant to subdivisions (b) and (c), as applicable, of Section 
99312. 

SEC. 10. Section 99315 of the Public Utilities Code is amended to read: 
99315. Funds made available pursuant to subdivision (a) of Section 

99312 shall be available for all of the following purposes: 
(a) To the department for bus and passenger rail services pursuant to 

Sections 14035, 14035.5, and 14038 of the Government Code. 
(b) To the department for funding of public transit capital improvement 

projects in the state transportation improvement program, pursuant to Section 
14529 of the Government Code. 

(c) To the department for its planning activities not payable from the 
State Highway Account in the State Transportation Fund, its mass 
transportation responsibilities, and its assistance in regional transportation 
planning. 

(d) To the department for allocation by the director to the Institute of 
Transportation Studies of the University of California for training and 
research in public transportation systems engineering and management and 
coordination with other transportation modes. 

(e) To the commission for its activities not payable from the State 
Highway Account. 

(t) To the Public Utilities Commission for its passenger rail safety 
responsibilities specified in statute on commuter rail, intercity rail, and urban 
rail transit lines. 

(g) For transfer to the Transportation Debt Service Fund created by 
Section 16965 of the Government Code to reimburse the General Fund for 
current year debt service payments on rail and transit-related general 
obligation bonds other than those issued pursuant to the Clean Air and 
Transportation Improvement Act of 1990 (Part 11.5 (commencing with 
Section 99600)), as follows: 

(1) For the 2009-10 fiscal year, the Controller shall transfer up to one 
hundred forty-two million fifty-eight thousand dollars ($142,058,000) to 
the fund upon order of the Director of Finance for debt service paid or 
payable within that fiscal year. 

(2) For the 2010-11 fiscal year, the Controller shall transfer up to ninety 
million eight hundred eighty-six thousand dollars ($90,886,000) in revenues 
collected before November 2,2010, to the fund, as follows: 

(A) By the 15th of every month, the Treasurer, in consultation with the 
Director of Finance, shall notify the Controller ofthe amount of debt service 
that will be paid on each transportation bond during that month. 

(B) Within two business days following the 28th of every month, the 
Controller shall transfer from the account to the Transportation Debt Service 
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Fund an amount equal to monthly debt service paid by the General Fund 
on any bonds issued pursuant to Proposition 108 (1990) and Proposition 
IA (2008), and one-quarter ofthe monthly debt service paid by the General 
Fund on any bonds issued pursuant to Proposition I B (2006). 

(C) Any transfers made from the Public Transportation Account pursuant 
to this subdivision for any months after October 20 I 0 shall be reversed and 
repaid to the account, and shall instead be made, to the extent authorized, 
from weight fee revenues in the State Highway Account as provided for in 
Section 9400.4 of the Vehicle Code. 

SEC. II. Section 185024 of the Public Utilities Code is amended to 
read: 

185024. (a) The authority shall appoint an executive director, exempt 
from civil service, who shall serve at the pleasure of the authority, to 
administer the affairs of the authority as directed by the authority. 

(b) For purposes of managing and administering the ongoing work of 
the authority in implementing the high-speed train project, the Governor, 
upon the recommendation of the executive director, may appoint up to six 
additional individuals, exempt from civil service, who shall serve at the 
pleasure ofthe executive director. Pursuant to this subdivision, the Governor 
may appoint persons only for the following positions: 

(1) Chief program manager. 
(2) Up to three regional directors. 
(3) Chief financial officer. 
(4) Director of risk management and project controls. 
(c) The compensation ofthe executive director and the additional persons 

authorized by subdivision (b) shall be established by the authority, and 
approved by the Department of Personnel Administration, in an amount 
that is reasonably necessary, in the discretion of the authority, to attract and 
hold a person of superior qualifications. The authority shall cause to be 
conducted, through the use of independent outside advisers, a salary survey 
to determine the compensation for the positions under this subdivision. The 
Department of Personnel Administration may, in its discretion, accept a 
previously completed salary survey that meets the requirements of this 
subdivision, and shall review the methodology used in the survey. The salary 
survey shall consider both of the following: 

(l) Other state, regional, and local transportation agencies that are most 
comparable to the authority and its responsibilities. 

(2) Other relevant labor pools. 
The compensation set by the authority shall not exceed the highest 

comparable compensation for a position of that type, as determined by the 
salary survey. Based on the salary survey, these positions shall be paid a 
salary established by the authority and approved by the Department of 
Personnel Administration. 

(d) The executive director may, as authorized by the authority, appoint 
necessary staff to carry out the provisions of this part. 

SEC. 12. Section 6051.8 ofthe Revenue and Taxation Code is repealed. 
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SEC. 13. Section 6051.8 is added to the Revenue and Taxation Code, 
to read: 

6051.8. (a) Except as provided by Section 6357.3, in addition to the 
taxes imposed by this part, for the privilege of selling tangible personal 
property at retail a tax is hereby imposed upon all retailers at the rate of 
1.7 5 percent of the gross receipts of any retailer from the sale of all diesel 
fuel, as defined in Section 60022, sold at retail in this state on and after the 
operative date of this subdivision. 

(b) Notwithstanding subdivision (a), for the 2011-12 fiscal year only, 
the rate referenced in subdivision (a) shall be 1.87 percent. 

(c) Notwithstanding subdivision (a), for the 2012-13 fiscal year only, 
the rate referenced in subdivision ( a) shall be 2.17 percent. 

(d) Notwithstanding subdivision (a), for the 2013-14 fiscal year only, 
the rate referenced in subdivision (a) shall be 1.94 percent. 

(e) Notwithstanding subdivision (b) ofSection 7102, all ofthe revenues, 
less refunds, collected pursuant to this section shall be estimated by the 
State Board of Equalization, with the concurrence of the Department of 
Finance, and transferred quarterly to the Public Transportation Account in 
the State Transportation Fund for allocation pursuant to Section 99312.1 of 
the Public Utilities Code. 

(t) Subdivisions ( a) to (e), inclusive, shall become operative on July 1, 
2011. 

SEC. 14. Section 6201.8 of the Revenue and Taxation Code is repealed. 
SEC. 15. Section 6201.8 is added to the Revenue and Taxation Code, 

to read: 
6201.8. (a) Except as provided by Section 6357.3, in addition to the 

taxes imposed by this part, an excise tax is hereby imposed on the storage, 
use, or other consumption in this state of diesel fuel, as defined in Section 
60022, at the rate of 1.75 percent of the sales price of the diesel fuel on and 
after the operative date of this subdivision. 

(b) Notwithstanding subdivision (a), for the 2011-12 fiscal year only, 
the rate referenced in subdivision (a) shall be 1.87 percent. 

(c) Notwithstanding subdivision (a), for the 2012-13 fiscal year only, 
the rate referenced in subdivision (a) shall be 2.17 percent. 

(d) Notwithstanding subdivision (a), for the 2013-14 fiscal year only, 
the rate referenced in subdivision (a) shall be 1.94 percent. 

(e) Notwithstanding subdivision (b) of Section 7102, all of the revenues, 
less refunds, collected pursuant to this section shall be estimated by the 
State Board of Equalization, with the concurrence of the Department of 
Finance, and transferred quarterly to the Public Transportation Account in 
the State Transportation Fund for allocation pursuant to Section 99312.1 of 
the Public Utilities Code. 

(t) Subdivisions (a) to (e), inclusive, shall become operative on July 1, 
2011. 

SEC. 16. Section 6357.3 of the Revenue and Taxation Code is repealed. 
SEC. 17. Section 6357.3 is added to the Revenue and Taxation Code, 

to read: 
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6357.3. (a) On and after July 1,2011, there are exempted from the taxes 
imposed by Seetions 6051.8 and 6201.8, the gross receipts from the sale in 
this state of, and the storage, use, or other consumption in this state ofboth 
of the following: 

(1) Diesel fuel purchased for use or used in a manner that is exempt from 
the tax imposed pursuant to Part 31 (commencing with Section 60001) of 
Division 2 and not subject to the backup tax imposed by Section 60058 or 
the payment requirement specified in Section 60108. 

(2) Diesel fuel subject to the payment requirement specified in Section 
60502.2. 

(b) No exemption from the tax imposed pursuant to Sections 6051.8 and 
6201.8 shall be allowed under this section unless the purchaser furnishes 
the seller with an exemption certificate, completed in accordance with any 
instructions or regulations as the board may prescribe. 

(c) If a purchaser certifies in writing to the seller that the diesel fuel 
purchased without payment of the tax imposed pursuant to Section 6051.8 
or 6201.8 will be used in a manner entitling the seller to regard the gross 
receipts or sales price from the sale as exempt from that tax, and uses the 
diesel fuel in a manner that subjects the diesel fuel to the tax imposed 
pursuant to Section 60050, the purchaser shall be liable for payment of the 
sales tax imposed pursuant to Section 6051.8, with applicable interest, as 
if the purchaser were a retailer making a retail sale of the diesel fuel at the 
time the fuel is so used, and the sales price ofthe diesel fuel to the purchaser 
shall be deemed the gross receipts from that retail sale. 

SEC. 18. Section 6357.7 ofthe Revenue and Taxation Code is repealed. 
SEC. 19. Section 6357.7 is added to the Revenue and Taxation Code, 

to read: 
6357.7. (a) On and after July 1, 2010, there are exempted from the taxes 

imposed by this part, the gross receipts from the sale in this state of, and 
the storage, use, or other consumption in this state of, motor vehicle fuel, 
as defined in Section 7326. 

(b) (1) Notwithstanding any provision of the Bradley-Burns Uniform 
Local Sales and Use Tax Law (Part 1.5 (commencing with Section 7200») 
or the Transactions and Use Tax Law (Part 1.6 (commencing with Section 
7251», the exemption established by this section shall not apply with respect 
to any tax levied by a county, city, or district pursuant to, or in accordance 
with, either of those laws. 

(2) The exemption established by this section shall not apply with respect 
to any tax levied pursuant to Section 6051.2, 6051.5, 6201.2, or 6201.5, or 
pursuant to Section 35 ofArticle XIII of the California Constitution. 

(c) On and after July 1, 2010, the State Board of Equalization and the 
Department of Finance shall recognize that the state no longer receives state 
sales and use tax revenues from the sale of, and the storage, use, or other 
consumption of, motor vehicle fuel for purposes of any estimates required 
to be performed under paragraphs (1) and (2) of subdivision (a) of Section 
7102, and Section 7104.2. 

SEC. 20. Section 6480.1 ofthe Revenue and Taxation Code is repealed. 
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SEC. 21. Section 6480.1 is added to the Revenue and Taxation Code, 
to read: 

6480.1. (a) At any time that motor vehicle fuel tax or diesel fuel tax is 
imposed or would be imposed, but for the dyed diesel fuel exemption in 
paragraph (1) of subdivision (a) of Section 60100, or the train operator 
exemption in paragraph (7) ofsubdivision (a) ofSection 60 I 00 or paragraph 
(II) of subdivision (a) of Section 7401, or, pursuant to subdivision (f) of 
Section 6480, would be deemed to be imposed, on any removal, entry, or 
sale in this state of motor vehicle fuel, aircraft jet fuel, or diesel fuel, the 
supplier shall collect prepayment ofretail sales tax from the person to whom 
the motor vehicle fuel, aircraft jet fuel, or diesel fuel is sold. However, if 
no sale occurs at the time of imposition of motor vehicle fuel tax or diesel 
fuel tax, the supplier shall prepay the retail sales tax on that motor vehicle 
fuel, aircraft jet fuel, or diesel fuel. The prepayment required to be collected 
by the supplier constitutes a debt owed by the supplier to this state until 
paid to the board, until satisfactory proof has been submitted to prove that 
the retailer of the fuel has paid the retail sales tax to the board, or until a 
supplier or wholesaler who has consumed the fuel has paid the use tax to 
the board. Each supplier shall report and pay the prepayment amounts to 
the board, in a form as prescribed by the board, in the period in which the 
fuel is sold. On each subsequent sale of that fuel, each seller, other than the 
retailer, shall collect from his or her purchaser a prepayment computed using 
the rate applicable at the time of sale. Each supplier shall provide his or her 
purchaser with an invoice for, or other evidence of, the collection of the 
prepayment amounts which shall be separately stated thereon. 

(b) (I) A wholesaler shall collect prepayment ofthe retail sales tax from 
the person to whom the motor vehicle fuel, aircraft jet fuel, or diesel fuel 
is sold. Each wholesaler shall provide his or her purchaser with an invoice 
for or other evidence of the collection of the prepayment amounts, which 
shall be separately stated thereon. 

(2) Each wholesaler shall report to the board, in a form as prescribed by 
the board and for the period in which the motor vehicle fuel, aircraft jet fuel, 
or diesel fuel was sold, all of the following: 

(A) The number of gallons of fuel sold and the amount of sales tax 
prepayments collected by the wholesaler. 

(8) The number of tax-paid gallons purchased and the amount of sales 
tax prepayments made by the wholesaler. 

(C) In the event that the amount of sales tax prepayments collected by 
the wholesaler is greater than the amount of sales tax prepayments made 
by the wholesaler, then the excess constitutes a debt owed by the wholesaler 
to the state until paid to the board, or until satisfactory proof has been 
submitted that the retailer of the fuel has paid the tax to the board. 

(c) A supplier or wholesaler who pays the prepayment and issues a resale 
certificate to the seller, but subsequently consumes the motor vehicle fuel, 
aircraft jet fuel, or diesel fuel, shall be entitled to a credit against his or her 
sales and use taxes due and payable for the period in which the prepayment 

95 



Ch.6 -18­

was made, provided that he or she reports and pays the use tax to the board 
on the consumption of that fuel. 

(d) The amount of a prepayment paid by the retailer or a supplier or 
wholesaler who has consumed the motor vehicle fuel, aircraft jet fuel, or 
diesel fuel to the seller from whom he or she acquired the fuel shall constitute 
a credit against his or her sales and use taxes due and payable for the period 
in which the sale was made. Failure of the supplier or wholesaler to report 
prepayments or the supplier's or wholesaler's failure to comply with any 
other duty under this article shall not constitute grounds for denial of the 
credit to the retailer, supplier, or wholesaler, either on a temporary or 
permanent basis or otherwise. To be entitled to the credit, the retailer, 
supplier, or wholesaler shall retain for inspection by the board any receipts, 
invoices, or other documents showing the amount of sales tax prepaid to 
his or her supplier, together with the evidence of payment. 

(e) The rate of the prepayment required to be collected during the period 
from July 1, 1986, through March 31, 1987, shall be four cents ($0.04) per 
gallon of motor vehicle fuel distributed or transferred. 

(f) On April 1 of each succeeding year, the prepayment rate per gallon 
for motor vehicle fuel, rounded to the nearest one-half ofone cent ($0.005), 
of the required prepayment shall be established by the board based upon 80 
percent ofthe combined state and local sales tax rate established by Sections 
6051, 6051.2, 6051.3, 6051.5, 7202, and 7203.1, and Section 35 ofArticle 
Xll1 of the California Constitution on the arithmetic average selling price 
(excluding sales tax) as determined by the State Energy Resources 
Conservation and Development Commission, in its latest publication of the 
"Quarterly Oil Report," ofall grades of gasoline sold through a self-service 
gasoline station. In the event the "Quarterly Oil Report" is delayed or 
discontinued, the board may base its determination on other sources of the 
arithmetic average selling price of gasoline. The board shall make its 
determination of the rate no later than November 1 of the year prior to the 
effective date of the new rate. Immediately upon making its determination 
and setting of the rate, the board shall each year, no later than January 1, 
notify by mail every supplier, wholesaler, and retailer ofmotor vehicle fuel. 
In the event the price of fuel decreases or increases or an exemption from 
sales tax for sales of fuel is enacted, and the established rate results in or 
could result in prepayments which consistently exceed or are significantly 
lower than the retailers' sales tax liability, the board may readjust the rate. 

(g) On April 1 of each succeeding year, the prepayment rate per gallon 
for aircraft jet fuel, rounded to the nearest one-half of one cent ($0.005), 
shall be established by the board based upon 80 percent of the combined 
state and local sales tax rate established by Sections 6051, 6051.2, 6051.3, 
6051.5, 7202, and 7203.1, and Section 35 ofArticle XIII of the California 
Constitution on the arithmetic average selling price (excluding sales and 
state excise tax) as determined by the board. The board shall make its 
determination of the rate no later than November 1 of the year prior to the 
effective date of the new rate. The rate of the prepayment required to be 
collected for aircraft jet fuel shall be equal to 80 percent of the arithmetic 
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average selling price ofaircraft jet fuel as specified by industry publications. 
Immediately upon making its determination and setting ofthe rate, the board 
shall each year, no later than January 1, notify by mail every supplier, 
wholesaler, and retailer ofaircraft jet fuel. In the event the price of aircraft 
jet fuel decreases or increases, and the established rate results in prepayments 
that consistently exceed or are significantly lower than the retailers' sales 
tax liability, the board may readjust the rate. 

(h) On April 1 of each succeeding year, the prepayment rate per gallon 
for diesel fuel, rounded to the nearest one-half of one cent ($0.005), shall 
be established by the board based upon 80 percent of the combined state 
and local sales tax rate established by Sections 6051, 6051.2, 6051.3, 6051.5, 
7202, and 7203.1, and Section 35 of Article XIII of the California 
Constitution on the arithmetic average selling price (excluding sales and 
state excise tax) as determined by the board. The board shall make its 
determination of the rate no later than November I of the year prior to the 
effective date of the new rate. The rate of the prepayment required to be 
collected for diesel fuel shall be equal to 80 percent ofthe arithmetic average 
selling price ofdiesel fuel as specified by industry publications. Immediately 
upon making its determination and setting of the rate, the board shall each 
year, no later than January I, notify by mail every supplier, wholesaler, and 
retailer of diesel fuel. In the event the rate of sales tax imposed on sales of 
diesel fuel increases or decreases or the price of diesel fuel decreases or 
increases, and the established rate results in or could result in prepayments 
that consistently exceed or are significantly lower than the retailers' sales 
tax liability, the board may readjust the rate. 

(1) (I) Notwithstanding any other provision ofthis section, motor vehicle 
fuel sold by a supplier or wholesaler to a qualified purchaser who, pursuant 
to a contract with the State ofCalifornia or its instrumentalities, resells that 
fuel to the State of California or its instrumentalities shall be exempt from 
the prepayment requirements. 

(2) A qualified purchaser who acquires motor vehiele fuel for subsequent 
resale to the State of California or its instrumentalities pursuant to this 
subdivision shall furnish to the supplier or wholesaler from whom the fuel 
is acquired an exemption certificate, completed in accordance with any 
instructions or regulations as the board may prescribe. The supplier or 
wholesaler shall rctain the certificate in his or her records in support of the 
exemption. To qualify for the prepayment exemption, both of the following 
conditions shall apply: 

(A) The qualified purchaser does not take possession of the fuel at any 
time. 

(8) The fuel is delivered into storage tanks owned or leased by the State 
of California or its instrumentalities via facilities of the supplier or 
wholesaler, or by common or contract carriers under contract with the 
supplier or wholesaler. 

(3) For purposes of this subdivision, "qualified purchaser" means a 
wholesaler who does not have or maintain a storage facility or facilities for 
the purpose of selling motor vehicle fuel. 
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SEC. 22. Section 7102.l of the Revenue and Taxation Code is repealed. 
SEC. 23. Section 7360 of the Revenue and Taxation Code is repealed. 
SEC. 24. Section 7360 is added to the Revenue and Taxation Code, to 

read: 
7360. (a) (1) A tax of eighteen cents ($0.l8) is hereby imposed upon 

each gallon offuel subject to the tax in Sections 7362, 7363, and 7364. 
(2) If the federal fuel tax is reduced below the rate of nine cents ($0.09) 

per gallon and federal financial allocations to this state for highway and 
exclusive public mass transit guideway purposes are reduced or eliminated 
correspondingly, the tax rate imposed by paragraph (1), on and after the 
date ofthe reduction, shall be recalculated by an amount so that the combined 
state rate under paragraph (1) and the federal tax rate per gallon equal 
twenty-seven cents ($0.27). 

(3) If any person or entity is exempt or partially exempt from the federal 
fuel tax at the time of a reduction, the person or entity shall continue to be 
so exempt under this section. 

(b) (1) On and after July 1, 2010, in addition to the tax imposed by 
subdivision (a), a tax is hereby imposed upon each gallon of motor vehicle 
fuel, other than aviation gasoline, subject to the tax in Sections 7362, 7363, 
and 7364 in an amount equal to seventeen and three-tenths cents ($0.173) 
per gallon. 

(2) For the 2011-12 fiscal year and each fiscal year thereafter, the board 
shall, on or before March 1 of the fiscal year immediately preceding the 
applicable fiscal year, adjust the rate in paragraph (1) in that manner as to 
generate an amount of revenue that will equal the amount of revenue loss 
attributable to the exemption provided by Section 6357.7, based on estimates 
made by the board, and that rate shall be effective during the state's next 
fiscal year. 

(3) In order to maintain revenue neutrality for each year, beginning with 
the rate adjustment on or before March 1, 2012, the adjustment under 
paragraph (2) shall also take into account the extent to which the actual 
amount of revenues derived pursuant to this subdivision and, as applicable, 
Section 7361.1, the revenue loss attributable to the exemption provided by 
Section 6357.7 resulted in a net revenue gain or loss for the fiscal year 
ending prior to the rate adjustment date on or before March 1. 

(4) The intent of paragraphs (2) and (3) is to ensure that the act adding 
this subdivision and Section 6357.7 does not produce a net revenue gain in 
state taxes. 

SEC. 25. Section 7361.1 of the Revenue and Taxation Code is repealed. 
SEC. 26. Section 7361.1 is added to the Revenue and Taxation Code, 

to read: 
7361.1. (a) For the privilege of storing, for the purpose of sale, each 

supplier, wholesaler, and retailer owning 1,000 or more gallons of tax-paid 
motor vehicle fuel, other than aviation gasoline, on July 1, 2010, shall pay 
a storage tax of seventeen and three-tenths cents ($0.173) per gallon of 
tax-paid motor vehicle fuel, other than aviation gasoline, in storage according 
to the volumetric measure thereof. 
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(b) For purposes of this section: 
(I) "Owning" means having title to the motor vehicle fuel, other than 

aviation gasoline. 
(2) "Retailer" means any person who sells motor vehicle fuel, other than 

aviation gasoline, in this state to a person who subsequently uses the motor 
vehicle fuel, other than aviation gasoline. 

(3) "Storing" includes the ownership or possession of tax-paid motor 
vehicle fuel, other than aviation gasoline, outside of the bulk transfer or 
terminal system, including the holding of tax-paid motor vehicle fuel, other 
than aviation gasoline, for sale at wholesale or retail locations stored in a 
container ofany kind, including railroad tank cars and trucks or trailer cargo 
tanks. "Storing" also includes tax-paid motor vehicle fuel, other than aviation 
gasoline, purchased from and invoiced by the seller, and tax-paid motor 
vehicle fuel, other than aviation gasoline removed from a terminal or entered 
into by a supplier, prior to the date specified in subdivision (a) and in transit 
on that date. 

(4) "Wholesaler" means any person who sells motor vehicle fuel, other 
than aviation gasoline, in this state for resale to a retailer or to a person who 
is not a retailer and subsequently uses the motor vehicle fuel, other than 
aviation gasoline. 

SEC. 27. Section 7653.1 of the Revenue and Taxation Code is repealed. 
SEC. 28. Section 7653.1 is added to the Revenue and Taxation Code, 

to read: 
7653.1. On or before August 31,2010, each person subject to the storage 

tax imposed under Section 7361.1 shall prepare and file with the board, in 
a form prescribed by the board, a return showing the total number ofgallons 
of tax-paid motor vehicle fuel, other than aviation gasoline, owned by the 
person on July 1, 2010, the amount of the storage tax, and any other 
information that the board deems necessary for the proper administration 
of this part. The return shall be accompanied by a remittance payablc to the 
Controller in the amount of tax due. 

SEC. 29. Section 60050 of the Revenue and Taxation Code is repealed. 
SEC. 30. Section 60050 is added to the Revenue and Taxation Code, to 

read: 
60050. (a) (1) A tax ofeighteen cents ($0.18) is hereby imposed upon 

each gallon of diesel fuel subject to the tax in Sections 60051, 60052, and 
60058. 

(2) If the federal fuel tax is reduced below the rate offifteen cents ($0.15) 
per gallon and federal financial allocations to this state for highway and 
exclusive public mass transit guideway purposes are reduced or eliminated 
correspondingly, the tax rate imposed by paragraph (I), including any 
reduction or adjustment pursuant to subdivision (b), on and after the date 
ofthe rcduction, shall be increased by an amount so that the combined state 
rate under paragraph (1) and the federal tax rate per gallon equal what it 
would have been in the absence of the federal reduction. 
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(3) If any person or entity is exempt or partially exempt from the federal 
fuel tax at the time of a reduction, the person or entity shall continue to be 
exempt under this section. 

(b) (1) On July I, 2011, the tax rate specified in paragraph (l) of 
subdivision (a) shall be reduced to thirteen cents ($0.13) and every July 1 
thereafter shall be adjusted pursuant to paragraphs (2) and (3). 

(2) For the 2012-13 fiscal year and each fiscal year thereafter, the board 
shall, on or before March 1 of the fiscal year immediately preceding the 
applicable fiscal year, adjust the rate reduction in paragraph (1) in that 
manner as to result in a revenue loss attributable to paragraph (I) that will 
equal the amount ofrevenue gain attributable to Sections 6051.8 and 6201.8, 
based on estimates made by the board, and that rate shall be effective during 
the state's next fiscal year. 

(3) In order to maintain revenue neutrality for each year, beginning with 
the rate adjustment on or before March I, 2013, the adjustment under 
paragraph (2) shall take into account the extent to which the actual amount 
of revenues derived pursuant to Sections 6051.8 and 6201.8 and the revenue 
loss attributable to this subdivision resulted in a net revenue gain or loss for 
the fiscal year ending prior to the rate adjustment date on or before March 
1. 

(4) The intent of paragraphs (2) and (3) is to ensure that the act adding 
this subdivision and Sections 6051.8 and 6201.8 does not produce a net 
revenue gain in state taxes. 

SEC. 31. Section 167 of the Streets and Highways Code is amended to 
read: 

167. (a) Funds in the State Highway Account in the State Transportation 
Fund shall be programmed, budgeted subject to Section 163, and expended 
to maximize the use of federal funds and shall be based on the following 
sequence of priorities: 

(l) Operation, maintenance, and rehabilitation of the state highway 
system. 

(2) Safety improvements where physical changes, other than adding 
additional lanes, would reduce fatalities and the number and severity of 
injuries. 

(3) Transportation capital improvements that expand capacity or reduce 
congestion, or do both. 

(4) Environmental enhancement and mitigation programs. 
(b) With respect to the funds in the State Highway Account, in the Public 

Transportation Account, and in the Passenger Rail Bond Fund, the proposed 
budget shall be organized on a program basis. The proposed budget shall 
list the proposed expenditures for the transportation program under the 
following program elements: 

(1) Administration. 
(2) Program development. 
(3) Maintenance. 
(4) State highway operation and protection. 
(5) Local assistance. 
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(6) Interregional improvements. 
(7) Regional improvements. 
(8) Environmental enhancement and mitigation programs. 
(c) State operations expenditure amounts of the department for 

interregional and regional transportation improvement projects shall be 
listed as required by subdivision (b) of Section 14529 of the Government 
Code, but those amounts other than those for the acquisition ofrights-of-way 
and construction shall not be subject to allocation by the commission. 

(d) To align the annual budget with the adopted state transportation 
improvement program, the department may submit to the Department of 
Finance revised capital outlay support and capital outlay budget estimates 
as part of its May Revision process. Budget proposals related to these 
changes shall be provided to the Legislature no later than May 1. 

(e) The budget shall not include specific appropriations for specific 
transportation improvement projects, and the Legislature shall not enact 
legislation containing specific individual transportation projects. 

(f) The basis for defining major and minor capital outlay projects shall 
be established by the commission. 

(g) The Legislative Analyst shall prepare an analysis of the proposed 
expenditures for each program element as a part of the budget analysis. 

(h) The department shall submit to the Legislative Analyst, and the Senate 
Committee on Budget and Fiscal Review and the Assembly Committee on 
Budget, on an annual basis, supplemental information to substantiate the 
department's proposed capital outlay support budget. The information shall 
be provided no later than May I of each year, and may be provided at an 
earlier date. The information shall include, but not be limited to, the 
following: 

(I) A list ofprojects for which the department will perform capital outlay 
support work in the budget year. For each project, the department shall 
include: 

(A) The planned project support budget for support of environmental, 
design, right-of-way, and construction phases. 

(B) The planned capital costs, including construction capital costs and 
right-of-way capital costs. 

(C) The estimated or actual construction start date. 
(D) The name and year of the state transportation program in which the 

project is programmed, if applicable. 
(E) Total prior fiscal year expenditures for capital outlay support. 
(F) The number of full-time equivalent positions requested to perform 

support of environmental, design, right-of-way, and construction work in 
the fi scal year of the budget request. 

(G) Milestones ofproject work by phases that are planned to be completed 
in the fiscal year of the budget request. 

(2) The capital-to-support ratio for all projects completed in the prior 
fiscal year in each program in each district. 

(3) The current total number of authorized and vacant positions in the 
capital outlay support program in headquarters and in each district. 
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(4) A five-year projection of the department's staffing needs to support 
the state's transportation capital programs and any workload performed by 
the department related to federal or local funding for highway capital 
projects. 

(5) The average cost ofa personnel-year equivalent in each district based 
on the department's existing contracts for capital outlay support work 
performed by a private company under contract with the department. For 
each average cost, the department shall provide a description ofwhat factors 
are included in that cost. 

(6) The average cost of a state staff personnel-year in the capital outlay 
support program in each district and in headquarters. The cost shall include 
the salary and wages, benefits, program overhead, administrative overhead, 
and other associated costs. The department shall provide a description of 
each component of the average cost. 

SEC. 32. Section 183.1 of the Streets and Highways Code is amended 
to read: 

183.1. (a) Notwithstanding subdivision (a) of Section 182 or any other 
provision of law, money deposited into the account that is not subject to 
Article XIX of the California Constitution, including, but not limited to, 
money that is derived from the sale of documents, charges for miscellaneous 
services to the public, condemnation deposits fund investments, rental of 
state property, or any other miscellaneous uses of property or money, may 
be used for any transportation purpose authorized by statute, upon 
appropriation by the Legislature or, after transfer to another fund, upon 
appropriation by the Legislature from that fund. 

(b) In the 2010-11,2011-12, and 2012-13 fiscal years, and not later 
than November I of each of those years, based on prior year financial 
statements, the Controller shall transfer the funds identified in subdivision 
(a) for the prior fiscal year to the Transportation Debt Service Fund in the 
State Transportation Fund. 

(c) Commencing with the 2013-14 fiscal year, the revenues identified 
in subdivision (a) shall remain in the State Highway Account until 
appropriated by the Legislature. 

SEC. 33. Section 183.2 is added to the Streets and Highways Code, to 
read: 

183.2. Notwithstanding any other provision oflaw, the repayment date 
for the loan of one hundred thirty-five million dollars ($135,000,000) made 
from the State Highway Account to the General Fund pursuant to Item 
2660-011-0042 of Section 2.00 of the Budget Act 0[2009 is extended from 
June 30, 2012, to June 30, 2013. The Legislature finds and declares that the 
revenues to make the loan were derived from vehicle weight fees deposited 
in the State Highway Account. 

SEC. 34. Section 2103 of the Streets and Highways Code is amended 
to read: 

2103. (a) Of the net revenues deposited to the credit of the Highway 
Users Tax Account that are derived from the increases in the rates of taxes 
that are imposed pursuant to subdivision (b) of Section 7360 and Section 
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736l.l of the Revenue and Taxation Code, all of the following shall occur 
on a monthly basis: 

(1) (A) By the 15th day of every month, the Treasurer's office, in 
consultation with the Department of Finance, shall notify the Controller of 
the amount of debt service that will be paid on each transportation bond 
during that month. 

(B) Within two business days following the 28th day of each month, the 
Controller shall transfer to the Transportation Debt Service Fund an amount 
equal to the amount of monthly debt service paid by the General Fund on 
any bonds issued pursuant to the Seismic Retrofit Bond Act of 1996 (Chapter 
12.48 (commencing with Section 8879) of Division 1 of Title 2 of the 
Government Code) or any other highway bonds, and three-quarters of the 
amount of monthly debt service paid on any bonds issued pursuant to the 
Highway Safety, Traffic Reduction, Air Quality, and Port Security Bond 
Act of2006 (Chapter 12.49 (commencing with Section 8879.20) of Division 
1 of Title 2) for reimbursement of the General Fund for these costs. If 
revenues available pursuant to this subdivision in any given month are 
insufficient to fully reimburse the General Fund for the debt service payments 
made, the first revenues available pursuant to this subdivision in the 
following month or months shall be transferred to the Transportation Debt 
Service Fund so that all debt service payments made on these bonds from 
the General Fund in a given fiscal year are fully reimbursed. However, no 
further transfers shall be made pursuant to this subparagraph once the 
transfers for the months of July to October, inclusive, in 2010 have been 
made. Any transfers made from the net revenues identified in this paragraph 
for highway bond debt service for months after October 2010 shall be 
reversed and shall instead be made from weight fee revenues in the State 
Highway Account, as described in subparagraph (D). 

(C) Beginning November 2, 2010, the Controller shall transfer to the 
State Highway Account within two business days following the 28th day 
of each month all of the monthly net revenues identified in subparagraph 
(B) that were designated for highway bond debt service reimbursement but 
that have not been transferred, or that were transferred by means ofa transfer 
that was reversed, pursuant to that subparagraph. To the extent the Controller 
has distributed any of those net revenues to cities and counties pursuant to 
subparagraph (C) of paragraph (3) between November 2, 2010, and the 
effective date ofthis subparagraph, the Controller shall subsequently reduce 
the amount transferred to cities and counties on a monthly basis pursuant 
to subparagraph (C) of paragraph (3) and shall instead transfer these funds 
to the State Highway Account until all ofthe revenues that would otherwise 
have been transferred to the State Highway Account on and after November 
2,2010, pursuant to this subparagraph have been so transferred. 

(D) Any remaining amount of the highway bond debt service 
reimbursement authorized by this paragraph that has not been made pursuant 
to subparagraph (B) on and after November 2,2010, shall instead be made 
pursuant to subdivisions (a) and (b) of Section 9400.4 of the Vehicle Code 
from revenues in the State Highway Account derived from weight fees 
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deposited in the account pursuant to subdivision (e) of Section 9400.1 and 
Section 42205 of the Vehicle Code. 

(2) (A) In the 2010-11 fiscal year, after the monthly transfer made 
pursuant to paragraph (1), the sum of fifty-four million one hundred 
sixty-seven thousand dollars ($54,167,000) per month shall be held in the 
account for future appropriation by the Legislature. 

(B) Notwithstanding any other provision of law, with respect to the 
monthly net revenues described in subparagraph (A), no further transfers 
of these revenues for the purpose ofloans to the General Fund shall be made 
pursuant to Item 2660-011-0062 of Section 2.00 of the Budget Act of2010 
once the loan transfers for the months ofJuly to October, inclusive, in 2010 
have been made. Any transfers made from the monthly net revenues in 
subparagraph (A) for months after October 2010 shall be reversed and shall 
instead be made from weight fee revenues in the State Highway Account, 
as described in subparagraph (D). The revenues from loan repayments shall 
be held in the Highway Users Tax Account for future appropriation by the 
Legislature. 

(C) Beginning November 2, 2010, all of the monthly net revenues 
described in subparagraph (A) shall instead be transferred by the Controller 
to the State Highway Account within two business days following the 28th 
day of each month. To the extent that the Controller has distributed any of 
the revenues identified in this paragraph to cities and counties pursuant to 
subparagraph (C) of paragraph (3) between October 14, 2010, and the 
effective date of this subparagraph, the Controller shall subsequently reduce 
the amount transferred to cities and counties on a monthly basis pursuant 
to subparagraph (C) of paragraph (3) and shall instead transfer these funds 
to the State Highway Account until all of the revenues that would have been 
transferred to the General Fund as a loan pursuant to Item 2660-011-0062 
of Section 2.00 of the Budget Act of 20 lOon and after November 2, 2010, 
have instead been transferred to the State Highway Account. 

(D) Any remaining amount of the loans to the General Fund authorized 
pursuant to Item 2660-011-0062 of Section 2.00 of the Budget Act of 20 1 0 
that has not been made pursuant to subparagraph (B) on and after November 
2,2010, shall instead be made pursuant to subdivisions (a) and (b) ofSection 
9400.4 of the Vehicle Code from revenues in the State Highway Account 
derived from weight fees deposited in the account pursuant to subdivision 
(e) of Section 9400.1 and Section 42205 of the Vehicle Code. 

(3) The Controller shall transfer any remaining net revenues subject to 
this subdivision as follows: 

(A) Forty-four percent shall be transferred to the State Highway Account 
to fund projects in the State Transportation Improvement Program that are 
consistent with Section 1 of Article XIX of the California Constitution, 
except in the 20 I 0-11 fiscal year, 50 percent shall be transferred for purposes 
of this subparagraph. 

(B) Twelve percent shall be transferred to the State Highway Account 
to fund projects in the State Highway Operation and Protection Program, 
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except in the 2010-11 fiscal year, no revenues shall be transferred for 
purposes of this subparagraph. 

(C) Forty-four percent shall be apportioned by the Controller for local 
street and road purposes, except in the 2010-11 fiscal year, 50 percent shall 
be transferred for purposes of this subparagraph as follows: 

(i) Fifty percent shall be apportioned by the Controller to cities, including 
a city and county, in the proportion that the total population of the city bears 
to the total population ofall the cities in the state. 

(ii) Fifty percent shall be apportioned by the Controller to counties, 
including a city and county, in accordance with the following formulas: 

(I) Seventy-five percent shall be apportioned among the counties in the 
proportion that the number offee-paid and exempt vehicles that are registered 
in the county bear to the number of fee-paid and exempt vehicles registered 
in the state. 

(II) Twenty-five percent shall be apportioned among the counties in the 
proportion that the number of miles of maintained county roads in each 
county bear to the total number of miles of maintained county roads in the 
state. For the purposes of apportioning funds under this subparagraph, any 
roads within the boundaries ofa city and county that are not state highways 
shall be deemed to be county roads. 

(b) After the transfers or other actions pursuant to subdivision (a), at least 
90 percent of the balance deposited to the credit of the Highway Users Tax 
Account in the Transportation Tax Fund by the 28th day of each month 
shall be apportioned or transferred, as applicable, by the Controller by the 
second working day thereafter, except for June, in which case the 
apportionment or transfer shall be made the same day. These apportionments 
or transfers shall be made as provided for in Sections 2104 to 2122, inclusive. 
If information is not available to make the apportionment or transfer as 
required, the apportionment or transfer shall be made on the basis of the 
information of the previous month. Amounts not apportioned or transferred 
shall be included in the apportionment or transfer of the subsequent month. 

(c) Notwithstanding any other law, the funds apportioned by the Controller 
to cities and counties pursuant to subparagraph (C) of paragraph (3) of 
subdivision (a) are not subject to Section 7104 or 7104.2 of the Revenue 
and Taxation Code. These funds may be expended for any street and road 
purpose consistent with the requirements of this chapter. 

SEC. 35. Section 9400.4 is added to the Vehicle Code, to read: 
9400.4. Weight fee revenue deposited into the State Highway Account 

pursuant to subdivision (e) of Section 9400.1 and Section 42205 shall be 
used as follows: 

(a) For the 2010-11 fiscal year, seven hundred fifty-six million three 
hundred ninety-six thousand dollars ($756,396,000) is hereby appropriated 
from weight fee revenues in the State Highway Account for transfer to the 
General Fund as transportation bond debt service reimbursement and loans 
as follows: 

(I) The Controller shall transfer all weight fee revenues deposited into 
the State Highway Account in any month to the Transportation Debt Service 
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Fund for transfer to the General Fund as reimbursement for debt service 
costs until all of the debt service paid on transportation bonds for projects 
that the Director ofFinance indicates qualifY for reimbursement as provided 
for in Section 16965 of the Government Code have been reimbursed. 

(2) After the Director of Finance has notified the Controller that all debt 
service costs for the 2010-11 fiscal year have been reimbursed, the 
Controller shall transfer any remaining monthly weight fee revenues in the 
State Highway Account to the General Fund as a loan until the full amount 
appropriated in this subdivision has been transferred to the General Fund. 
Of the net amount loaned in the 2010-11 fiscal year, two hundred five 
million eighty-one thousand dollars ($205,081,000) shall be repaid by June 
30,2014, one hundred forty-four million four hundred forty-four thousand 
dollars ($144,444,000) shall be repaid by June 30, 2015, and any remaining 
balance of the loan shall be repaid by June 30, 2016. 

(3) By June 15, 2011, the Director of Finance in consultation with the 
Treasurer shall notifY the Controller regarding the final amount of debt 
service paid from the General Fund during the 2010-11 fi seal year pursuant 
to Section 16965 of the Government Code and shall direct the Controller 
to reverse and adjust any transfers made as debt service reimbursements or 
loans so that a maximum amount of transfers are made for debt service 
reimbursements and with any loan amounts limited to the difference between 
this amount and the total amount appropriated in this subdivision. The total 
amount ofweight fee revenues transferred from the State Highway Account 
for the 20 I 0-11 fiscal year shall not be greater than the total amount of 
weight fee revenues deposited into the State Highway Account for that year. 

(4) With respect to transfers or portions of transfers that cannot be made 
in any given month if weight fee revenues are insufficient, the first weight 
fee revenues available in the following month or months shall be used to 
complete the transfers for the previous month or months prior to making 
additional transfers for later months. 

(b) For the 2011-12 fiscal year, eight hundred sixty-six million three 
hundred thousand dollars ($866,300,000) is hereby appropriated from weight 
fee revenues in the State Highway Account for transfer to the General Fund 
as debt service reimbursement and loans as follows: 

(1) The Controller shall transfer all weight fee revenues deposited into 
the State Highway Account in any month to the Transportation Debt Service 
Fund for transfer to the General Fund as reimbursement for debt service 
costs until all of the debt service paid on transportation bonds for projects 
that the Director of Finance indicates qualifY for reimbursement as provided 
for in Section 16965 of the Government Code have been reimbursed. 

(2) After the Director ofFinance has notified the Controller that all debt 
service costs for the 2011-12 fiscal year have been reimbursed, the 
Controller shall transfer any remaining monthly weight fee revenues in thc 
State Highway Account to the General Fund as a loan until the full amount 
appropriated in this subdivision has been transferred to the General Fund. 
This loan shall be repaid by June 30, 2015. 
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(3) By June 15,2012, the Director of Finance in consultation with the 
Treasurer shall notify the Controller regarding the final amount of debt 
service paid from the General Fund during the 2011-12 fiscal year pursuant 
to Section 16965 of the Government Code and shall direct the Controller 
to reverse and adjust any transfers made as debt service reimbursements or 
loans so that a maximum amount of transfers are made for debt service 
reimbursements and with any loan amounts limited to the difference between 
this amount and the total amount appropriated in this subdivision. The total 
amount ofweight fee revenues transferred from the State Highway Account 
for the 2011-12 fiscal year shall not be greater than the total amount of 
weight fee revenues deposited into the State Highway Account in that year. 

(4) With respect to transfers or portions of transfers that cannot be made 
in any given month if weight fee revenues are insufficient, the first weight 
fee revenues available in the following month or months shall be used to 
complete the transfers for the previous month or months prior to making 
additional transfers for later months. 

(c) (1) Starting with the 2012-13 fiscal year and every year thereafter, 
all weight fee revenues deposited into the State Highway Account in any 
month shall be transferred to the Transportation Debt Service Fund for 
transfer to the General Fund by the Controller as reimbursement for debt 
service costs until all of the debt service paid on transportation bonds that 
the Director of Finance indicates qualify for reimbursement as provided for 
in Section 16965 of the Government Code have been reimbursed. By June 
15 of each year the Director of Finance in consultation with the Treasurer 
shall notify the Controller regarding the final amount of debt service paid 
from the General Fund during that fiscal year pursuant to Section 16965 of 
the Government Code and shall direct the Controller to reverse or adjust 
any transfers made as debt service reimbursements so that a maximum 
amount of transfers are made for debt service reimbursements. The total 
amount ofweight fee revenues transferred from the State Highway Account 
in any fiscal year shall not be greater than the total amount of weight fee 
revenues deposited into the State Highway Account in that year. 

(2) With respect to transfers or portions of transfers that cannot be made 
in any given month if weight fee revenues are insufficient, the first weight 
fee revenues available in the following month or months shall be used to 
complete the transfers for the previous month or months prior to making 
additional transfers for later months. 

SEC. 36. Section 12811 of the Vehicle Code is amended to read: 
12811. (a) (1) (A) When the department determines that the applicant 

is lawfully entitled to a license, it shall issue to the person a driver's license 
as applied for. The license shall state the class of license for which the 
licensee has qualified and shall contain the distinguishing number assigned 
to the applicant, the date of expiration, the true full name, age, and mailing 
address of the licensee, a brief description and engraved picture or 
photograph of the licensee for the purpose of identification, and space for 
the signature of the licensee. 
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(B) Each license shall also contain a space for the endorsement of a 
record of each suspension or revocation thereof. 

(C) The department shall use whatever process or processes, in the 
issuance of engraved or colored licenses, that prohibit, as near as possible, 
the ability to alter or reproduce the license, or prohibit the ability to 
superimpose a picture or photograph on the license without ready detection. 

(2) In addition to the requirements of paragraph (1), a license issued to 
a person under 18 years of age shall display the words "provisional until 
age 18." 

(b) (I) On and after July 1, 2011, an application for an original or renewal 
driver's license or identification card shall contain a space for the applicant 
to enroll in the Donate Life California Organ and Tissue Donor Registry. 
The application shall include check boxes for an applicant to mark either 
(A) Yes, add my name to the donor registry or (B) I do not wish to register 
at this time. 

(2) The department shall inquire verbally of an applicant applying in 
person for an original or renewal driver's license or identification card at a 
department office as to whether the applicant wishes to enroll in the Donate 
Life California Organ and Tissue Donor Registry. Failure or refusal to 
answer this question or check a box on the application form shall not be a 
basis for the department to deny an applicant a driver's license or 
identification card. 

(3) The following language shall be included with the question required 
by paragraph (1): 

"Marking 'Yes' adds your name to the Donate Life California Organ and 
Tissue Donor Registry and a pink 'donor' dot will appear on your license. 
Ifyou wish to remove your name from the registry you must contact Donate 
Life California (see back); DMV can remove the pink dot from your licenses 
but cannot remove you from the registry." 

(4) The back of the application shall contain the following statement: 

"If, on the front of this form, you marked 'Yes' to register as an organ 
and tissue donor you are legally authorizing the recovery of organs and 
tissues in the event ofyour death. Registering as a donor will not affect your 
medical treatment in any way. As outlined in the Califomia Anatomical 
Gift Act, your authorization is legally binding and, unless the donor is under 
18 years of age, your decision does not require the consent of any other 
person. For registered donors under 18 years ofage, the legal guardian shall 
make the final donation decision. You may limit your donation to specific 
organs or tissues, place usage restrictions, for example transplantation or 
research, obtain more information about donation, or remove your name 
from the registry on the Internet Web site of Donate Life California: 
www.donateLIFEcalifomia.org." 
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(5) Notwithstanding any other provision ofiaw, a person under 18 years 
of age may register as a donor. However, the legal guardian of that person 
shall make the final decision regarding the donation. 

(6) The department shall collect donor designation information on all 
applications for an original or renewal driver's license or identification card. 

(7) The department shall print the word "DONOR" or another appropriate 
designation on the face ofa driver's license or identification card to a person 
who has indicated on the application his or her intent to enroll in the organ 
donation program pursuant to this section. 

(8) On a weekly basis, the department shall electronically transmit to 
Donate Life California, a nonprofit organization established and designated 
as the California Organ and Tissue Donor Registrar pursuant to Section 
7150.90 of the Health and Safety Code, all of the following information 
from every application that indicates the applicant's decision to enroll in 
the organ donation program: 

(A) His or her true full name. 
(8) His or her residence or mailing address. 

eC) His or her year of birth. 

(D) His or her California driver's license number or identification card 

number. 
(9) (A) A person who applies for an original or renewal driver's license 

or identification card may designate a voluntary contribution of two dollars 
($2) for the purpose ofpromoting and supporting organ and tissue donation. 
This contribution shall be collected by the department, and treated as a 
voluntary contribution to Donate Life California and not as a fee for the 
issuance of a driver's license or identification card. 

(8) The department may use the donations collected pursuant to this 
paragraph to cover its actual administrative costs incurred pursuant to 
paragraphs (6) to (8), inclusive. The department shall deposit all revenue 
derived pursuant to this paragraph and remaining after the department's 
deduction for administrative costs in the Donate Life California Trust 
Subaccount, that is hereby created in the Motor Vehicle Account in the State 
Transportation Fund. Notwithstanding Section 13340 of the Government 
Code, all revenue in this subaccount is continuously appropriated, without 
regard to fiscal years, to the Controller for allocation to Donate Life 
California and shall be expended for the purpose of increasing participation 
in organ donation programs. 

(C) The department shall transmit to the Donate Life California Organ 
and Tissue Donor Registry and the appropriate policy and fiscal committees 
of the Legislature an annual report, and shall make available quarterly 
updates, detailing funds collected through voluntary contributions as well 
as a summary of applicants, including all of the following nonidentifiable 
information: 

(i) Date of application. 
(ii) Method of application (field office, online, or mail). 
(iii) Donor registration status. 
(iv) ZIP code. 
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(v) Gender. 
(vi) Year of birth. 
(D) (i) The annual report to be submitted to the appropriate policy and 

fiscal committees of the Legislature pursuant to subparagraph (C) shall be 
submitted in compliance with Section 9795 of the Government Code. 

(ii) Pursuant to Section 10231.5 ofthe Government Code, the requirement 
for submitting the annual report to the appropriate policy and fiscal 
committees ofthe Legislature imposed under subparagraph (C) is inoperative 
four years after the date the first annual report is due. 

(10) The enrollment form shall be posted on the Internet Web sites for 
the department and the California Health and Human Services Agency. 

(11) The enrollment shall constitute a legal document pursuant to the 
Uniform Anatomical Gift Act (Chapter 3.5 (commencing with Section 7150) 
of Part 1 of Division 7 of the Health and Safety Code) and shall remain 
binding after the donor's death despite any express desires of next of kin 
opposed to the donation. Except as provided in paragraph (5) ofsubdivision 
(b), the donation does not require the consent of any other person. 

(12) Donate Life California shall ensure that all additions and deletions 
to the California Organ and Tissue Donor Registry, established pursuant to 
Section 7150.90 of the Health and Safety Code, shall occur within 30 days 
of receipt. 

(13) Information obtained by Donate Life California for the purposes of 
this subdivision shall be used for these purposes only and shall not be 
disseminated further by Donate Life California. 

(c) (1) All applications for a driver's license or identification card shall 
contain a space for an applicant to indicate whether he or she has served in 
the Armed Forces of the United States and to give his or her consent to be 
contacted regarding eligibility to receive state or federal veterans benefits. 
The application shall contain the following statement: 

"By marking the veteran box on this application, I certify that 1 am a 
veteran ofthe United States Armed Forces and that I want to receive veterans 
benefits information from the California Department of Veterans Affairs. 
By marking the veteran box on this application, I also consent to DMV 
transmitting my name and mailing address to the California Department of 
Veterans Affairs for this purpose only, and I certify that I have been notified 
that this transmittal will occur." 

(2) The department shall collect the information obtained pursuant to 
paragraph (1). 

(3) As mutually agreed between the department and the Department of 
Veterans Affairs, the department shall electronically transmit to the 
Department ofVeterans Affairs the following information on each applicant 
who has identified that he or she has served in the Armed Forces of the 
United States since the last data transfer and has consented to be contacted 
about veterans benefits: 

(A) His or her true full name. 

95 



-33- Ch.6 

(B) His or her mailing address. 
(4) Information obtained by the Department of Veterans Affairs for the 

purposes of this subdivision shall be used for the purpose of assisting 
individuals to access veterans benefits and shall not be disseminated except 
as needed for this purpose. 

(d) A public entity or employee shall not be liable for loss, detriment, or 
injury resulting directly or indirectly from false or inaccurate information 
contained in the form provided pursuant to subdivision (b). 

(e) A contract shall not be awarded to a nongovernmental entity for the 
processing ofdriver's licenses, unless the contract conforms to all applicable 
state contracting laws and all applicable procedures set forth in the State 
Contracting Manual. 

SEC. 37. Of the amounts appropriated in Items 2665-004-6043, 
2665-304-0890, 2665-304-6043, 2665-305-0890, and 2665-305-6043 of 
Section 2.00 of the Budget Act of 20 I 0, a total of fifty-five million three 
hundred twenty thousand dollars ($55,320,000) shall be available for 
expenditure only after the submittal of a report to the Joint Legislative 
Budget Committee and a 30-day review period, or not sooner than whatever 
lesser time the Chairperson of the Joint Legislative Budget Committee, or 
his or her designee, may determine. The High-Speed Rail Authority shall 
have discretion concerning how the fifty-five million three hundred twenty 
thousand dollars ($55,320,000) in restricted expenditures is allocated among 
the five items of appropriation listed above. The authority shall submit the 
report no later than February 14, 2011. The report shall include, but not 
necessarily be limited to, all of the following: 

(a) A report on contract expenditures for community outreach, including 
detail by type of expenditure and activity. Detail on meetings by segment 
and community, and a summary of correspondence, e-mail, media, Internet 
Web site, and other outreach efforts shall be included in this report. 

(b) A copy of the strategic plan that the authority is developing pursuant 
to the requirements of the State Administrative Manual. 

(c) A report on the performance ofthe program manager contractor. The 
authority shall indicate all the measures it has taken to address the findings 
and recommendations ofthe Bureau ofState Audits in its April 20 1 0 report, 
how the authority evaluates the performance of the contractor, and what 
those evaluations suggest in terms of resolution to the deficiencies noted 
by the Bureau of State Audits. 

(d) A report on how the authority has addressed other recommendations 
of the Bureau of State Audits not otherwise covered by this section. 

SEC. 38. Of the amounts appropriated in Items 2665-004-6043, 
2665-304-0890, 2665-304-6043, 2665-305-0890, and 2665-305-6043 of 
Section 2.00 of the Budget Act of2011, 25 percent ofthe total amount shall 
be available for expenditure only after the submittal of a report to the Joint 
Legislative Budget Committee and a 60-day review period, or not sooner 
than whatever lesser time the Chairperson of the Joint Legislative Budget 
Committee, or his or her designee, may determine. The High-Speed Rail 
Authority shall have discretion concerning how the 25 percent in restricted 
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expenditures is allocated among the five items ofappropriation listed above. 
The authority shall submit the report no later than October 14, 2011. The 
report shall include, but not necessarily be limited to, all of the following: 

(a) A complete legal analysis of the revenue guarantee or other 
mechanisms to reduce the operator's risk that the authority indicates it would 
provide to the operator. To mitigate risk, the authority shall provide an 
analysis of the revenue contribution to the project from the private operator 
with and without a revenue guarantee or other mechanism to reduce the 
operator's risk. The authority shall discuss alternative financing approaches 
to make up for any lost revenue in the case ofno revenue guarantee or other 
mechanisms to reduce the operator's risk. 

(b) A financial plan update with alternative funding scenarios. To mitigate 
risk, the authority shall report on alternative funding options ifno significant 
federal funds are received beyond the federal American Recovery and 
Reinvestment Act of 2009 (Public Law 111-5) and no revenue guarantee 
or other mechanisms to reduce the operator's risk are allowable. The plan 
shall also include construction alternatives for a constrained funding 
environment, including what investments would be made and construction 
completed if the nonbond resources only equal bond funding. 

SEC. 39. This act addresses the fi scal emergency declared and reaffirmed 
by the Governor by proclamation on January 20, 2011, pursuant to 
subdivision (f) of Section 10 ofArticle IV of the California Constitution. 

SEC. 40. This act is an urgency statute necessary for the immediate 
preservation of the public peace, health, or safety within the meaning of 
Article IV of the Constitution and shall go into immediate effect. The facts 
constituting the necessity are: 

In order to meet the current and near-term financial requirements of the 
state, it is necessary that this act take effect immediately. 

o 
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Notice of Proposed Regulatory Action 

The State Board of Equalization Proposes to Adopt 

Amendments to California Code of Regulations, Title 18, Section 

1533.2, Diesel Fuel Used in Farming Activities or Food Processing, 

and Section 1598, Motor Vehicle and Aircraft Fuels 

NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pursuant to the authority vested in it by 
Revenue and Taxation Code (RTC) section 7051~ proposes to adopt amendments to 
California Code of Regulations, title 18, sections (Regulations) 1533.2, Diesel Fuel Used 
in Farming Activities or Food Processing, and 1598, Motor Vehicle and Aircraft Fuels. 
The amendments to Regulation 1598 reflect the additional 1.75 percent Sales and Use 
Tax on diesel fuel imposed by RTC sections 6051.8 and 6201.8, effective July 1,2011; 
incorporate the two exemptions from the additiona11.75 percent tax on diesel fuel 
provided by RTC section 6357.3; and prescribe the content ofexemption certificate that 
must be used in conjunction with sales and purchases of diesel fuel that are exempt under 
RTC section 6357.3. The amendments to Regulation 1533.2 clarify that the partial 
exemption for diesel fuel used in farming activities or food processing provided by RTC 
section 6357.1 applies to the additional 1.75 percent Sales and Use Tax imposed under 
RTC sections 6051.8 and 6201.8, effective July 1,2011, and that the partial exemption 
will no longer apply to the one percent Sales and Use Tax imposed under RTC sections 
6051.7 and 6201.7 after that tax ceases to be operative on July 1, 2011. 

PUBLIC HEARING 

A public hearing on the adoption of the proposed regulatory action will be held in Room 
121,450 N Street, Sacramento, at 10:00 a.m., or as soon thereafter as the matter may be 
heard, on May 24, 2011. At the hearing, any interested person may present or submit oral 
or written statements, arguments, or contentions regarding the adoption of the prQPosed 
amendments to Regulations 1533.2 and 1598. 

AUTHORITY 

RTC section 7051. 

REFERENCES 

Regulation 1533.2: RTC section 6357.1. 

Regulation 1598: RTC sections 6011, 6012, 6051.8, 6201.8, 6245.5, 6357,6357.3, 
6357.5,6357.7, and 6423. 
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INFORMATIVE DIGESTIPOLICY STATEMENT OVERVIEW 

Current Law 

Assembly Bill No. (AB) X8 6 (Stats. 2010, ch. 11) added sections 6051.8 and 6201.8 to 
the RTC to impose an additional 1.75 percent Sales and Use Tax on diesel fuel and 
amended RTC section 60050 to lower the Diesel Fuel Tax rate, beginning July 1,2011. 
The additional Sales and Use Tax is specific to the sale and use of diesel fuel and is in 
addition to the sales taxes imposed under RTC sections 6051, 6051.2, 6051.3, and 
6051.5, and the use taxes imposed under RTC sections 6201, 6201.2, 6201.3, and 6201.5. 

Senate Bill No. (SB) 70 (Stats. 2010, ch. 9) was a companion bill to AB X8 6. As 
relevant here, SB 70 added section 6357.3 to the RTC to provide an exemption from the 
additional 1.75 percent Sales and Use Tax on diesel fuel for: 

• 	 Diesel fuel that is purchased for use or used in a manner that is exempt under the 
Diesel Fuel Tax Law and not subject to the backup tax imposed by RTC section 
60058 or the payment requirement imposed by RTC section 60108 of the Diesel 
Fuel Tax Law (RTC § 60001 et seq.); and 

• 	 Diesel fuel that is subject to the payment requirement for qualifying exempt bus 
operators specified in RTC section 60502.2. 

However, RTC section 6357.3, subdivision (b), provides that "[n]o exemption shall be 
allowed unless the purchaser furnishes the seller with an exemption certificate, completed 
in accordance with instructions or regulations as the Board may prescribe." 

Further, RTC sections 6051.7 and 6201.7, which imposed an additional one percent Sales 
and Use Tax on the sale and purchase of tangible personal property effective April 1, 
2009, will cease to be operative on July 1,2011, based upon their own terms. 

Furthermore, RTC section 6357.1 provides a partial exemption for diesel fuel used in 
farming activities or food processing. The partial exemption applies to all of the taxes 
imposed Wlder the Sales and Use Tax Law (RTC § 6001 et seq.), except the taxes 
imposed under RTC sections 6051.2 and 6201.2, and taxes imposed under section 35 of 
article XIII of the California Constitution. And, the partial exemption provided by RTC 
section 6357.1 will apply to the additional 1.75 percent Sales and Use Tax on diesel fuel 
imposed by RTC sections 6051.8 and 6201.8, effective July 1, 2011, and will no longer 
apply to the one percent Sales and Use Tax imposed under RTC sections 6051.7 and 
6201.7 after that tax ceases to be operative on July 1, 2011. 

Proposed Amendments 

The proposed amendments to Regulation 1598 reflect the additional 1.75 percent S~es 
and Use Tax on diesel fuel imposed by RTC sections 6051.8 and 6201.8 and the 
expiration of the additional one percent Sales and Use Tax imposed by RTC sections 
6051.7 and 6201.7, effective July 1,2011; incorporate the two exemptions from the 
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additional 1.75 percent Sales and Use Tax on diesel fuel provided by RTC section 
6357.3; and prescribe the content ofexemption certificate that must be used in 
conjunction with sales and purchases of diesel fuel that are exempt under RTC section 
6357.3. The amendments to Regulation 1533.2 clarify that the partial exemption for 
diesel fuel used in farming activities or food processing provided by RTC section 6357.1 
applies to the additional 1.75 percent Sales and Use Tax on diesel fuel imposed under 
RTC sections 6051.8 and 6201.8, effective July 1,2011, and that the partial exemption 
will no longer apply to the one percent Sales and Use Tax imposed under RTC sections 
6051.7 and 6201.7 after that tax ceases to be operative on July 1,2011. 

The objective of the proposed amendments is to revise the text of Regulation 1533.2 to 
reflect that the partial exemption for diesel fuel used in farming activities or food 
processing provided by RTC section 6357.1 applies to the additional 1.75 percent Sales 
and Use Tax on diesel fuel imposed under RTC sections 6051.8 and 6201.8, effective 
July 1,2011, and that the partial exemption will no longer apply to the one percent Sales 
and Use Tax imposed under RTC sections 6051.7 and 6201.7 after that tax ceases to be 
operative on July 1, 2011. The objective of the proposed amendments is also to revise 
the text ofRegulation 1598 to reflect the provisions ofRTC sections 6051.8,6201.8, and 
6357.3 that will be effective July 1,2011 and to prescribe the content of the exemption 
certificate required by RTC section 6357.3. 

There are no comparable federal regulations or statutes to Regulations 1533.2 and 1598. 

Proposition 26 

On November 2,2010, California voters passed Proposition 26. Proposition 26 requires 
that certain state and local fees be approved by a two-thirds vote of both houses of the 
Legislature. Proposition 26 also voids any conflicting law adopted between January 1, 
2010, and November 3, 2010, twelve months after the date the proposition was approved, 
unless the conflicting law is reenacted in conformance with the proposition's two-thirds 
vote requirement. 

The provisions of AB X8 6, which were enacted in March of 2010, may be affected by 
Proposition 26; however, the Legislature has until November 2011 to reenact any 
nonconforming provisions of AB X8 6 in compliance with the provisions of Proposition 
26. Therefore, the impact of Proposition 26 on AB X8 6 is uncertain and the Board is 
proposing to adopt the current amendments to reflect the provisions of current law. 

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulations 
1533.2 and 1598 will not impose a mandate on local agencies or school districts, 
including a mandate that is required to be reimbursed under part 7 (commencing with 
section 17500) of division 4 of title 2 of the Government Code. 
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NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND 
SCHOOL DISTRICTS 

The Board has detennined that the adoption of the proposed amendments to Regulations 
1533.2 and 1598 will result in no direct or indirect cost or savings to any state agency, 
any cost to local agencies or school districts that is required to be reimbursed under part 7 
(commencing with section 17500) ofdivision 4 of title 2 of the Government Code, other 
non-discretionary cost or savings imposed on local agencies, or cost or savings in federal 
funding to the State of California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

The adoption of the proposed amendments to Regulations 1533.2 and 1598 will merely 
revise the text of the regulations so that they confonn to the relevant provisions of the 
RTC that will be effective on July 1,2011, and prescribe the content of the exemption 
certificate required by RTC section 6357.3. The proposed amendments will not impose 
any new taxes, provide any new exemptions, or require taxpayers to comply with any 
procedures that are not already required by the RTC. Therefore, the Board has made an 
initial detennination that the adoption of the proposed amendments to Regulations 1533.2 
and 1598 will not have a significant, statewide adverse economic impact directly 
affecting business, including the ability of California businesses to compete with 
businesses in other states. 

The adoption of the proposed amendments to Regulations 1533.2 and 1598 may affect 
small business. 

NO COST IMPACTS TO PRIV ATE PERSONS OR BUSINESSES 

. The Board is not aware of any cost impacts that a representative private person or 
business would necessarily incur in reasonable compliance with the proposed action. 

RESULTS OF THE ASSESSMENT REQUIRED BY GOVERNMENT CODE 
SECTION 11346.3, SUBDNISION (b) 

The Board has detennined that the adoption of the proposed amendments to Regulations 
1533.2 and 1598 will neither create nor eliminate jobs in the State of California nor result 
in the elimination of existing businesses nor create or expand business in the State of 
California. 

NO SIGNIFICANT EFFECT ON HOUSING COSTS 

Adoption of the proposed amendments to Regulations 1533.2 and 1598 will not have a 

significant effect on housing costs. 


DETERMINATION REGARDING ALTERNATIVES 
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The Board must detennine that no reasonable alternative considered by it or that has been 
otherwise identified and brought to its attention would be more effective in carrying out 
the purpose for which this action is proposed, or be as effective as and less burdensome 
to affected private persons than the proposed action. 

CONTACT PERSONS 

Questions regarding the substance of the proposed amendments should be directed to 
Bradley M. Heller, Tax Counsel III (Specialist), by telephone at (916) 323-3091, by e­
mail at Bradley.Heller@boe.ca.gov, or by mail at State Board of Equalization, Attn: 
Bradley M. Heller, MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279­
0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the public hearing, and inquiries concerning the proposed administrative 
action should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at 
(916) 445-2130, by fax at (916) 324-3984 , bye-mail at Richard.Bennion@boe.ca.gov, or 
by mail at State Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. 
Box 942879, Sacramento, CA 94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends when the public hearing begins at 10:00 a.m., or as 
soon thereafter as the matter may be heard, on May 24, 2011. If the Board receives 
written comments prior to the close of the written comment period, the statements, 
arguments, and/or contentions contained in those comments will be presented to and 
considered by the Board before the Board decides whether to adopt the proposed 
amendments to Regulations 1533.2 and 1598. The Board will only consider written 
comments received by that time. 

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF 
PROPOSED REGULATION 

The Board has prepared underscored and strikeout versions of the text of Regulations 
1533.2 and 1598 illustrating the express tenns of the proposed amendments and an initial 
statement of reasons for the adoption of the proposed amendments. These documents and 
all the infonnation on which the proposed amendments are based are available to the 
public upon request. The rulemaking file is available for public inspection at 450 N 
Street, Sacramento, California. The express tenns of the proposed amendments and the 
Initial Statement of Reasons are also available on the Board's Website at 
www.hoe.ca. gov. 

SUBST ANTIALL Y RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 
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The Board may adopt the proposed amendments to Regulations 1533.2 and 1598 with 
changes that are nonsubstantial or solely grammatical in nature, or sufficiently related to 
the original proposed text that the public was adequately placed on notice that the 
changes could result from the originally proposed regulatory action. If a sufficiently 
related change is made, the Board will make the full text of the proposed amendments, 
with the change clearly indicated, available to the public for at least 15 days before 
adoption. The text of the resulting amendments will be mailed to those interested parties 
who commented on the original proposed amendments orally or in writing or who asked 
to be informed of such changes. The text of the resulting amendments will also be 
available to the public from Mr. Bennion. The Board will consider written comments on 
the resulting amendments that are received prior to adoption. 

AVAILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts the proposed amendments to Regulations 1533.2 and 1598 the Board 
will prepare a Final Statement of Reasons, which will be made available for inspection at 
450 N Street, Sacramento, California, and available on the Board's Website at 
www.boe.ca.gov. 
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Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1533.2 


Section 1533.2. Diesel Fuel Used in Farming Activities or Food Processing. 

(a) General. Commencing on and after September 1,2001, Section 6357.1 of the 
Revenue and Taxation Code partially exempts from sales and use tax the sale of, and the 
storage, use, or other consumption in this state, of diesel fuel used in fanning activities or 
food processing. The tenns "fanning activities" and "food processing" are defined below. 

For the period commencing on September 1, 200 I, and ending on December 31, 2001, 
the partial exemption applies to the taxes imposed by Sections 6051 and 6201 of the 
Revenue and Taxation Code (4.75%), but does not apply to the taxes imposed pursuant to 
Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Burns 
Unifonn Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
of article XIII of the California Constitution. 

For the period commencing on January 1, 2002, and ending on June 30, 2004, the partial 
exemption applies to the taxes imposed by Sections 6051,6051.3,6201, and 6201.3 of 
the Revenue and Taxation Code (5%), but does not apply to the taxes imposed pursuant 
to Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Burns 
Unifonn Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
of article XIII of the California Constitution. 

For the period commencing on July 1,2004, and ending on March 31,2009, the partial 
exemption applies to the taxes imposed by Sections 6051,6051.3,6051.5,6201,6201.3, 
and 6201.5 of the Revenue and Taxation Code (5.25%), but does not apply to the taxes 
imposed or administered pursuant to Sections 6051.2 and 6201.2 of the Revenue and 
Taxation Code, the Bradley-Burns Unifonn Local Sales and Use Tax Law, the 
Transactions and Use Tax Law, or Section 35 of article XIII of the California 
Constitution. 

For the period commencing on April 1, 2009, and ending on June 30, 2011when sections 
6051.7 and 6201.7 of the Revenue and Taxation Code cease to be operative, the partial 
exemption applies to the taxes imposed by sections 6051, 6051.3, 6051.5, 6051.7, 6201, 
6201.3,6201.5, and 6201.7 of the Revenue and Taxation Code (6.25%), but does not 
apply to the taxes imposed or administered pursuant to sections 6051.2 and 6201.2 of the 
Revenue and Taxation Code, the Bradley-Burns Unifonn Local Sales and Use Tax Law, 
the Transactions and Use Tax Law, or section 35 of article XIII ofthe California 
Constitution. 

For the period commencing on July 1,2011, the partial exemption applies to the taxes 
imposed by sections 6051, 6051.3, 6051.5, 6051.8, 6201, 6201.3,6201.5, and 6201.8 of 
the Revenue and Taxation Code (7.00%), but does not apply to the taxes imposed or 
administered pursuant to sections 6051.2 and 6201.2 of the Revenue and Taxation Code, 
the Bradley-Burns Unifonn Local Sales and Use Tax Law, the Transactions and Use Tax 
Law, or section 35 of article XIII of the California Constitution. 



(b) Definitions. For purposes ofthis regulation: 

(1) "Fanning activities" mean a trade or business involving the cultivation ofland or 
the raising or harvesting of any agricultural or horticultural commodity that may be 
legally sold to or offered for sale to others. These include the trade or business of 
operating a nursery or sod fann; the raising or harvesting of trees bearing fruit or nuts, 
or of other crops (e.g., grains, vegetables, or cotton); the raising of ornamental trees 
(other than evergreen trees that are more than six years old at the time they are 
severed from their roots); and the raising, shearing, feeding, caring for, training, and 
management of animals. The raising of animals includes the delivery of feed to the 
animal feeding operation, whether by the owner or the supplier of the feed. Operating 
a garden plot, orchard, or fann for the purpose of growing plants or animals for a 
person's own use shall not be considered a farming activity. Harvesting involves the 
gathering of any agricultural or horticultural commodity and includes activities such 
as crop drying, cotton ginning, and fruit ripening. Harvesting an agricultural 
commodity also includes the washing of the agricultural commodity, the inspection 
and grading of the agricultural commodity or livestock, and the packaging of the 
agricultural commodity for shipment as well as those activities delineated in Codes 
0723 and 0724 of the Standard Industrial Classification Manual published by the 
United States Office of Management and Budget, 1987 edition (hereafter SIC 
Manual). For purposes of this regulation, merely buying and reselling plants or 
animals grown or raised entirely by another is not raising an agricultural or 
horticultural commodity. A person is engaged in raising a plant or animal, rather than 
the mere selling of a plant or animal, if the plant or animal is held for further 
cultivation and development prior to sale. In determining whether a plant or animal is 
held for further cultivation and development prior to sale, consideration will be given 
to all of the facts and circumstances, including: the value added by a person to the 
plant or animal through agricultural or horticultural processes; the length of time 
between the person's acquisition of the plant or animal and the time that the person 
makes the plant or animal available for sale; and in the case of a plant, whether the 
plant is kept in the container in which purchased, replanted in the ground, or replanted 
in a series of larger containers as it is grown to a larger size. 

Farming activities also include the transportation and delivery of the agricultural or 
horticultural commodity, as described herein, from the trade or business that 
cultivated, raised or harvested the commodity to the marketplace, as described in 
subdivision (b)( 5), and any empty haul related to the transportation of that 
agricultural or horticultural commodity. 

Fanning activities do not include food processing or transportation and delivery of 
processed food products to the marketplace. 

Example A: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load of tomatoes. The tomatoes are hauled to a processing plant. The 
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hauler returns to the field with empty trailers. The sale of diesel fuel to the 
commercial hauler for use in this activity is partially exempt from tax. 

Example B: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load of fresh bell peppers. The bell peppers are sold to a grocery store 
and are delivered to the grocery store's distribution center. At the distribution center, 
the hauler picks up a load of pallets to deliver to another customer. The sale ofdiesel 
fuel to the commercial hauler for use from the yard the field and to the grocery store's 
distribution center is partially exempt from tax. The sale ofdiesel fuel to the 
commercial hauler for use in delivering the pallets is not partially exempt from tax. 

Example C: A nursery owner transports its horticultural products to a distribution 
center. After delivering the product, the nursery owner makes two stops. The first 
stop is to pick up fertilizer for use at the nursery. The second stop is personal business 
unrelated to the nursery operation. The sale of diesel fuel to the nursery owner for use 
in this example is partially exempt from tax up to and including the first stop. 

(2) "Plants" mean an agricultural or horticultural commodity produced in a farming 
activity which includes, but is not limited to, trees bearing fruit or nuts, other crops, 
an ornamental tree, a vine, a bush, or sod. Sea plants are produced in a farming 
activity if they are tended and cultivated as opposed to merely harvested. 

(3) "Animals" mean a life form produced in a farming activity which includes, but is 
not limited to, any livestock, poultry or other bird, and fish or other sea life. Fish and 
other sea life are produced in a farming activity if they are raised on a fish farm. A 
fish farm is an area where fish or other sea life are grown or raised as opposed to 
merely caught or harvested. 

(4) "Food processing" means the activities described in Industry Groups 201,202, 
203,204, and 207, or Codes 2068 and 2084 ofthe SIC Manual. Food processing 
activities also includes transporting raw product, supplies and materials to the 
processing facility, transporting partially processed food products between various 
divisions of the same food processing entity for further processing operations, and 
any empty hauls related to the transportation of that product. Food processing does 
not include transportation and delivery of processed food products to the marketplace. 
A food processor is not required to be engaged 50 percent or more of the time in such 
activities as described herein. 

Example A: A for-hire carrier, contracted for by a cheese plant, transports 
unprocessed milk from a dairy farm to the cheese plant for processing and then 
returns to the carrier's truck yard. The diesel used in this example is eligible for the 
partial sales tax exemption. 

Example B: A flour mill transports flour sacks from a bag manufacturer to the mill's 
facility, and then transports those sacks to other flour mills owned by the same entity. 
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The diesel used to transport the sacks in this example is eligible for the partial sales 
tax exemption, but the transportation of flour is not. 

Example C: Cannery A and Cannery B are different divisions of the same food 
processing entity. Cannery A processes unprocessed tomatoes into tomato paste and 
then transports the paste to Cannery B for further processing. Cannery B processes 
the paste into tomato soup which is then transported to a grocery distribution 
warehouse. From the distribution warehouse the processed product is transported by 
the buyer to individual grocery stores and other distribution warehouses. Only the 
movement of paste from Cannery A to Cannery B is eligible for the partial sales tax 
exemption. The subsequent movement ofproduct to the first distribution center and to 
retail stores and other warehouses is not eligible for the exemption. 

(5) "Marketplace" means the place where a commodity is sold for resale, at retail or 
for consumption at an animal feeding operation, notwithstanding any intervening 
activities to prepare the product for sale in the marketplace. Such preparation 
activities include, but are not limited to, cooling, sorting, inspection, grading, drying, 
packing, handling, washing, slaughtering and butchering (except as otherwise 
described in Codes 2011 and 2015 of the SIC Manual), candling, sterilizing, freezing, 
pasteurizing, homogenizing, and packaging. Producers of agricultural or horticultural 
products may prepare and market their products through a cooperative, joint venture, 
corporation or partnership in which they have a financial interest, or other such 
enterprises, and the diesel used in these enterprises to transport products to the 
marketplace is eligible for the sales tax exemption. 

(6) "Diesel fuel" means, for purposes of this regulation only, any fuel that is 
commonly or commercially known, sold or represented as diesel fuel No. I-D or No. 
2-D, pursuant to the specifications in American Society for Testing and Materials 
Standard Specification for Diesel Fuel Oils ("ASTM") D 975-81, which is 
incorporated herein by reference. Diesel fuel, for purposes of this regulation only, 
also includes Environmental Protection Agency rated diesel fuel commonly known as 
"federal fuel" sold for use in locomotives, or which is used in generators, pumps, 
dehydrators and any other equipment used in the conduct of farming and food 
processing activities. "Diesel fuel" does not include gasoline, kerosene, liquefied 
petroleum gas, natural gas in liquid or gaseous form, alcohol, aviation fuel, except 
diesel fuel sold for use in aircraft designed for agricultural aerial applications that 
meets the specifications ofASTM D 1655, jet fuel, bunker fuel, or other like 
substance used as a fuel. QualifYing diesel fuel shall be identified accordingly on the 
invoice of sale. 

(7) "Qualified activity" means farming activities as defined in subdivision (b)(l) or 
food processing, as defined in subdivision (b)(4). 

(c) Partial Exemption Certificates. 
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(1) In General. A person who purchases diesel fuel for use in a qualified activity from 
an in-state retailer, or an out-of state retailer obligated to collect use tax, must provide 
the retailer with a partial exemption certificate in order for the retailer to claim the 
partial exemption. If the retailer takes a partial exemption certificate timely and in 
good faith, as defined in subdivision (c)(5), from a person who purchases diesel fuel 
for use in a qualified activity, the partial exemption certificate relieves the retailer 
from the liability for the sales tax subject to partial exemption under this regulation or 
the duty of collecting the use tax subject to partial exemption under this regulation. A 
partial exemption certificate will be considered timely if it is taken any time before 
the retailer bills the purchaser for the diesel fuel, any time within the retailer's normal 
billing or payment cycle, any time at or prior to delivery of the diesel fuel to the 
purchaser, or no later than 15 days after the date ofpurchase. A partial exemption 
certificate which is not taken timely will not relieve the retailer of the liability for tax 
excluded by the partial exemption; however the retailer may present satisfactory 
evidence to the Board that the retailer sold the diesel fuel to a person that used it in a 
qualified activity. A partial exemption from the sales and use tax under this part shall 
not be allowed unless the retailer claims the partial exemption on its sales and use tax 
return for the reporting period during which the transaction subject to the partial 
exemption occurred. Where the retailer fails to claim the partial exemption as set 
forth above, the retailer may file a claim for refund as set forth in subdivision (e). 

The partial exemption certificate form set forth in Appendix A may be 'used to claim 
the partial exemption. 

(2) Blanket Partial Exemption Certificates. In lieu of requiring a partial exemption 
certificate for each transaction, a person who purchases diesel fuel for use in a 
qualified activity may issue a blanket partial exemption certificate. The partial 
exemption certificate form set forth in Appendix A may be used as a blanket partial 
exemption certificate. Appendix A may also be used as a specific partial exemption 
certificate if the purchaser provides the purchase order or sales invoice number and a 
precise description of the property being purchased. A person who purchases diesel 
fuel for use in a qualified activity must include in the partial exemption certificate 
how much or what percentage of the diesel fuel purchased will be used in a qualified 
activity. If purchasing diesel fuel not qualifying for the partial exemption, the 
purchaser must clearly state in documents such as a written purchase order, sales 
agreement, or contract that the sale or purchase is not subject to the blanket partial 
exemption certificate. 

(3) Form ofPartial Exemption Certificate. Any document, such as a letter or purchase 
order, timely provided by the purchaser to the seller will be regarded as a partial 
exemption certificate with respect to the sale or purchase of diesel fuel if it contains 
all of the fol1owing essential elements: 

(A) The signature of the purchaser, purchaser's employee, or authorized 

representative of the purchaser. 
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(B) The name, address and telephone number of the purchaser. 

(C) The number of the seller's permit held by the purchaser. Ifthe purchaser is not 
required to hold a permit because the purchaser sells only property of a kind the 
retail sale of which is not taxable, e.g., food products for human consumption, or 
because the purchaser makes no sales in this state, the purchaser must include on 
the certificate a sufficient explanation as to the reason the purchaser is not 
required to hold a California seller's permit in lieu of a seller's permit number. 

(D) A statement of how much or what percentage of the diesel fuel purchased will 
be used in a qualified farming or food processing activity. 

(E) Date of execution of document. 

(4) Retention and Availability of Partial Exemption Certificates. A retailer must retain 
each partial exemption certificate received from a person who purchases diesel fuel 
for use in a qualified activity for a period of not less than four years from the date on 
which the retailer claims a partial exemption based on the partial exemption 
certificate. 

While the Board will not normally require the filing ofthe partial exemption 
certificate with a sales and use tax return, when necessary for the efficient 
administration of the Sales and Use Tax Law, the Board may, on 30 days' written 
notice, require a retailer to commence filing with its sales and use tax returns copies 
of all partial exemption certificates. The Board may also require, within 45 days of 
the Board's request, retailers provide the Board access to any and all partial 
exemption certificates, or copies thereof, accepted for the purposes of supporting the 
partial exemption. 

(5) Good Faith. A seller will be presumed to have taken a partial exemption 
certificate in good faith in the absence of evidence to the contrary. A seller, without 
knowledge to the contrary, may accept a partial exemption certificate in good faith 
where the purchaser states that a certain percentage of the diesel fuel purchased will 
be used in farming activities or food processing. However, a partial exemption 
certificate cannot be accepted in good faith where the seller has knowledge that the 
diesel fuel is not subject to a partial exemption, or will not be otherwise used in a 
partially exempt manner. 

(d) Partial Exemption Certificate for Use Tax. The partial exemption certificate must be 
completed by a person who purchases diesel fuel for use in a qualified activity to claim a 
partial exemption from use tax from an out-of-state retailer not obligated to collect the 
use tax. A partial exemption from the use tax shall not be allowed unless the purchaser or 
retailer claims the partial exemption on its individual use tax return, sales and use tax 
return, or consumer use tax return for the reporting period during which the transaction 
subject to the partial exemption occurred. Where the purchaser or retailer fails to claim 
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the partial exemption as set forth above, the purchaser or retailer may file a claim for 
refund as set forth in subdivision (e). 

The purchaser who files an individual use tax return must attach a completed partial 
exemption certificate to the return. The purchaser who is registered with the Board as a 
retailer or consumer and files a sales and use tax return or consumer use tax return must, 
within 45 days of the Board's request, provide the Board access to any and all documents 
that support the claimed partial exemption. 

The partial exemption certificate form set forth in Appendix A may be used to claim the 
partial exemption. 

(e) Refund of Partial Exemption. 

(1) For the period commencing on September 1, 2001, and ending on April 30, 2002, 
a person who purchases diesel fuel for use in a qualified activity may claim the partial 
exemption on qualified purchases from an in-state retailer or an out-of-state retailer 
obligated to collect the use tax by furnishing the retailer with a partial exemption 
certificate on or before July 31,2002. The retailer must refund the tax or tax 
reimbursement directly to a purchaser of diesel fuel for use in a qualified activity or, 
at the purchaser's sole option, the purchaser may be credited with such amount. 

(2) A retailer who paid sales tax on a qualified sale or a person who paid use tax on a 
qualified purchase and who failed to claim the partial exemption as provided by this 
regulation may file a claim for refund equal to the amount ofthe partial exemption 
that he or she could have claimed pursuant to this regulation. The procedure for filing 
a claim shall be the same as for other claims for refund filed pursuant to Revenue and 
Taxation Code section 6901. For transactions subject to use tax, a person who 
purchases diesel fuel for use in a qualified activity filing a claim for refund of the 
partial exemption has the burden of establishing that he or she was entitled to claim 
the partial exemption with respect to the amount of refund claimed under this part. 
For transactions subject to sales tax, a person filing a claim for refund of the partial 
exemption has the burden of establishing that the purchaser of the diesel fuel 
otherwise met all the requirements of a person who purchases diesel fuel for use in a 
qualified activity at the time of the purchase subject to the refund claimed under this 
part. 

(f) Improper Use ofPartial Exemption. Notwithstanding subdivision (a), tax applies to 
any sale of, and the storage, use, or other consumption in this state of diesel fuel that is 
used in a manner not qualifying for the partial exemption under this regulation. 

(g) Purchaser'S Liability for the Payment of Sales Tax. 

(1) If a purchaser timely submits a copy of a partial exemption certificate to the 
retailer or partial exemption certificate for use tax to the Board, and then uses the 
diesel fuel in a manner not qualifying for the partial exemption, the purchaser shall be 
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liable for payment of the sales tax, with applicable interest, to the same extent as if 
the purchaser were a retailer making a retail sale of the diesel fuel at the time the 
diesel fuel was so removed, converted, or used. 

(2) A purchaser providing a partial exemption certificate accepted in good faith by the 
retailer or a partial exemption certificate for use tax to the Board for diesel fuel that 
does not qualify for the partial exemption is liable for payment of the sales tax, with 
applicable interest, to the same extent as if the purchaser were a retailer making a 
retail sale of the diesel fuel at the time the diesel fuel was purchased. 

(h) Records. Adequate and complete records must be maintained by the person who 
purchases diesel fuel for use in a qualified activity as evidence that the diesel fuel 
purchased was used in a qualified activity. 

(i) Operative Date. This regulation is operative as of September 1, 2001. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 
6357.1, Revenue and Taxation Code. 
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Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1598 


Section 1598. Motor Vehicle and Aircraft Fuels. 

(a) In General. Sales tax or use tax applies to the sale or use of fuel for propelling motor 
vehicles or aircraft or for other purposes, except as stated below. 

(b) Exceptions. 

(l) Neither the sales tax nor the use tax applies to the sale or use ofmotor vehicle fuel 
used in propelling aircraft, the distribution of which in this state is subject to the tax 
imposed by Part 2 (commencing with Section 7301) of Division 2 of the Revenue and 
Taxation Code. This type of fuel includes gasoline and similar fuels but does not 
include aircraft jet fuel. (See subdivision (h) for requirements for supporting aircraft 
fuel exemptions.) 

(2) Neither the sales tax nor the use tax applies to the sale or use of aircraft fuel sold 
to an air common carrier for immediate consumption or shipment in its business as an 
air common carrier on a flight whose final destination is a foreign destination (see 
Regulation 1621, Sales to Common Carriers). 

(c) Measure ofTax. 

(1) The measure of tax includes: 

(A) The tax imposed by the United States upon importers or producers of 
gasoline, diesel, and jet fuel, except as provided in (c)(2)(D) and (c)(2)(E), 

(B) The tax imposed upon distributors ofgasoline and similar fuels by the State of 
California pursuant to Part 2 ofDivision 2 ofthe Revenue and Taxation Code, 
and which has not been refunded, and 

(C) The tax imposed by the State of California on aircraft jet fuel pursuant to 
Chapter 2.5 of Part 2 of Division 2 ofthe Revenue and Taxation Code. 

(2) The measure oftax does not include: 

(A) The use fuel tax, including the annual flat rate fuel tax, imposed by the State 
of California pursuant to Part 3 of Division 2 of the Revenue and Taxation Code 
on the following fuels: 

1. Compressed natural gas. 

2. Liquid natural gas. 

3. Liquefied petroleum gas. 



4. Ethanol or methanol containing not more than 15 percent gasoline or diesel 
fuel. 

5. All other fuels not taxed under Parts 2 or 31 of Division 2 of the Revenue 
and Taxation Code. 

(B) The diesel fuel tax, imposed by the State of California pursuant to Part 31 of 
Division 2 of the Revenue and Taxation Code. 

(C) The federal retailer's excise taxes on: 

1. Gasoline used as a fuel in noncommercial aircraft. 

2. Jet fuel used as a fuel in noncommercial aircraft. 

3. Diesel fuel. 

4. Special motor fuels. 

(D) Prior to July 1, 1995, the federal excise tax imposed pursuant to Section 4091 
of the Internal Revenue Code with respect to diesel fuel and jet fuel for which the 
purchaser certifies that he or she is entitled to either a direct refund or credit 
against his or her income tax for the federal excise tax paid. (See subdivision (i) 
for requirements for supporting claimed exclusions.) 

(E) Beginning July 1, 1995, the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser certifies that he or she is entitled to either a direct 
refund or credit against his or her income tax for the federal excise tax paid. (See 
subdivision (i) for requirements for supporting claimed exclusions.) 

(F) Beginning January 1,2001, the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser provides a valid certificate pursuant to 
subdivision (j). 

(d) Partial Exemption for Motor Vehicle Fuel. Operative July 1,2010, section 6357.7 of 
the Revenue and Taxation Code provides a partial exemption from sales and use tax for 
the sale of, and the storage, use, or other consumption in this state ofmotor vehicle fuel. 
"Motor vehicle fuel" means gasoline and aviation gasoline and does not include jet fuel, 
kerosene, liquefied petroleum gas, natural gas in liquid or gaseous form, alcohol, or 
racing fuel, as defined in the Motor Vehicle Fuel Tax Law. 

The partial exemption applies to the taxes imposed by section 6051, 6051.3, 6051.7, 
6201, 6201.3, and 6201.7 of the Revenue and Taxation Code (cumulative statewide 6% 
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sales and use tax rate), but does not apply to the taxes imposed or administered pursuant 
to sections 6051.2, 6051.5, 6201.2, or 6201.5 of the Revenue and Taxation Code, the 
Bradley-Bums Unifonn Local Sales and Use Tax Law, the Transactions and Use Tax 
Law, or section 35 of article XIII of the California Constitution. 

(e) Additional Tax on Sale of Diesel FueL 

(1) Operative July 1, 2011, an additional 1.75 percent state sales and use tax is 
imposed on sales of "diesel fuel" as defined in section 60022 of the Revenue and 
Taxation Code. As defined in this section, diesel fuel does not include gasoline, 
kerosene, liquefied petroleum gas, natural gas in liquid or gaseous fonn, or alcohol. 

(2) Exemptions and Exemption Certificates. 

(A) An exemption from the additional 1.75 percent tax is provided for diesel fuel 
purchased for use or used in a manner that is exempt from the taxes imposed 
pursuant to Part 31 (commencing with section 60001) of Division 2 of the 
Revenue and Taxation Code and not subject to the back up tax imposed by section 
60058 or the payment requirement specified in section 60108 of the Revenue and 
Taxation Code. 

(B) Exempt bus operators. An exemption from the additional 1.75 percent tax is 
provided for diesel fuel subject to the payment requirement specified in section 
60502.2 of the Revenue and Taxation Code. 

(C) Sellers of diesel fuel for which the purchaser claims exemption from the 
measure of tax under this subdivision shall secure from the purchaser and retain a 
certificate in substantially the fonn prescribed below. The certificate shall relieve 
the seller from liability for any tax due only if it is timely taken in good faith. A 
certificate will be considered timely if it is taken at any time before the seller bills 
the purchaser for the property, or any time within the seller's nonnal billing and 
payment cycle, or any time at or prior to delivery of property to the purchaser. 
The certificate will be valid until revoked in writing by the purchaser. 

Certificate for Exemption from the 1.75 Percent Sales and Use Tax 

Imposed Under Sections 6051.8 and 6201.8 


This certificate may be issued by a purchaser whose fuel purchase is exempt from the 
diesel fuel taxes imposed under section 60050 and not subject to the backup tax 
imposed under section 60058 or the payment requirement specified in section 60108 
of the Revenue and Taxation Code. 

This certificate may be issued by a purchaser whose fuel purchase is subject to the 
payment requirement specified in section 60502.2 of the Revenue and Taxation Code. 

This certificate entitles the seller to exclude the sale amount from the measure of sales 
subject to the additional tax. 
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I HEREBY CERTIFY: That the purchase ofdiesel from 

o is exempt from diesel fuel taxes (e.g., exempt train operators or exempt 
off-highway use). 

The purchase is not subject to the additional 1.75 percent tax imposed by 
Revenue and Taxation Code sections 6051.8 and 6201.8 because it is 
exempt from the diesel fuel taxes imposed under Revenue and Taxation 
Code section 60050 and not subject to the backup tax imposed by section 
60058 or the payment requirement specified in section 60 I 08 for the 
following reason: 

OR 

o is purchased by an exempt bus operator. 

The purchase is not subject to the additional1.75 percent tax imposed by 
Revenue and Taxation Code sections 6051.8 and 6201.8 because it is 
subject to the payment requirement specified in Revenue and Taxation 
Code section 60502.2. 

In the event the fuel is not used in a manner which entitles me to an 
exemption from the diesel fuel taxes, it is understood that I am required by 
the Sales and Use Tax Law to report and pay the additional 1.75 percent 
tax. This certificate is valid until revoked in writing by the purchaser. 

(Company Name) 

Phone Number: 

Signature: Date: 
(Signature of Authorized Agent) 

(Owner, Partner, Purchasing Agent, etc.) 

License/permit # (if any): 
(Exempt bus operator, train operator, fuel registration) 
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(eD Sales of Motor Vehicle Fuel on Sales Tax-Included Basis. Sales tax reimbursement 
will be deemed included in the total price per gallon of gasoline dispensed through an 
apparatus on which there is a price per gallon display including all taxes as required by 
Business and Professions Code Section 13470. Sales tax reimbursement will be deemed 
included in the total price per gallon ofother motor vehicle fuel if the retailer posts on the 
premises a notice reading substantially as follows: 

"The price per gallon of all motor vehicle fuel includes reimbursement for applicable 
sales taxes computed to the nearest mill." 

Following are examples of prices computed on a tax-included basis: 

(A) Sales price per gallon of gasoline net of all taxes. $2.435 
Federal excise tax* ................................................... . .184 
State excise tax * ..................................................... .. .353 
Total $2.972 
*Sales tax reimbursement computed at 2 114%* 
of $2.972 ................................................................... . .067 
Total tax-included price per gallon ............................ . $3.039 
(B) Sales price per gallon of diesel fuel 
net of all taxes * ........................................................ . $2.355 
Federal excise tax* .................................................. .. .244 
Total $2.599 
*Sales tax reimbursement computed at 
9%* of $2.599 ......................................................... .. .234 
State excise tax* ...................................................... . .136 
Total tax-included price per gallon ........................... .. $2.969 

*The rates used are for purposes of this example only. The rates in effect at the time of 
the sale and at the place where the business is located must be used in computing the tax­
included selling price of fuel. 

(fg) Application of Sales or Use Tax to Fuel Furnished With Leased Vehicles or Aircraft. 
The lessor is the retailer of fuel furnished to a lessee of a vehicle or an aircraft if the sales 
price of the fuel is separately stated from the rental charge for the vehicle or aircraft. The 
lessor is also the retailer of fuel furnished to a lessee under a lease which is a "sale" or 
"purchase" (see Regulations 1660 and 1661) and under which the rental charge includes 
fuel for the operation of the vehicle or aircraft (such arrangements are sometimes called 
"wet rentals"). The lessor may purchase such fuel for resale. 

The lessor is the consumer of fuel furnished to a lessee of a vehicle or an aircraft under a 
lease which is not a "sale" or "purchase" (see Regulations 1660 and 1661) and under 
which the rental charge includes fuel for the operation of the vehicle or aircraft. If a 
lessor of mobile transportation equipment elects under Regulation 1661 to report and pay 

5 




use tax measured by the "fair rental value" of the mobile transportation equipment leased, 
the "fair rental value" does not include the sale price to the lessor of fuel which is 
furnished under the lease to the lessee. 

(gh) Refunds of Excise Tax 

(1) Federal Excise Taxes. 

The refund of the federal excise tax on gasoline, diesel, or jet fuel (either by direct 
refund or as a credit against income tax) is an adjustment to the sales price of the 
gasoline, diesel, or jet fueL Accordingly, the retailer who paid the sales tax or the 
purchaser who paid use tax measured by the sales price of the gasoline, diesel, or jet 
fuel which included that federal excise tax may file with the Board a claim for refund 
of tax measured by the amount of the federal excise tax so refunded or credited. The 
claim must be supported by proof of the exempt use of the gasoline, diesel, or jet fuel 
and of the refund or credit of the federal excise tax to the purchaser. 

(2) Sales or Use Tax Refunds. If the sales or use tax refund is made to a person other 
than the consumer, the person receiving the refund must pay it to the consumer. 

(hi) Supporting Data for Aircraft Fuel Exemptions. Sellers of motor vehicle fuel which, at 
the time of sale, is exempt from sales and use tax under subdivision (b)( 1), shall secure 
and retain documentary evidence to support their exempt sales. 

(1) The exemption with respect to motor vehicle fuel sold and delivered directly into 
the fuel supply tank of aircraft may be supported either by a properly completed sales 
invoice or an aircraft fuel exemption certificate in the form prescribed in subdivision 
(h)(2). If a sales invoice is used, it must show the purchaser's name and address, the 
aircraft identification number, the number of gallons sold, the price per gallon, the 
amount of sale, the date of sale, and the name and address of the seller. 

(2) The exemption with respect to retail sales ofmotor vehicle fuel delivered into the 
purchaser's storage facilities or receptacles other than the fuel tanks of aircraft, for use 
in propelling aircraft shall be supported by an aircraft fuel exemption certificate and 
an invoice. An exemption certificate in substantially the following form and signed 
by the purchaser shall be retained by the seller as evidence to support such exempt 
sales. The exemption certificate will be valid until revoked in writing by the 
purchaser. 

Exemption Certificate for Motor Vehicle Fuel for Propelling Aircraft 

This certificate may be issued by a purchaser for purchases ofmotor vehicle fuel (other 
than aircraft jet fuel) for use in propelling aircraft. 

I HEREBY CERTIFY: That I am the owner or operator of the aircraft identified below; 
that the motor vehicle fuel which I shall purchase 
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-----------------------------

---------------------------------------

------------------------ --------

-------------------------------------------------

_____________________, will be used in propelling aircraft: 
and that the distribution of this fuel is subject to the tax imposed by the Motor Vehicle 
Fuel License Tax Law (Revenue and Taxation Code section 7301 et seq.) and not subject 
to refund. 

In the event that any of this motor vehicle fuel is used for purposes other than propelling 
aircraft, it is understood that I am required by the Sales and Use Tax Law to report and 
pay tax measured by the purchase price of such fuel. This certificate is valid until revoked 
in writing by the purchaser. 

Purchaser: 

(Company Name) 

Address: 

Phone Number: 
--------------------------------~-----

Signature: Date: 

(Signature of Authorized Agent) 

Title: 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if any): ____________________________ 

Identification Numbers of Aircraft Owned or Operated 
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(ij) Certificate for Exclusion of Federal Excise Taxes from Measure of Tax. Sellers of 
gasoline, diesel or jet fuel for which the purchaser claims exclusion from the measure of 
tax under subdivision (c)(2)(D) or (c)(2)(E) shall secure from the purchaser and retain a 
certificate in substantially the fonn prescribed in subdivision (i)( I). 

(1) The certificate prescribed below shall relieve the seller from liability for any tax 
due only if it is timely taken in good faith. A certificate will be considered timely if it 
is taken at any time before the seller bills the purchaser for the property, or any time 
within the seller's nonnal billing and payment cycle, or any time at or prior to 
delivery of property to the purchaser. The certificate will be valid until revoked in 
writing by the purchaser. 

Certificate for the Exclusion of Sales and Use Tax on Federal Excise Taxes 

This certificate may be issued by a purchaser whose entire fuel purchase is entitled to a 
direct refund or credit for the federal excise taxes for income tax purposes. This 
certificate entitles the seller to exclude the amount of federal excise taxes imposed on fuel 
purchases from the measure of sales and use tax. 

I HEREBY CERTIFY: That I am entitled to either a direct refund or credit against my 
income tax for the federal excise tax paid pursuant to Internal Revenue Code Section 
4081 or 4091 for the gasoline/diesel/jet fuel I shall purchase from 

In the event the fuel is not used in a manner which entitles me to a direct refund or credit 
against my income tax or if I do not receive such refund or credit, it is understood I am 
required by the Sales and Use Tax Law to report and pay tax measured by the amount of 
federal excise tax paid to the extent the seller has not remitted sales or use tax measured 
by that amount. This certificate is valid until revoked in writing by the purchaser. 

Purchaser: 

(Company Name) 

Address: 

Phone Number: 

Signature: ___________________________ Date: ______ 

(Signature of Authorized Agent) 

Title: 

(Owner, Partner, Purchasing Agent, etc.) 
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Seller's Pennit No. (if any): _____________ 

(2) Any person, including any officer or employee ofa corporation who gives the 
certificate described in subdivision (i)(1) and who knows at the time ofpurchase that 
he or she is not entitled to either a direct refund or credit against his or her income tax 
is liable to the state for the amount of sales or use tax that would be due had he or she 
not given the certificate. In addition to the tax, interest, and other penalties, the person 
is liable for a penalty of 10 percent of the tax or five hundred dollars ($500), 
whichever is greater, for purchases made for personal gain or to evade payment of 
taxes. 

(jk) Alternate Certificate for Exclusion of Federal Excise Taxes from Measure ofTax. On 
and after January 1,2001, a purchaser of gasoline, diesel, or jet fuel who is qualified 
under subdivision G)(l) may issue a certificate in substantially the fonn set forth in 
subdivision (j)(3) to the seller of that fuel. A seller who takes and retains such certificate 
shall be relieved ofliability for tax due measured by the federal excise taxes imposed 
pursuant to Section 4081 or 4091 of the Internal Revenue Code on the fuel sold under the 
certificate, provided the certificate is timely taken in good faith. A certificate will be 
considered timely if it is taken at any time before the seller bills the purchaser for the 
property, or any time within the seller's nonnal billing and payment cycle, or any time at 
or prior to delivery ofproperty to the purchaser. The certificate will be valid until 
revoked in writing by the purchaser. 

(1) A purchaser is qualified and may issue a certificate under subdivision (j) if 
satisfYing all the following requirements: 

(A) The purchaser was entitled to either a direct refund or credit against his or her 
income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of 
the Internal Revenue Code for more than 50 percent of all the purchaser's 
purchases of gasoline, diesel, and jet fuel during the prior calendar year on an 
aggregate basis. A purchaser who was entitled to a direct refund or credit against 
his or her income tax for the federal excise tax imposed pursuant to Section 4081 
or 4091 of the Internal Revenue Code for more than 50 percent of that purchaser's 
purchases of one type of fuel, e.g., diesel, but not more than 50 percent of all that 
purchaser's purchases of gasoline, diesel, and jet fuel on an aggregate basis is not 
a qualified purchaser, and may not issue a certificate under this subdivision, for 
any of that purchaser's purchases of fuel. 

(B) The purchaser's business remains substantially the same as during the prior 
calendar year whereby the purchaser reasonably expects to be entitled to either a 
direct refund or credit against his or her income tax for the federal excise tax 
imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code for more 
than 50 percent of the purchaser'S purchases of gasoline, diesel, and jet fuel on an 
aggregate basis. 

(C) The purchaser holds a valid California seller's permit. 
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(2) With respect to any fuel purchased under the certificate which is used in a manner 
whereby the purchaser is not entitled to a direct refund or credit against his or her 
income tax of the federal excise tax imposed pursuant to Section 4081 or 4091 of the 
Internal Revenue Code, the purchaser is liable for use tax on the amount of that 
federal excise tax. The purchaser must report and pay such use tax with the 
purchaser's return for the period in which the fuel was used. A certificate may not be 
issued under this subdivision when the purchaser knows that all of the fuel that would 
be purchased under the certificate will be used in a manner whereby the purchaser is 
not entitled to a direct refund or credit against his or her income tax of the federal 
excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code. 

(3) A certificate issued under this subdivision shall be in substantially the following 
form: 

Revenue and Taxation Code Section 6245.5 Certificate for the Exclusion of Sales 
and Use Tax on Federal Excise Taxes 

This certificate may be issued for purchases of gasoline, diesel, or jet fuel by a purchaser 
who meets all the required conditions. This certificate entitles the seller to exclude the 
amount of federal excise taxes imposed on such fuel purchases from the measure of sales 
and use tax. 

I HEREBY CERTIFY that I satisfy all of the following conditions: 

1. I was entitled to either a direct refund or credit against my income tax for the federal 
excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code for 
more than 50 percent of my purchases of gasoline, diesel, and jet fuel on an aggregate 
basis during the prior calendar year. 

2. My business remains substantially the same as during the prior calender year such that 
I reasonably expect to be entitled to either a direct refund or credit against my income tax 
for the federal excise tax imposed pursuant to Section 4081 or 4091 of the Internal 
Revenue Code for more than 50 percent ofmy purchases of gasoline, diesel, or jet fuel on 
an aggregate basis. 

3. I hold a valid California seller's permit, the number for which is set forth below. 

With respect to any fuel that is not used in a manner which entitles me to a direct refund 
or credit against my income tax of the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code, or if I do not receive such refund or credit, I 
will report and pay tax, measured by the amount of the federal excise tax that had been 
paid in connection with that fuel, with my return for the period on which the fuel is used. 
This certificate is valid until revoked in writing by the purchaser. 

Purchaser: 
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----------------------------------------------

(Company Name) 

Address: 


Phone Number: 


Signature: __________________________ Date: _______ 


(Signature of Authorized Agent) 


Title: 


(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if any): __________________________ 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6011,6012, 6051.8, 6201.8, 6245.5, 6357, 6357.3 6357.5, 6357.7,~ and 6423, 
Revenue and Taxation Code. 
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Bennion. Richard 

From: Scott, Megan [Megan.Scott@BOE.CA.GOV] 
Sent: Friday, March 25, 2011 2:12 PM 
To: BOE_REGULATIONS@USTSERV.STATE.CA.GOV 
Subject: State Board of Equalization - Announcement of Regulatory Change 1533.2 and 1598 

The State Board of Equalization proposes to amend Regulations 1533.2, Diesel Fuel Used in Farming Activities or Food Processing, 
and 1598, Motor Vehicle and Aircraft Fuels. A public hearing on the proposed amendments will be held in Room 121,450 N Street, 
Sacramento, at 10:00 a.m., or as soon thereafter as the matter may be heard, on Tuesday, May 24, 2011. 

The proposed amendments to Regulation 1598 incorporate the additional 1.75 percent Sales and Use Tax on diesel fuel imposed by 
Revenue and Taxation Code (RTC) sections 6051.8 and 6201.8, effective July 1,2011, and incorporate the two exemptions from the 
additional tax on diesel fuel provided by RTC section 6357.3. The amendments to Regulation 1533.2 clarify that the partial 
exemption for diesel fuel used in farming activities or food processing applies to the additional 1.75 tax on diesel fuel. 

To view the notice of hearing, initial statement of reasons, proposed text, and history click on the following 
link: h!!J;I:/!~Y~:v.~J)oe.ca,gov/I:~gs/r£Ll~}}LL22_~JHI1). 

Questions regarding the substance of the proposed amendments to Regulation 1533.2 and 1598 should be directed to; Mr. Bradley 
Heller, Tax Counsel, at 450 N Street, MIC;82, Sacramento, CA 94279-0082, email I3.L~q~y,H('llcl@tlQ..t?,f;:t4QY, telephone (916) 323­
3091, or FAX (916) 323-3387. 

Written comments for the Board's consideration, notices of intent to present testimony or witnesses at the public hearing, and inquiries 
concerning the proposed regulatory action should be directed to Rick Bennion, Regulations Coordinator, telephone (916) 445-2130, 
fax (916) 324-3984, e-mail Richard. Bennion([I.boe.ca.gov or by mail to: State Board ofEqualization, Attn; Rick Bennion, MIC: 80, 
P.O. Box 942879-0080, Sacramento, CA 94279-0080. 

Please DO NOT REPLY to this message, as it was sent from an "announcement list." 

Privacy Policy Information: Your information is collected in accordance with our Privacy Policy 
http://w\vw.hoc.ca.>(ov/infl)iprivacvinfo.htll! 

Technical Problems: If you cannot view the link included in the body of this message, please contact the Board's webmaster at 
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administrative action should be directed to Mr. Rick 
Bennion, Regulations Coordinator, by telephone at 
(916) 445-2130, by fax at (916) 324-3984, bye-mail 
at Richard.Bennion@boe.ca.gov, or by mail at State 
Board of Equalization, Attn: Rick Bennion, MIC:80, 
450 N Street, P.O. Box 942879, Sacramento, CA 
94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends when the public 
hearing begins at 10:00 a.m., or as soon thereafter as the 
matter may be heard, on May 24, 20 II. If the Board re­
ceives written comments prior to the close ofthe written 
comment period, the statements, arguments, and/or 
contentions contained in those comments will be pres­
ented to and considered by the Board before the Board 
decides whether to adopt proposed Regulation 2558.1. 
The Board will only consider written comments re­
ceived by that time. 

AVAILABILITY OF INITIAL STATEMENT 

OF REASONS AND TEXT OF 


PROPOSED REGULATION 


The Board has prepared an Initial Statement of Rea­
sons for and an underscored version ofproposed Regu­
lation 2558.1 illustrating its express tenns. These docu­
ments and all the infonnation on which the proposed 
regulation is based are available to the public upon re­
quest. The rulemaking file is available for public in­
spection at 450 N Street, Sacramento, California. The 
express tenns ofthe proposed regulation and the Initial 
Statement of Reasons are also available on the Board's 
Website at www.hoe.ca.gov. 

SUBSTANTIALLY RELATED CHANGES 

PURSUANT TO GOVERNMENT CODE 


SECTION 11346.8 


The Board may adopt proposed Regulation 2558.1 
with changes that are nonsubstantial or solely grammat­
ical in nature, or sufficiently related to the original pro­
posed text that the public was adequately placed on no­
tice that the changes could result from the originally 
proposed regulatory action. If a sufficiently related 
change is made, the Board will make the full text ofthe 
proposed regulation, with the change clearly indicated, 
available to the public for at least 15 days before adop­
tion. The text of the resulting regulation will be mailed 
to those interested parties who commented on thc pro­
posed regulation orally or in writing or who asked to be 
infonned ofsuch changes. The text ofthe resulting reg­
ulation will also be available to the public from Mr. 

Bennion. The Board will consider written comments on 
the resulting regulation that are received prior to adop­
tion. 

AVAILABILITY OF FINAL STATEMENT 

OF REASONS 


If the Board adopts proposed Regulation 2558.1 the 
Board will prepare a Final Statement ofReasons, which 
will be made available for inspection at 450 N Street, 
Sacramento, California, and available on the Board's 
Website at wwv\.' hoe. ca. gov. 

TITLE 18. STATE BOARD OF 

EQUALIZATION 


Amendments to California Code of Regulations. 
Title 18. Section 1533.2. Diesel Fuel Used in 

Farming Activities or food Processing. and Section 
1598, Motor Vehicle and Aircraft Fuels 

Notice of Proposed Regulatory Action 

NOTICE IS HEREBY GIVEN 

The State Board ofEqualization (Board), pursuant to 
the authority vested in it by Revenue and Taxation Code 
(RTC) section 7051, proposes to adopt amendments to 
California Code ofRegulations, title 18, sections (Reg­
ulations) 1533.2, Diesel Fuel Used in Farming Activi­
ties or Food Processing, and 1598, Motor Vehicle and 
Aircra/i Fuels. The amendments to Regulation 1598 re­
flect the additional 1.75 pereent Sales and Use Tax on 
diesel fuel imposed by RTC sections 6051.8 and 
6201.8, effeetive July 1,2011; ineorporate the two ex­
emptions from the additional 1.75 percent tax on diesel 
fuel provided by RTC section 6357.3; and prescribe the 
content of exemption certificate that must be used in 
conjunction with sales and purchases ofdiesel fuel that 
are exempt under RTC section 6357.3. The amend­
ments to Regulation 1533.2 clarify that the partial ex­
emption for diesel fuel used in fanning activities or 
food processing provided by RTC section 6357.1 ap­
plies to the additional 1.75 percent Sales and Use Tax 
imposed under RTC sections 6051.8 and 6201.8, effec­
tive July I, 2011, and that the partial exemption will no 
longer apply to the one percent Sales and Use Tax im­
posed under RTC sections 6051.7 and 6201.7 after that 
tax ceases to be operative on July 1,20 II. 

PUBLIC HEARING 

A public hearing on the adoption ofthe proposed reg­
ulatory action will be held in Room 121,450 N Street, 
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Sacramento, at 10:00 a.m., or as soon thereafter as the 
matter may be heard, on May 24, 2011. At the hearing, 
any interested person may present or submit oral or 
written statements, arguments, or contentions regard­
ing the adoption of the proposed amendments to Regu­
lations 1533.2and 1598. 

AUTHORITY 

RTC section 7051. 

REFERENCES 

Regulation 1533.2: RTC section 6357.1. 
Regulation 1598: RTC sections 6011, 6012, 6051.8, 

620l.8, 6245.5, 6357, 6357.3, 6357.5, 6357.7, and 
6423. 

INFORMATIVE DIGESTIPOLICY STATEMENT 
OVERVIEW 

CUlTentLaw 
Assembly Bill No. (AB) X8 6 (Stats. 2010, ch. 11) 

added sections 6051.8 and 6201.8 to the RTC to impose 
an additional 1.75 percent Sales and Use Tax on diesel 
fuel and amended RTC section 60050 to lower the Die­
sel Fuel Tax rate, beginning July 1,20 II. The additional 
Sales and Use Tax is specific to the sale and use ofdiesel 
fuel and is in addition to the sales taxes imposed under 
RTC sections 6051,6051.2,6051.3, and 6051.5, and the 
use taxes imposed under RTC sections 6201, 6201.2, 
6201.3, and 620 1.5. 

Senate Bill No. (SB) 70 (Stats. 2010, ch. 9) was a 
companion bill to AB X8 6. As relevant here, SB 70 
added section 6357.3 to the RTC to provide an exemp­
tion from the additional 1.75 percent Sales and Use Tax 
on diesel fuel for: 
• Diesel fuel that is purchased for use or used in a 

manner that is exempt under the Diesel Fuel Tax 
Law and not subject to the backup tax imposed by 
RTC section 60058 or the payment requirement 
imposed by RTC section 60108 of the Diesel Fuel 
Tax Law (RTC § 60001 et seq.); and 

• Diesel fuel that is subject to the payment 
requirement for qualifYing exempt bus operators 
specified in RTC section 60502.2. 

However, RTC section 6357.3, subdivision (b), pro­
vides that "[n]o exemption shall be allowed unless the 
purchaser furnishes the seller with an exemption certifi­
cate, completed in accordance with instructions or reg­
ulations as the Board may prescribe." 

Fmther, RTC sections 6051.7 and 6201.7, which im­
posed an additional one percent Sales and Use Tax on 

the sale and purchase of tangible personal property ef­
fective April 1 ,2009, will cease to be operative on July 
1,2011, based upon their own terms. 

Furthermore, RTC section 6357.1 provides a partial 
exemption for diesel fuel used in farming activities or 
food processing. The partial exemption applies to all of 
the taxes imposed under the Sales and Use Tax Law 
(RTC § 6001 et seq.), except the taxes imposed under 
RTC sections 6051.2 and 620 1.2, and taxes imposed un­
der section 35 ofarticle XIII ofthe California Constitu­
tion. And, the partial exemption provided by RTC sec­
tion 6357.1 will apply to the additional 1.75 percent 
Sales and Use Tax on diesel fuel imposed by RTC sec­
tions 6051.8 and 6201.8, effective July 1,2011, and will 
no longer apply to the one percent Sales and Use Tax 
imposed under RTC sections 6051.7 and 6201.7 after 
thattax ceases to be operative on July 1,20 II. 

Proposed Amendments 

The proposed amendments to Regulation 1598 re­
flect the additional 1.75 percent Sales and Use Tax on 
diesel fuel imposed by RTC sections 6051.8 and 620 1.8 
and the expiration of the additional one percent Sales 
and Use Tax imposed by RTC sections 6051.7 and 
6201.7, effective July 1,2011; incorporate the two ex­
emptions from the additional 1.75 percent Sales and 
Use Tax on diesel fuel provided by RTC section 6357.3; 
and prescribe the content of exemption certificate that 
must be used in conjunction with sales and purchases of 
diesel fuel that are exempt under RTC section 6357.3. 
The amendments to Regulation 1533.2 clarify that the 
partial exemption for diesel fuel used in fanning activi­
ties or food processing provided by RTC section 6357.1 
applies to the additional 1.7 5 percent Sales and Use Tax 
on diesel fuel imposed under RTC sections 6051.8 and 
6201.8, effective July 1,2011, and that the partial ex­
emption will no longer apply to the one percent Sales 
and Use Tax imposed under RTC sections 605l.7 and 
620 l. 7 after that tax ceases to be operative on July 1, 
2011. 

The objective of the proposed amendments is to re­
vise the text ofRegulation 1533.2 to reflect that the par­
tial exemption for diesel fuel used in farming activities 
or food processing provided by RTC section 6357.1 ap­
plies to the additional 1.75 percent Sales and Use Tax on 
diesel fuel imposed under RTC sections 6051.8 and 
6201.8, effective July 1,2011, and that the partial ex­
emption will no longer apply to the one percent Sales 
and Use Tax imposed under RTC sections 605l.7 and 
6201.7 after that tax ceases to be operative on July 1, 
2011. The objective ofthe proposed amendments is also 
to revise the text ofRegulation 1598 to reflect the provi­
sions of RTC sections 6051.8, 6201.8, and 6357.3 that 
will be effective July 1, 2011 and to prescribe the eon­
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tent of the exemption certificate required by RTC sec­
tion 6357.3. 

There are no comparable federal regulations or stat­
utes to Regulations 1533.2 and 1598. 
Proposition 26 

On November 2, 20 10, California voters passed 
Proposition 26. Proposition 26 requires that certain 
state and local fees be approved by a two-thirds vote of 
both houses of the Legislature. Proposition 26 also 
voids any conflicting law adopted between January 1, 
2010, and November 3, 2010, twelve months after the 
date the proposition was approved, unless the conflict­
ing law is reenacted in confonnance with the proposi­
tion 's two-thirds vote requirement. 

The provisions of AB X8 6, which were enacted in 
March of 2010, may be affected by Proposition 26; 
however, the Legislature has until November 2011 to 
reenact any nonconfonning provisions of AB X8 6 in 
compliance with the provisions of Proposition 26. 
Therefore, the impact of Proposition 26 on AB X8 6 is 
uncertain and the Board is proposing to adopt the cur­
rent amendments to reflect the provisions of current 
law. 

NO MANDATE ON LOCAL AGENCIES AND 
SCHOOL DISTRICTS 

The Board has detennined that the adoption of the 
proposed amendments to Regulations 1533.2 and 1598 
will not impose a mandate on local agencies or school 
districts, including a mandate that is required to be re­
imbursed under part 7 (commeneing with section 
17500) ofdivision 4 oftitle 2 ofthe Govennnent Code. 

NO COST OR SAVINGS TO STATE AGENCIES, 
LOCAL AGENCIES, AND SCHOOL DISTRICTS 

The Board has detennined that the adoption of the 
proposed amendments to Regulations 1533.2 and 1598 
will result in no direct or indirect cost or savings to any 
state agency, any cost to local ageneies or school dis­
tricts that is required to be reimbursed under part 7 
(commencing with section 17500) of division 4 of title 
2 of the Government Code, other non--discretionary 
cost or savings imposed on local agencies, or cost or 
savings in federal funding to the State ofCalifornia. 

NO SIGNIFICANT STATEWIDE 

ADVERSE ECONOMIC IMPACT DIRECTLY 


AFFECTING BUSINESS 


regulations so that they confonn to the relevant provi­
sions of the RTC that will be effective on July 1,2011, 
and prescribe the content of the exemption certificate 
required by RTC section 6357.3. The proposed amend­
ments will not impose any new taxes, provide any new 
exemptions, or require taxpayers to comply with any 
procedures that are not already required by the RTC. 
Therefore, the Board has made an initial detennination 
that the adoption ofthe proposed amendments to Regu­
lations 1533.2 and 1598 will not have a significant, sta­
tewide adverse economic impact directly affecting 
business, including the ability of California businesses 
to compete with businesses in other states. 

The adoption ofthe proposed amendments to Regula­
tions 1533.2 and 1598 may affect small business. 

NO COST IMPACTS TO PRIVATE PERSONS 
OR BUSINESSES 

The Board is not aware ofany cost impacts that a rep­
resentative private person or business would necessari­
ly incur in reasonable compliance with the proposed ac­
tion. 

RESULTS OF THE ASSESSMENT REQUIRED 

BY GOVERNMENT CODE SECTION 11346.3, 


SUBDIVISION (b) 


The Board has detennined that the adoption of the 
proposed amendments to Regulations 1533.2 and 1598 
will neither create nor eliminate jobs in the State of 
California nor result in the elimination ofexisting busi­
nesses nor create or expand business in the State of 
California. 

NO SIGNIFICANT EFFECT ON 

HOUSING COSTS 


Adoption of the proposed amendments to Regula­
tions 1533.2 and 1598 will not have a significant effect 
on housing costs. 

DETERMINATION REGARDING 

ALTERNATIVES 


The Board must detennine that no reasonable alterna­
tive considered by it or that has been otherwise identi­
fied and brought to its attention would be more effective 
in carrying out the purpose for which this action is pro­
posed, or be as effective as and less burdensome to af­
fected private persons than the proposed action. 

CONTACT PERSONS 

The adoption ofthe proposed amendments to Regula­ Questions regarding the substance of the proposed 
tions 1533.2 and 1598 will merely revise the text of the amendments should be direeted to Bradley M. Heller, 

447 




CALIFORNIA REGULATORY NOTICE REGISTER 2011, VOLUME NO.12-Z 


Tax Counsel III (Specialist), by telephone at (916) 
323-3091, by e-mail atBradley.Hener@boe.ca.~ov. or 
by mail at State Board of Equalization, Attn: Bradley 
M. Heller, MIC:82, 450 N Street, P.O. Box 942879, 
Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, no­
tice of intent to present testimony or witnesses at the 
public hearing, and inquiries concerning the proposed 
administrative action should be directed to Mr. Rick 
Bennion, Regulations Coordinator, by telephone at 
(916) 445-2130, by fax at (916) 324-3984, bye-mail at 
Richard.Bennion@,boe.ca.~ov, or by mail at State 
Board of Equalization, Attn: Rick Bennion, MIC:80, 
450 N Street, P.O. Box 942879, Sacramento, CA 
94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends when the public 
hearing begins at 10:00 a.m., or as soon thereafter as the 
matter may be heard, on May 24, 2011. If the Board re­
cei ves written comments prior to the close ofthe written 
comment period, the statements, arguments, and/or 
contentions contained in those comments will be pres­
ented to and considered by the Board before the Board 
decides whether to adopt the proposed amendments to 
Regulations 1533.2 and 1598. The Board will only con­
sider written comments recei ved by that time. 

AVAILABILITY OF INITIAL STATEMENT 

OF REASONS AND TEXT OF 


PROPOSED REGULATION 


The Board has prepared underscored and strikeout 
versions ofthe text of Regulations 1533.2 and 1598 il­
lustrating the express tern1S of the proposed amend­
ments and an initial statement of reasons for the adop­
tion of the proposed amendments. These documents 
and all the information on which the proposed amend­
ments are based are availab Ie to the public upon request. 
The rulemaking file is available for public inspection at 
450 N Street, Sacramento, California. The express 
terms ofthe proposed amendments and the Initial State­
ment ofReasons are also available on the Board's Web­
site at wWYt': boe. ca.gov. 

SUBSTANTIALLY RELATED CHANGES 

PURSUANT TO GOVERNMENT CODE 


SECTION 11346.8 


The Board may adopt the proposed amendments to 
Regulations 1533.2 and 1598 with changes that are non­
substantial or solely grammatical in nature, or suffi­
ciently related to the original proposed text that the pub­
lic was adequately placed on notice that the changes 

could result from the originally proposed regulatory ac­
tion. If a sufficiently related change is made, the Board 
will make the full text of the proposed amendments, 
with the change clearly indicated, available to the pub­
lic for at least 15 days before adoption. The text of the 
resulting amendments will be mailed to those interested 
parties who commented on the original proposed 
amendments orally or in writing or who asked to be in­
formed of such changes. The text of the resulting 
amendments will also be available to the public from 
Mr. Bennion. The Board will consider written com­
ments on the resulting amendments that are received 
prior to adoption. 

AVAILABILITY OF FINAL STATEMENT 

OF REASONS 


Ifthe Board adopts the proposed amendments to Reg­
ulations 1533.2 and 1598 the Board will prepare a Final 
Statement ofReasons, which will be made available for 
inspection at 450 N Street, Sacramento, California, and 
available on the Board's Website at lvww.boe. ca.gov. 

TITLE 22. EMPLOYMENT 

DEVELOPMENT DEPARTMENT 


Amendment of Sections 2706-1, 2706-2, 

and Adoption of Section 2706-8 of 


Title 22, California Code of Regulations 


IDENTITY AND WAGE VERIFICATION FOR 

STATE DISABILITY INSDRANCE BENEFITS 


Notice of Proposed Rulemaking 


The Employment Development Department (De­
partment) proposes to amend sections 2706-1,2706-2 
and to adopt section 2706-8 ofTitle 22, California Code 
ofRegulations (CCR). The proposed regulations would 
provide the Department the authority to request addi­
tional documentation pertaining to an employee's 
wages if the Department suspects the wages may have 
been earned by someone other than the claimant. This 
provides the means for the Department to be able to 
verifY that base period wages were in fact earned by the 
claimant requesting the benefits. 

The Department will adopt these regulations after 
considering all comments, objections, or recommenda­
tions regarding the proposed regulatory action. 

INFORMATIVE DIGEST/POLICY STATEMENT 
OVERVIEW 

The State Disability Insurance (SDI) program was es­
tablished in 1946 to provide a partial wage replacement 
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To Interested Parties: 

Notice of Proposed Regulatory Action 

by the 


State Board of Equalization 


California Code of Regulations, Title 18, 

Section 1533.2, Diesel Fuel Used in Farming Activities or Food Processing, 

and Section 1598, Motor Vehicle and Aircraft Fuels 

NOTICE IS HEREBY GIVEN 

The State Board ofEqualization (Board), pursuant to the authority vested in it by Revenue and 
Taxation Code (RTC) section 7051, proposes to adopt amendments to California Code of 
Regulations, title 18, sections (Regulations) 1533.2, Diesel Fuel Used in Farming Activities or 
Food Processing, and 1598, Motor Vehicle and Aircraft Fuels. The amendments to Regulation 
1598 reflect the additional 1.75 percent Sales and Use Tax on diesel fuel imposed by RTC 
sections 6051.8 and 6201.8, effective July 1, 2011; incorporate the two exemptions from the 
additional 1.75 percent tax on diesel fuel provided by RTC section 6357.3; and prescribe the 
content of exemption certificate that must be used in conjunction with sales and purchases of 
diesel fuel that are exempt under RTC section 6357.3. The amendments to Regulation 1533.2 
clarifY that the partial exemption for diesel fuel used in farming activities or food processing 
provided by RTC section 6357.1 applies to the additional 1.75 percent Sales and Use Tax 
imposed under RTC sections 6051.8 and 6201.8, effective July 1,2011, and that the partial 
exemption will no longer apply to the one percent Sales and Use Tax imposed under RTC 
sections 6051.7 and 6201.7 after that tax ceases to be operative on July 1,2011. 

PUBLIC HEARING 

A public hearing on the adoption of the proposed regulatory action will be held in Room 121, 
450 N Street, Sacramento, at 10:00 a.m., or as soon thereafter as the matter may be heard, on 
May 24, 2011. At the hearing, any interested person may present or submit oral or written 
statements, arguments, or contentions regarding the adoption of the proposed amendments to 
Regulations 1533.2 and 1598. 

AUTHORITY 

RTC section 7051. 

http:www.boe.ca.gov
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REFERENCES 

Regulation 1533.2: RTC section 6357.1. 

Regulation 1598: RTC sections 6011, 6012, 6051.8, 6201.8, 6245.5, 6357, 6357.3, 6357.5, 
6357.7, and 6423. 

INFORMATIVE DIGESTIPOLICY STATEMENT OVERVIEW 

Current Law 

Assembly Bill No. (AB) X8 6 (Stats. 2010, ch. 11) added sections 6051.8 and 6201.8 to the RTC 
to impose an additional 1.75 percent Sales and Use Tax on diesel fuel and amended RTC section 
60050 to lower the Diesel Fuel Tax rate, beginning Ju1y 1,2011. The additional Sales and Use 
Tax is specific to the sale and use of diesel fuel and is in addition to the sales taxes imposed 
under RTC sections 6051, 6051.2, 6051.3, and 6051.5, and the use taxes imposed under RTC 
sections 6201, 6201.2, 6201.3, and 6201.5. 

Senate Bill No. (SB) 70 (Stats. 2010, ch. 9) was a companion bill to AB X8 6. As relevant here, 
SB 70 added section 6357.3 to the RTC to provide an exemption from the additional 1.75 percent 
Sales and Use Tax on diesel fuel for: 

• 	 Diesel fuel that is purchased for use or used in a manner that is exempt under the Diesel 
Fuel Tax Law and not subject to the backup tax imposed by RTC section 60058 or the 
payment requirement imposed by RTC section 60108 of the Diesel Fuel Tax Law (RTC § 
60001 et seq.); and 

• 	 Diesel fuel that is subject to the payment requirement for qualifying exempt bus operators 
specified in RTC section 60502.2. 

However, RTC section 6357.3, subdivision (b), provides that "[n]o exemption shall be allowed 
unless the purchaser furnishes the seller with an exemption certificate, completed in accordance 
with instructions or regulations as the Board may prescribe." 

Further, RTC sections 6051.7 and 6201.7, which imposed an additional one percent Sales and 
Use Tax on the sale and purchase of tangible personal property effective April 1, 2009, will 
cease to be operative on July 1, 2011, based upon their own terms. 

Furthermore, RTC section 6357.1 provides a partial exemption for diesel fuel used in farming 
activities or food processing. The partial exemption applies to all of the taxes imposed under the 
Sales and Use Tax Law (RTC § 6001 et seq.), except the taxes imposed under RTC sections 
6051.2 and 6201.2, and taxes imposed under section 35 of article XIII of the California 
Constitution. And, the partial exemption provided by RTC section 6357.1 will apply to the 
additional 1.75 percent Sales and Use Tax on diesel fuel imposed by RTC sections 6051.8 and 
6201.8, effective July 1, 2011, and will no longer apply to the one percent Sales and Use Tax 
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imposed under RTC sections 6051.7 and 6201.7 after that tax ceases to be operative on July I, 
2011. 

Proposed Amendments 

The proposed amendments to Regulation 1598 reflect the additional 1.75 percent Sales and Use 
Tax on diesel fuel imposed by RTC sections 6051.8 and 6201.8 and the expiration of the 
additional one percent Sales and Use Tax imposed by RTC sections 6051.7 and 6201.7, effective 
July 1,2011; incorporate the two exemptions from the additional 1.75 percent Sales and Use Tax 
on diesel fuel provided by RTC section 6357.3; and prescribe the content ofexemption 
certificate that must be used in conjunction with sales and purchases ofdiesel fuel that are 
exempt under RTC section 6357.3. The amendments to Regulation 1533.2 clarify that the partial 
exemption for diesel fuel used in farming activities or food processing provided by RTC section 
6357.1 applies to the additional 1.75 percent Sales and Use Tax on diesel fuel imposed under 
RTC sections 6051.8 and 6201.8, effective July 1, 20 II, and that the partial exemption will no 
longer apply to the one percent Sales and Use Tax imposed under RTC sections 6051.7 and 
6201.7 after that tax ceases to be operative on July 1,2011. 

The objective of the proposed amendments is to revise the text ofRegulation 1533.2 to reflect 
that the partial exemption for diesel fuel used in farming activities or food processing provided 
by RTC section 6357.1 applies to the additional 1.75 percent Sales and Use Tax on diesel fuel 
imposed under RTC sections 6051.8 and 6201.8, effective July 1,2011, and that the partial 
exemption will no longer apply to the one percent Sales and Use Tax imposed under RTC 
sections 6051.7 and 6201.7 after that tax ceases to be operative on July 1,2011. The objective of 
the proposed amendments is also to revise the text of Regulation 1598 to reflect the provisions of 
RTC sections 6051.8, 6201.8, and 6357.3 that will be effective July I, 2011 and to prescribe the 
content of the exemption certificate required by RTC section 6357.3. 

There are no comparable federal regulations or statutes to Regulations 1533.2 and 1598. 

Proposition 26 

On November 2, 2010, California voters passed Proposition 26. Proposition 26 requires that 
certain state and local fees be approved by a two-thirds vote of both houses of the Legislature. 
Proposition 26 also voids any conflicting law adopted between January 1, 2010, and November 
3, 201 0, twelve months after the date the proposition was approved, unless the conflicting law is 
reenacted in conformance with the proposition's two-thirds vote requirement. 

The provisions of AB X8 6, which were enacted in March of 2010, may be affected by 
Proposition 26; however, the Legislature has until November 2011 to reenact any nonconforming 
provisions of AB X8 6 in compliance with the provisions of Proposition 26. Therefore, the 
impact of Proposition 26 on AB X8 6 is uncertain and the Board is proposing to adopt the current 
amendments to reflect the provisions ofcurrent law. 
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NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulations 1533.2 
and 1598 will not impose a mandate on local agencies or school districts, including a mandate 
that is required to be reimbursed under part 7 (commencing with section 17500) ofdivision 4 of 
title 2 of the Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND SCHOOL 
DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulations 1533.2 
and 1598 will result in no direct or indirect cost or savings to any state agency, any cost to local 
agencies or school districts that is required to be reimbursed under part 7 (commencing with 
section 17500) of division 4 of title 2 of the Government Code, other non-discretionary cost or 
savings imposed on local agencies, or cost or savings in federal funding to the State of 
California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

The adoption of the proposed amendments to Regulations 1533.2 and 1598 will merely revise 
the text of the regulations so that they conform to the relevant provisions of the RTC that will be 
effective on July 1,2011, and prescribe the content ofthe exemption certificate required by RTC 
section 6357.3. The proposed amendments will not impose any new taxes, provide any new 
exemptions, or require taxpayers to comply with any procedures that are not already required by 
the RTC. Therefore, the Board has made an initial determination that the adoption of the 
proposed amendments to Regulations 1533.2 and 1598 will not have a significant, statewide 
adverse economic impact directly affecting business, including the ability of California 
businesses to compete with businesses in other states. 

The adoption of the proposed amendments to Regulations 1533.2 and 1598 may affect small 
business. 

NO COST IMPACTS TO PRIV A TE PERSONS OR BUSINESSES 

The Board is not aware of any cost impacts that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed action. 

RESULTS OF THE ASSESSMENT REQUIRED BY GOVERNMENT CODE SECTION 
11346.3, SUBDIVISION (b) 

The Board has determined that the adoption of the proposed amendments to Regulations 1533.2 
and 1598 will neither create nor eliminate jobs in the State of California nor result in the 
elimination of existing businesses nor create or expand business in the State of California. 
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NO SIGNIFICANT EFFECT ON HOUSING COSTS 

Adoption of the proposed amendments to Regulations 1533.2 and 1598 will not have a 
significant effect on housing costs. 

DETERMINATION REGARDING ALTERNATIVES 

The Board must determine that no reasonable alternative considered by it or that has been 
otherwise identified and brought to its attention would be more effective in carrying out the 
purpose for which this action is proposed, or be as effective as and less burdensome to affected 
private persons than the proposed action. 

CONTACT PERSONS 

Questions regarding the substance of the proposed amendments should be directed to Bradley M. 
Heller, Tax Counsel III (Specialist), by telephone at (916) 323-3091, bye-mail at 
Bradlev.Heller(wboe.ca.gov, or by mail at State Board of Equalization, Attn: Bradley M. Heller, 
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the public hearing, and inquiries concerning the proposed administrative action 
should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445­
2130, by fax at (916) 324-3984, bye-mail at Richard.Bennion@boe.ca.gov, or by mail at State 
Board ofEqualization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 942879, 
Sacramento, CA 94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends when the public hearing begins at 10:00 a.m., or as soon 
thereafter as the matter may be heard, on May 24, 2011. Ifthe Board receives written comments 
prior to the close of the written comment period, the statements, arguments, and/or contentions 
contained in those comments will be presented to and considered by the Board before the Board 
decides whether to adopt the proposed amendments to Regulations 1533.2 and 1598. The Board 
will only consider written comments received by that time. 

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF PROPOSED 
REGULATION 

The Board has prepared underscored and strikeout versions ofthe text of Regulations 1533.2 and 
1598 illustrating the express terms of the proposed amendments and an initial statement of 
reasons for the adoption of the proposed amendments. These documents and all the information 
on which the proposed amendments are based are available to the public upon request. The 
rulemaking file is available for public inspection at 450 N Street, Sacramento, California. The 
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express terms of the proposed amendments and the Initial Statement of Reasons are also 
available on the Board's Website at WH'li'. hoe. ca.gov. 

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt the proposed amendments to Regulations 1533.2 and 1598 with changes 
that are nonsubstantial or solely grammatical in nature, or sufficiently related to the original 
proposed text that the public was adequately placed on notice that the changes could result from 
the originally proposed regulatory action. If a sufficiently related change is made, the Board will 
make the full text of the proposed amendments, with the change clearly indicated, available to 
the public for at least 15 days before adoption. The text of the reSUlting amendments will be 
mailed to those interested parties who commented on the original proposed amendments orally 
or in writing or who asked to be informed of such changes. The text of the resulting 
amendments will also be available to the public from Mr. Bennion. The Board will consider 
written comments on the resulting amendments that are received prior to adoption. 

AVAILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts the proposed amendments to Regulations 1533.2 and 1598 the Board will 
prepare a Final Statement of Reasons, which will be made available for inspection at 450 N 
Street, Sacramento, California, and available on the Board's Website at l1'Wll',hoe.ca.gov. 

Sincerely, 

'IJw-u-qtJ~ 
Diane G. Olson, Chief 
Board Proceedings Division 

DGO:reb 
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Initial Statement of Reasons 

Adoption of Proposed Amendments to 

California Code of Regulations, Title 18, Section 1533.2, 

Diesel Fuel Used in Farming Activities or Food Processing, 

and Section 1598, Motor Vehicle and Aircraft Fuels 

SPECIFIC PURPOSE AND NECESSITY 

Current Law 

Assembly Bill No. (AB) X8 6 (Stats. 2010, ch. 11) added sections 6051.8 and 6201.8 to 
the RTC to impose an additional 1.75 percent Sales and Use Tax on diesel fuel and 
amended RTC section 60050 to lower the Diesel Fuel Tax rate, beginning July 1,2011. 
The additional Sales and Use Tax is specific to the sale and use of diesel fuel and is in 
addition to the sales taxes imposed under RTC sections 6051, 6051.2, 6051.3, and 
6051.5, and the use taxes imposed under RTC sections 6201, 6201.2, 6201.3, and 6201.5. 

Senate Bill No. (SB) 70 (Stats. 2010, ch. 9) was a companion bill to AB X8 6. As 
relevant here, SB 70 added section 6357.3 to the RTC to provide an exemption from the 
additional 1.75 percent Sales and Use Tax on diesel fuel for: 

• 	 Diesel fuel that is purchased for use or used in a manner that is exempt under the 
Diesel Fuel Tax Law and not subject to the backup tax imposed by R TC section 
60058 or the payment requirement imposed by RTC section 60108 of the Diesel 
Fuel Tax Law (RTC § 60001 et seq.); and 

• 	 Diesel fuel that is subject to the payment requirement for qualifying exempt bus 
operators specified in RTC section 60502.2. 

However, RTC section 6357.3, subdivision (b), provides that "[n]o exemption shall be 
allowed unless the purchaser furnishes the seller with an exemption certificate, completed 
in accordance with instructions or regulations as the Board may prescribe." 

Further, RTC sections 6051.7 and 6201.7, which imposed an additional one percent Sales 
and Use Tax on the sale and purchase of tangible personal property effective April 1, 
2009, will cease to be operative on July 1,2011, based upon their own terms. 

Furthermore, R TC section 6357.1 provides a partial exemption for diesel fuel used in 
farming activities or food processing. The partial exemption applies to all of the taxes 
imposed under the Sales and Use Tax Law (RTC § 6001 et seq.), except the taxes 
imposed under RTC sections 6051.2 and 6201.2, and taxes imposed under section 35 of 
article XIII of the California Constitution. And, the partial exemption provided by RTC 
section 6357.1 will apply to the additional 1.75 percent Sales and Use Tax on diesel fuel 
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imposed by RTC sections 6051.8 and 6201.8, effective July 1, 2011, and will no longer 
apply to the one percent Sales and Use Tax imposed under RTC sections 6051.7 and 
6201.7 after that tax ceases to be operative on July 1, 2011. 

Proposed Amendments 

The proposed amendments to Regulation 1598 reflect the additional 1.75 percent Sales 
and Use Tax on diesel fuel imposed by RTC sections 6051.8 and 6201.8 and the 
expiration of the additional one percent Sales and Use Tax imposed by RTC sections 
6051.7 and 6201.7, effective July 1, 2011; incorporate the two exemptions from the 
additional 1.75 percent Sales and Use Tax on diesel fuel provided by RTC section 
6357.3; and prescribe the content ofexemption certificate that must be used in 
conjunction with sales and purchases of diesel fuel that are exempt under R TC section 
6357.3. The amendments to Regulation 1533.2 clarify that the partial exemption for 
diesel fuel used in farming activities or food processing provided by RTC section 6357.1 
applies to the additional 1.75 percent Sales and Use Tax on diesel fuel imposed under 
RTC sections 6051.8 and 6201.8, effective July 1,2011, and that the partial exemption 
will no longer apply to the one percent Sales and Use Tax imposed under RTC sections 
6051.7 and 6201.7 after that tax ceases to be operative on July 1, 2011. 

During its February 23,2011, meeting, the Board determined that it was reasonably 
necessary to amend Regulation 1533.2 for the specific purposes of ensuring that the 
regulation reflects that the partial exemption for diesel fuel used in farming activities or 
food processing provided by RTC section 6357.1 applies to the additional 1.75 percent 
Sales and Use Tax on diesel fuel imposed under RTC sections 6051.8 and 6201.8, 
effective July 1,2011, and that the partial exemption will no longer apply to the one 
percent Sales and Use Tax imposed under RTC sections 6051.7 and 6201.7 after that tax 
ceases to be operative on July 1, 2011. The Board also determined that it was reasonably 
necessary to amend Regulation 1598 for the specific purposes of ensuring that the 
regulation reflects the provisions ofRTC sections 6051.8, 6201.8, and 6357.3 that will be 
effective July 1, 2011, and prescribing the content of the exemption certificate required 
by RTC section 6357.3. 

There are no comparable federal regulations or statutes to Regulations 1533.2 and 1598. 

Proposition 26 

On November 2, 2010, California voters passed Proposition 26. Proposition 26 requires 
that certain state and local fees be approved by a two-thirds vote of both houses of the 
Legislature. Proposition 26 also voids any conflicting law adopted between January 1, 
2010, and November 3, 2010, twelve months after the date the proposition was approved, 
unless the conflicting law is reenacted in conformance with the proposition's two-thirds 
vote requirement. 

The provisions of AB X8 6, which were enacted in March of 2010, may be affected by 
Proposition 26; however, the Legislature has until November 2011 to reenact any 
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nonconforming provisions of AB X8 6 in compliance with the provisions of Proposition 
26. Therefore, the impact of Proposition 26 on AB X8 6 is uncertain and the Board is 
proposing to adopt the current amendments to reflect the provisions ofcurrent law. 

DOCUMENTS RELIED UPON 

Formal Issue Paper 11-002 was submitted to the Board for consideration at its February 
23,2011, Board meeting, and contained staffs recommendation that the Board begin the 
formal rulemaking process to adopt the proposed amendments to Regulations 1533.2 and 
1598. The Board relied upon Formal Issue Paper 11-002, the exhibits to the issue paper, 
and comments made by Board staff and the Board Members during the February 23, 
2011, discussion ofthe issue paper in deciding to propose the amendments to Regulations 
1533.2 and 1598. 

ALTERNATIVES CONSIDERED 

The Board considered whether to propose the amendments to Regulations 1533.2 and 
1598 or, alternatively, whether to take no action at this time due to the uncertainty created 
by Proposition 26. However, the Board decided to propose the amendments to 
Regulations 1533.2 and 1598 because they are consistent with current law and it is 
important for the regulations to accurately reflect the current provisions of the RTC. 

NO ADVERSE ECONOMIC IMPACT ON BUSINESS 

The adoption of the proposed amendments to Regulations 1533.2 and 1598 will merely 
revise the text of the regulations so that they conform to the relevant provisions of the 
RTC that will be effective on July 1, 2011, and prescribe the content ofthe exemption 
certificate required by RTC section 6357.3. The proposed amendments will not impose 
any new taxes, provide any new exemptions, or require taxpayers to comply with any 
procedures that are not already required by the RTC. Therefore, the Board has made an 
initial determination that the adoption of the proposed amendments to Regulations 1533.2 
and 1598 will not have a significant adverse economic impact on business. 

The proposed regulation may affect small business. 
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Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1533.2 


Section 1533.2. Diesel Fuel Used in Farming Activities or Food Processing. 

(a) General. Commencing on and after September 1,2001, Section 6357.1 of the 
Revenue and Taxation Code partially exempts from sales and use tax the sale of, and the 
storage, use, or other consumption in this state, of diesel fuel used in farming activities or 
food processing. The terms "farming activities" and "food processing" are defined below. 

For the period commencing on September 1,2001, and ending on December 31,2001, 
the partial exemption applies to the taxes imposed by Sections 6051 and 6201 of the 
Revenue and Taxation Code (4.75%), but does not apply to the taxes imposed pursuant to 
Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Burns 
Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
of article XIII of the California Constitution. 

For the period commencing on January 1,2002, and ending on June 30,2004, the partial 
exemption applies to the taxes imposed by Sections 6051, 6051.3, 6201, and 6201.3 of 
the Revenue and Taxation Code (5%), but does not apply to the taxes imposed pursuant 
to Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Burns 
Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
of article XIII of the California Constitution. 

For the period commencing on July 1,2004, and ending on March 31,2009, the partial 
exemption applies to the taxes imposed by Sections 6051, 6051.3, 6051.5, 6201, 6201.3, 
and 6201.5 of the Revenue and Taxation Code (5.25%), but does not apply to the taxes 
imposed or administered pursuant to Sections 6051.2 and 6201.2 of the Revenue and 
Taxation Code, the Bradley-Burns Uniform Local Sales and Use Tax Law, the 
Transactions and Use Tax Law, or Section 35 of article XIII ofthe California 
Constitution. 

For the period commencing on April 1,2009, and ending on June 30, 2011 when sections 
6051.7 and 6201.7 of the ReV'enue and TaKation Code cease to be operative, the partial 
exemption applies to the taxes imposed by sections 6051, 6051.3, 6051.5, 6051.7, 6201, 
6201.3,6201.5, and 6201.7 of the Revenue and Taxation Code (6.25%), but does not 
apply to the taxes imposed or administered pursuant to sections 6051.2 and 6201.2 of the 
Revenue and Taxation Code, the Bradley-Burns Uniform Local Sales and Use Tax Law, 
the Transactions and Use Tax Law, or section 35 ofarticle XIII of the California 
Constitution. 

For the period commencing on July 1, 2011, the partial exemption applies to the taxes 
imposed by sections 6051,6051.3,6051.5,6051.8,6201,6201.3,6201.5, and 6201.8 of 
the Revenue and Taxation Code (7.00%), but does not apply to the taxes imposed or 
administered pursuant to sections 6051.2 and 6201.2 of the Revenue and Taxation Code, 
the Bradley-Burns Uniform Local Sales and Use Tax Law, the Transactions and Use Tax 
Law, or section 35 of article XIII of the California Constitution. 



(b) Definitions. For purposes ofthis regulation: 

(1) "Fanning activities" mean a trade or business involving the cultivation ofland or 
the raising or harvesting of any agricultural or horticultural commodity that may be 
legally sold to or offered for sale to others. These include the trade or business of 
operating a nursery or sod fann; the raising or harvesting of trees bearing fruit or nuts, 
or of other crops (e.g., grains, vegetables, or cotton); the raising ofornamental trees 
(other than evergreen trees that are more than six years old at the time they are 
severed from their roots); and the raising, shearing, feeding, caring for, training, and 
management of animals. The raising of animals includes the delivery of feed to the 
animal feeding operation, whether by the owner or the supplier of the feed. Operating 
a garden plot, orchard, or fann for the purpose of growing plants or animals for a 
person's own use shall not be considered a fanning activity. Harvesting involves the 
gathering ofany agricultural or horticultural commodity and includes activities such 
as crop drying, cotton ginning, and fruit ripening. Harvesting an agricultural 
commodity also includes the washing ofthe agricultural commodity, the inspection 
and grading of the agricultural commodity or livestock, and the packaging of the 
agricultural commodity for shipment as well as those activities delineated in Codes 
0723 and 0724 of the Standard Industrial Classification Manual published by the 
United States Office ofManagement and Budget, 1987 edition (hereafter SIC 
Manual). For purposes of this regulation, merely buying and reselling plants or 
animals grown or raised entirely by another is not raising an agricultural or 
horticultural commodity. A person is engaged in raising a plant or animal, rather than 
the mere selling of a plant or animal, if the plant or animal is held for further 
cultivation and development prior to sale. In detennining whether a plant or animal is 
held for further cultivation and development prior to sale, consideration will be given 
to all of the facts and circumstances, including: the value added by a person to the 
plant or animal through agricultural or horticultural processes; the length of time 
between the person's acquisition of the plant or animal and the time that the person 
makes the plant or animal available for sale; and in the case of a plant, whether the 
plant is kept in the container in which purchased, replanted in the ground, or replanted 
in a series oflarger containers as it is grown to a larger size. 

Fanning activities also include the transportation and delivery of the agricultural or 
horticultural commodity, as described herein, from the trade or business that 
cultivated, raised or harvested the commodity to the marketplace, as described in 
subdivision (b)(5), and any empty haul related to the transportation of that 
agricultural or horticultural commodity. 

Fanning activities do not include food processing or transportation and delivery of 
processed food products to the marketplace. 

Example A: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load of tomatoes. The tomatoes are hauled to a processing plant. The 
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hauler returns to the field with empty trailers. The sale of diesel fuel to the 
commercial hauler for use in this activity is partially exempt from tax. 

Example B: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load of fresh bell peppers. The bell peppers are sold to a grocery store 
and are delivered to the grocery store's distribution center. At the distribution center, 
the hauler picks up a load of pallets to deliver to another customer. The sale of diesel 
fuel to the commercial hauler for use from the yard the field and to the grocery store's 
distribution center is partially exempt from tax. The sale ofdiesel fuel to the 
commercial hauler for use in delivering the pallets is not partially exempt from tax. 

Example C: A nursery owner transports its horticultural products to a distribution 
center. After delivering the product, the nursery owner makes two stops. The first 
stop is to pick up fertilizer for use at the nursery. The second stop is personal business 
unrelated to the nursery operation. The sale ofdiesel fuel to the nursery owner for use 
in this example is partially exempt from tax up to and including the first stop. 

(2) "Plants" mean an agricultural or horticultural commodity produced in a farming 
activity which includes, but is not limited to, trees bearing fruit or nuts, other crops, 
an ornamental tree, a vine, a bush, or sod. Sea plants are produced in a farming 
activity if they are tended and cultivated as opposed to merely harvested. 

(3) "Animals" mean a life form produced in a farming activity which includes, but is 
not limited to, any livestock, poultry or other bird, and fish or other sea life. Fish and 
other sea life are produced in a farming activity if they are raised on a fish farm. A 
fish farm is an area where fish or other sea life are grown or raised as opposed to 
merely caught or harvested. 

(4) "Food processing" means the activities described in Industry Groups 201, 202, 
203,204, and 207, or Codes 2068 and 2084 of the SIC Manual. Food processing 
activities also includes transporting raw product, supplies and materials to the 
processing facility, transporting partially processed food products between various 
divisions of the same food processing entity for further processing operations, and 
any empty hauls related to the transportation of that product. Food processing does 
not include transportation and delivery ofprocessed food products to the marketplace. 
A food processor is not required to be engaged 50 percent or more of the time in such 
activities as described herein. 

Example A: A for-hire carrier, contracted for by a cheese plant, transports 
unprocessed milk from a dairy farm to the cheese plant for processing and then 
returns to the carrier's truck yard. The diesel used in this example is eligible for the 
partial sales tax exemption. 

Example B: A flour mill transports flour sacks from a bag manufacturer to the mill's 
facility, and then transports those sacks to other flour mills owned by the same entity. 
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The diesel used to transport the sacks in this example is eligible for the partial sales 
tax exemption, but the transportation of flour is not. 

Example C: Cannery A and Cannery B are different divisions of the same food 
processing entity. Cannery A processes unprocessed tomatoes into tomato paste and 
then transports the paste to Cannery B for further processing. Cannery B processes 
the paste into tomato soup which is then transported to a grocery distribution 
warehouse. From the distribution warehouse the processed product is transported by 
the buyer to individual grocery stores and other distribution warehouses. Only the 
movement of paste from Cannery A to Cannery B is eligible for the partial sales tax 
exemption. The subsequent movement of product to the first distribution center and to 
retail stores and other warehouses is not eligible for the exemption. 

(5) "Marketplace" means the place where a commodity is sold for resale, at retail or 
for consumption at an animal feeding operation, notwithstanding any intervening 
activities to prepare the product for sale in the marketplace. Such preparation 
activities include, but are not limited to, cooling, sorting, inspection, grading, drying, 
packing, handling, washing, slaughtering and butchering (except as otherwise 
described in Codes 2011 and 2015 of the SIC Manual), candling, sterilizing, freezing, 
pasteurizing, homogenizing, and packaging. Producers of agricultural or horticultural 
products may prepare and market their products through a cooperative, joint venture, 
corporation or partnership in which they have a financial interest, or other such 
enterprises, and the diesel used in these enterprises to transport products to the 
marketplace is eligible for the sales tax exemption. 

(6) "Diesel fuel" means, for purposes ofthis regulation only, any fuel that is 
commonly or commercially known, sold or represented as diesel fuel No. 1-0 or No. 
2-D, pursuant to the specifications in American Society for Testing and Materials 
Standard Specification for Diesel Fuel Oils ( "ASTM") D 975-81, which is 
incorporated herein by reference. Diesel fuel, for purposes of this regulation only, 
also includes Environmental Protection Agency rated diesel fuel commonly known as 
"federal fuel" sold for use in locomotives, or which is used in generators, pumps, 
dehydrators and any other equipment used in the conduct of fanning and food 
processing activities. "Diesel fuel" does not include gasoline, kerosene, liquefied 
petroleum gas, natural gas in liquid or gaseous form, alcohol, aviation fuel, except 
diesel fuel sold for use in aircraft designed for agricultural aerial applications that 
meets the specifications of ASTM D 1655, jet fuel, bunker fuel, or other like 
substance used as a fueL Qualifying diesel fuel shall be identified accordingly on the 
invoice of sale. 

(7) "Qualified activity" means farming activities as defined in subdivision (b)(1) or 
food processing, as defined in subdivision (b)(4). 

(c) Partial Exemption Certificates. 
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(I) In General. A person who purchases diesel fuel for use in a qualified activity from 
an in-state retailer, or an out-of state retailer obligated to collect use tax, must provide 
the retailer with a partial exemption certificate in order for the retailer to claim the 
partial exemption. If the retailer takes a partial exemption certificate timely and in 
good faith, as defined in subdivision (c)(5), from a person who purchases diesel fuel 
for use in a qualified activity, the partial exemption certificate relieves the retailer 
from the liability for the sales tax subject to partial exemption under this regulation or 
the duty of collecting the use tax subject to partial exemption under this regulation. A 
partial exemption certificate will be considered timely if it is taken any time before 
the retailer bills the purchaser for the diesel fuel, any time within the retailer's normal 
billing or payment cycle, any time at or prior to delivery of the diesel fuel to the 
purchaser, or no later than 15 days after the date of purchase. A partial exemption 
certificate which is not taken timely will not relieve the retailer of the liability for tax 
excluded by the partial exemption; however the retailer may present satisfactory 
evidence to the Board that the retailer sold the diesel fuel to a person that used it in a 
qualified activity. A partial exemption from the sales and use tax under this part shall 
not be allowed unless the retailer claims the partial exemption on its sales and use tax 
return for the reporting period during which the transaction subject to the partial 
exemption occurred. Where the retailer fails to claim the partial exemption as set 
forth above, the retailer may file a claim for refund as set forth in subdivision (e). 

The partial exemption certificate form set forth in Appendix A may be used to claim 
the partial exemption. 

(2) Blanket Partial Exemption Certificates. In lieu of requiring a partial exemption 
certificate for each transaction, a person who purchases diesel fuel for use in a 
qualified activity may issue a blanket partial exemption certificate. The partial 
exemption certificate form set forth in Appendix A may be used as a blanket partial 
exemption certificate. Appendix A may also be used as a specific partial exemption 
certificate if the purchaser provides the purchase order or sales invoice number and a 
precise description of the property being purchased. A person who purchases diesel 
fuel for use in a qualified activity must include in the partial exemption certificate 
how much or what percentage of the diesel fuel purchased will be used in a qualified 
activity. If purchasing diesel fuel not qualifying for the partial exemption, the 
purchaser must clearly state in documents such as a written purchase order, sales 
agreement, or contract that the sale or purchase is not subject to the blanket partial 
exemption certificate. 

(3) Form of Partial Exemption Certificate. Any document, such as a letter or purchase 
order, timely provided by the purchaser to the seller will be regarded as a partial 
exemption certificate with respect to the sale or purchase of diesel fuel if it contains 
all of the following essential elements: 

(A) The signature of the purchaser, purchaser's employee, or authorized 

representative of the purchaser. 
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(B) The name, address and telephone number of the purchaser. 

(C) The number of the seller's permit held by the purchaser. Ifthe purchaser is not 
required to hold a permit because the purchaser sells only property of a kind the 
retail sale of which is not taxable, e.g., food products for human consumption, or 
because the purchaser makes no sales in this state, the purchaser must include on 
the certificate a sufficient explanation as to the reason the purchaser is not 
required to hold a California seller's permit in lieu ofa seller's permit number. 

(0) A statement ofhow much or what percentage of the diesel fuel purchased will 
be used in a qualified farming or food processing activity. 

(E) Date of execution ofdocument. 

(4) Retention and Availability ofPartial Exemption Certificates. A retailer must retain 
each partial exemption certificate received from a person who purchases diesel fuel 
for use in a qualified activity for a period of not less than four years from the date on 
which the retailer claims a partial exemption based on the partial exemption 
certificate. 

While the Board will not normally require the filing of the partial exemption 
certificate with a sales and use tax return, when necessary for the efficient 
administration of the Sales and Use Tax Law, the Board may, on 30 days' written 
notice, require a retailer to commence filing with its sales and use tax returns copies 
of all partial exemption certificates. The Board may also require, within 45 days of 
the Board's request, retailers provide the Board access to any and all partial 
exemption certificates, or copies thereof, accepted for the purposes of supporting the 
partial exemption. 

(5) Good Faith. A seller will be presumed to have taken a partial exemption 
certificate in good faith in the absence of evidence to the contrary. A seller, without 
knowledge to the contrary, may accept a partial exemption certificate in good faith 
where the purchaser states that a certain percentage of the diesel fuel purchased will 
be used in farming activities or food processing. However, a partial exemption 
certificate cannot be accepted in good faith where the seller has knowledge that the 
diesel fuel is not subject to a partial exemption, or will not be otherwise used in a 
partially exempt manner. 

(d) Partial Exemption Certificate for Use Tax. The partial exemption certificate must be 
completed by a person who purchases diesel fuel for use in a qualified activity to claim a 
partial exemption from use tax from an out-of-state retailer not obligated to collect the 
use tax. A partial exemption from the use tax shall not be allowed unless the purchaser or 
retailer claims the partial exemption on its individual use tax return, sales and use tax 
return, or consumer use tax return for the reporting period during which the transaction 
subject to the partial exemption occurred. Where the purchaser or retailer fails to claim 
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the partial exemption as set forth above, the purchaser or retailer may file a claim for 
refund as set forth in subdivision ( e). 

The purchaser who files an individual use tax return must attach a completed partial 
exemption certificate to the return. The purchaser who is registered with the Board as a 
retailer or consumer and files a sales and use tax return or consumer use tax return must, 
within 45 days ofthe Board's request, provide the Board access to any and all documents 
that support the claimed partial exemption. 

The partial exemption certificate form set forth in Appendix A may be used to claim the 
partial exemption. 

(e) Refund of Partial Exemption. 

(1) For the period commencing on September 1, 200 I, and ending on April 30, 2002, 
a person who purchases diesel fuel for use in a qualified activity may claim the partial 
exemption on qualified purchases from an in-state retailer or an out-of-state retailer 
obligated to collect the use tax by furnishing the retailer with a partial exemption 
certificate on or before July 31,2002. The retailer must refund the tax or tax 
reimbursement directly to a purchaser of diesel fuel for use in a qualified activity or, 
at the purchaser's sole option, the purchaser may be credited with such amount. 

(2) A retailer who paid sales tax on a qualified sale or a person who paid use tax on a 
qualified purchase and who failed to claim the partial exemption as provided by this 
regulation may file a claim for refund equal to the amount of the partial exemption 
that he or she could have claimed pursuant to this regulation. The procedure for filing 
a claim shall be the same as for other claims for refund filed pursuant to Revenue and 
Taxation Code section 6901. For transactions subject to use tax, a person who 
purchases diesel fuel for use in a qualified activity filing a claim for refund of the 
partial exemption has the burden of establishing that he or she was entitled to claim 
the partial exemption with respect to the amount of refund claimed under this part. 
For transactions subject to sales tax, a person filing a claim for refund of the partial 
exemption has the burden ofestablishing that the purchaser ofthe diesel fuel 
otherwise met all the requirements ofa person who purchases diesel fuel for use in a 
qualified activity at the time of the purchase subject to the refund claimed under this 
part. 

(f) Improper Use of Partial Exemption. Notwithstanding subdivision (a), tax applies to 
any sale of, and the storage, use, or other consumption in this state of diesel fuel that is 
used in a manner not qualifying for the partial exemption under this regulation. 

(g) Purchaser's Liability for the Payment of Sales Tax. 

(I) If a purchaser timely submits a copy of a partial exemption certificate to the 
retailer or partial exemption certificate for use tax to the Board, and then uses the 
diesel fuel in a manner not qualifying for the partial exemption, the purchaser shall be 
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liable for payment of the sales tax, with applicable interest, to the same extent as if 
the purchaser were a retailer making a retail sale of the diesel fuel at the time the 
diesel fuel was so removed, converted, or used. 

(2) A purchaser providing a partial exemption certificate accepted in good faith by the 
retailer or a partial exemption certificate for use tax to the Board for diesel fuel that 
does not qualify for the partial exemption is liable for payment of the sales tax, with 
applicable interest, to the same extent as if the purchaser were a retailer making a 
retail sale of the diesel fuel at the time the diesel fuel was purchased. 

(h) Records. Adequate and complete records must be maintained by the person who 
purchases diesel fuel for use in a qualified activity as evidence that the diesel fuel 
purchased was used in a qualified activity. 

(i) Operative Date. This regulation is operative as of September 1,2001. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 
6357.1, Revenue and Taxation Code. 
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Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1598 


Section 1598. Motor Vehicle and Aircraft Fuels. 

(a) In General. Sales tax or use tax applies to the sale or use of fuel for propelling motor 
vehicles or aircraft or for other purposes, except as stated below. 

(b) Exceptions. 

(1) Neither the sales tax nor the use tax applies to the sale or use ofmotor vehicle fuel 
used in propelling aircraft, the distribution of which in this state is subject to the tax 
imposed by Part 2 (commencing with Section 7301) of Division 2 of the Revenue and 
Taxation Code. This type of fuel includes gasoline and similar fuels but does not 
include aircraft jet fuel. (See subdivision (h) for requirements for supporting aircraft 
fuel exemptions.) 

(2) Neither the sales tax nor the use tax applies to the sale or use of aircraft fuel sold 
to an air common carrier for immediate consumption or shipment in its business as an 
air common carrier on a flight whose final destination is a foreign destination (see 
Regulation 1621, Sales to Common Carriers). 

(c) Measure of Tax. 

(1) The measure of tax includes: 

(A) The tax imposed by the United States upon importers or producers of 
gasoline, diesel, and jet fuel, except as provided in (c)(2)(D) and (c)(2)(E), 

(B) The tax imposed upon distributors of gasoline and similar fuels by the State of 
California pursuant to Part 2 ofDivision 2 of the Revenue and Taxation Code, 
and which has not been refunded, and 

(C) The tax imposed by the State of California on aircraft jet fuel pursuant to 
Chapter 2.5 of Part 2 of Division 2 of the Revenue and Taxation Code. 

(2) The measure of tax does not include: 

(A) The use fuel tax, including the annual flat rate fuel tax, imposed by the State 
of California pursuant to Part 3 of Division 2 of the Revenue and Taxation Code 
on the following fuels: 

1. Compressed natural gas. 

2. Liquid natural gas. 

3. Liquefied petroleum gas. 



4. Ethanol or methanol containing not more than 15 percent gasoline or diesel 
fuel. 

5. All other fuels not taxed under Parts 2 or 31 of Division 2 of the Revenue 
and Taxation Code. 

(B) The diesel fuel tax, imposed by the State ofCalifornia pursuant to Part 31 of 
Division 2 of the Revenue and Taxation Code. 

(C) The federal retailer's excise taxes on: 

1. Gasoline used as a fuel in noncommercial aircraft. 

2. Jet fuel used as a fuel in noncommercial aircraft. 

3. Diesel fuel. 

4. Special motor fuels. 

(D) Prior to July 1, 1995, the federal excise tax imposed pursuant to Section 4091 
of the Internal Revenue Code with respect to diesel fuel and jet fuel for which the 
purchaser certifies that he or she is entitled to either a direct refund or credit 
against his or her income tax for the federal excise tax paid. (See subdivision (i) 
for requirements for supporting claimed exclusions.) 

(E) Beginning July 1, 1995, the federal excise tax imposed pursuant to Section 
4081 or 4091 ofthe Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser certifies that he or she is entitled to either a direct 
refund or credit against his or her income tax for the federal excise tax paid. (See 
subdivision (i) for requirements for supporting claimed exclusions.) 

(F) Beginning January 1,2001, the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser provides a valid certificate pursuant to 
subdivision 0). 

(d) Partial Exemption for Motor Vehicle Fuel. Operative July 1, 2010, section 6357.7 of 
the Revenue and Taxation Code provides a partial exemption from sales and use tax for 
the sale of, and the storage, use, or other consumption in this state ofmotor vehicle fuel. 
"Motor vehicle fuel" means gasoline and aviation gasoline and does not include jet fuel, 
kerosene, liquefied petroleum gas, natural gas in liquid or gaseous fonn, alcohol, or 
racing fuel, as defined in the Motor Vehicle Fuel Tax Law. 

The partial exemption applies to the taxes imposed by section 6051, 6051.3,6051.7, 
6201,6201.3, and 6201.7 of the Revenue and Taxation Code (cumulative statewide 6% 
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sales and use tax rate), but does not apply to the taxes imposed or administered pursuant 
to sections 6051.2,6051.5,6201.2, or 6201.5 of the Revenue and Taxation Code, the 
Bradley-Bums Uniform Local Sales and Use Tax Law, the Transactions and Use Tax 
Law, or section 35 ofarticle XIII of the California Constitution. 

(e) Additional Tax on Sale of Diesel Fuel. 

(1) Operative July 1, 2011, an additional 1.75 percent state sales and use tax is 
imposed on sales of "diesel fuel" as defined in section 60022 of the Revenue and 
Taxation Code. As defined in this section, diesel fuel does not include gasoline, 
kerosene, liquefied petroleum gas, natural gas in liquid or gaseous form, or alcohol. 

(2) Exemptions and Exemption Certificates. 

(A) An exemption from the additional 1.75 percent tax is provided for diesel fuel 
purchased for use or used in a manner that is exempt from the taxes imposed 
pursuant to Part 31 (commencing with section 60001) of Division 2 of the 
Revenue and Taxation Code and not subject to the back up tax imposed by section 
60058 or the payment requirement specified in section 60108 of the Revenue and 
Taxation Code. 

(B) Exempt bus operators. An exemption from the additional 1.75 percent tax is 
provided for diesel fuel subject to the payment requirement specified in section 
60502.2 of the Revenue and Taxation Code. 

(C) Sellers of diesel fuel for which the purchaser claims exemption from the 
measure of tax under this subdivision shall secure from the purchaser and retain a 
certificate in substantially the form prescribed below. The certificate shall relieve 
the seller from liability for any tax due only if it is timely taken in good faith. A 
certificate will be considered timely if it is taken at any time before the seller bills 
the purchaser for the property, or any time within the seller's normal billing and 
payment cycle, or any time at or prior to delivery of property to the purchaser. 
The certificate will be valid until revoked in writing by the purchaser. 

Certificate for Exemption from the 1.75 Percent Sales and Use Tax 

Imposed Under Sections 6051.8 and 6201.8 


This certificate may be issued by a purchaser whose fuel purchase is exempt from the 
diesel fuel taxes imposed under section 60050 and not subject to the backup tax 
imposed under section 60058 or the payment requirement specified in section 60108 
of the Revenue and Taxation Code. 

This certificate may be issued by a purchaser whose fuel purchase is subject to the 
payment requirement specified in section 60502.2 of the Revenue and Taxation Code. 

This certificate entitles the seller to exclude the sale amount from the measure of sales 
subject to the additional tax. 
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I HEREBY CERTIFY: That the purchase ofdiesel from 

o is exempt from diesel fuel taxes (e.g., exempt train operators or exempt 
off-highway use). 

The purchase is not subject to the additional 1.75 percent tax imposed by 
Revenue and Taxation Code sections 6051.8 and 6201.8 because it is 
exempt from the diesel fuel taxes imposed under Revenue and Taxation 
Code section 60050 and not subject to the backup tax imposed by section 
60058 or the payment requirement specified in section 60108 for the 
following reason: 

OR 

o is purchased by an exempt bus operator. 

The purchase is not subject to the additional 1.75 percent tax imposed by 
Revenue and Taxation Code sections 6051.8 and 6201.8 because it is 
subject to the payment requirement specified in Revenue and Taxation 
Code section 60502.2. 

In the event the fuel is not used in a manner which entitIes me to an 
exemption from the diesel fuel taxes, it is understood that I am required by 
the Sales and Use Tax Law to report and pay the additional 1.75 percent 
tax. This certificate is valid until revoked in writing by the purchaser. 

(Company Name) 

Phone Number: 

Signature: Date: 
(Signature of Authorized Agent) 

(Owner, Partner, Purchasing Agent, etc.) 

License/permit # (if any): 
(Exempt bus operator, train operator, fuel registration) 
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(ef) Sales of Motor Vehicle Fuel on Sales Tax-Included Basis. Sales tax reimbursement 
will be deemed included in the total price per gallon ofgasoline dispensed through an 
apparatus on which there is a price per gallon display including all taxes as required by 
Business and Professions Code Section 13470. Sales tax reimbursement will be deemed 
included in the total price per gallon of other motor vehicle fuel if the retailer posts on the 
premises a notice reading substantially as follows: 

"The price per gallon of all motor vehicle fuel includes reimbursement for applicable 
sales taxes computed to the nearest mill." 

Following are examples of prices computed on a tax-included basis: 

(A) Sales price per gallon of gasoline net of all taxes. $2.435 
Federal excise tax* ................................................... . .184 
State excise tax* ..................................................... .. .353 
Total $2.972 
*Sales tax reimbursement computed at 2 114%* 
of $2.972 ................................................................... . .067 
Total tax-included price per gallon ............................ . $3.039 
(B) Sales price per gallon of diesel fuel 
net of all taxes * ........................................................ . $2.355 
Federal excise tax* .................................................. .. .244 
Total $2.599 
*Sales tax reimbursement computed at 
9%* of $2.599 ......................................................... .. .234 
State excise tax* ...................................................... . .136 
Total tax-included price per gallon ............................ . $2.969 

*The rates used are for purposes of this example only. The rates in effect at the time of 
the sale and at the place where the business is located must be used in computing the tax­
included selling price of fuel. 

(fg) Application of Sales or Use Tax to Fuel Furnished With Leased Vehicles or Aircraft. 
The lessor is the retailer of fuel furnished to a lessee of a vehicle or an aircraft if the sales 
price of the fuel is separately stated from the rental charge for the vehicle or aircraft. The 
lessor is also the retailer of fuel furnished to a lessee under a lease which is a "sale" or 
"purchase" (see Regulations 1660 and 1661) and under which the rental charge includes 
fuel for the operation of the vehicle or aircraft (such arrangements are sometimes called 
"wet rentals"). The lessor may purchase such fuel for resale. 

The lessor is the consumer of fuel furnished to a lessee of a vehicle or an aircraft under a 
lease which is not a "sale" or "purchase" (see Regulations 1660" and 1661) and under 
which the rental charge includes fuel for the operation of the vehicle or aircraft. If a 
lessor of mobile transportation equipment elects under Regulation 1661 to report and pay 
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use tax measured by the "fair rental value" ofthe mobile transportation equipment leased, 
the "fair rental value" does not include the sale price to the lessor of fuel which is 
furnished under the lease to the lessee. 

(gh) Refunds ofExcise Tax 

(1) Federal Excise Taxes. 

The refund of the federal excise tax on gasoline, diesel, or jet fuel (either by direct 
refund or as a credit against income tax) is an adjustment to the sales price ofthe 
gasoline, diesel, or jet fuel. Accordingly, the retailer who paid the sales tax or the 
purchaser who paid use tax measured by the sales price of the gasoline, diesel, or jet 
fuel which included that federal excise tax may tile with the Board a claim for refund 
of tax measured by the amount of the federal excise tax so refunded or credited. The 
claim must be supported by proof of the exempt use of the gasoline, diesel, or jet fuel 
and of the refund or credit of the federal excise tax to the purchaser. 

(2) Sales or Use Tax Refunds. If the sales or use tax refund is made to a person other 
than the consumer, the person receiving the refund must pay it to the consumer. 

(hi) Supporting Data for Aircraft Fuel Exemptions. Sellers ofmotor vehicle fuel which, at 
the time of sale, is exempt from sales and use tax under subdivision (b )(1), shall secure 
and retain documentary evidence to support their exempt sales. 

(l) The exemption with respect to motor vehicle fuel sold and delivered directly into 
the fuel supply tank of aircraft may be supported either by a properly completed sales 
invoice or an aircraft fuel exemption certificate in the form prescribed in subdivision 
(h)(2). If a sales invoice is used, it must show the purchaser'S name and address, the 
aircraft identification number, the number of gallons sold, the price per gallon, the 
amount of sale, the date of sale, and the name and address of the seller. 

(2) The exemption with respect to retail sales ofmotor vehicle fuel delivered into the 
purchaser's storage facilities or receptacles other than the fuel tanks of aircraft, for use 
in propelling aircraft shall be supported by an aircraft fuel exemption certificate and 
an invoice. An exemption certificate in substantially the following form and signed 
by the purchaser shall be retained by the seller as evidence to support such exempt 
sales. The exemption certificate will be valid until revoked in writing by the 
purchaser. 

Exemption Certificate for Motor Vehicle Fuel for Propelling Aircraft 

This certificate may be issued by a purchaser for purchases of motor vehicle fuel (other 
than aircraft jet fuel) for use in propelling aircraft. 

I HEREBY CERTIFY: That I am the owner or operator of the aircraft identified below; 
that the motor vehicle fuel which I shall purchase 
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---------------------------------------------

------------------------------------------------

------------------------------------

from , will be used in propelling aircraft: 
and that the distribution of this fuel is subject to the tax imposed by the Motor Vehicle 
Fuel License Tax Law (Revenue and Taxation Code section 7301 et seq.) and not subject 
to refund. 

In the event that any of this motor vehicle fuel is used for purposes other than propelling 
aircraft, it is understood that I am required by the Sales and Use Tax Law to report and 
pay tax measured by the purchase price of such fuel. This certificate is valid until revoked 
in writing by the purchaser. 

Purchaser: 

(Company Name) 

Address: 

Phone Number: 

Signature: ______________________ Date: _______ 


(Signature ofAuthorized Agent) 


Title: _____________________________ 


(Owner, Partner, Purchasing Agent, etc.) 

Seller's Pennit No. (if any): ______________________________ 

Identification Numbers ofAircraft Owned or Operated 
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(ij) Certificate for Exclusion ofFederal Excise Taxes from Measure ofTax. Sellers of 
gasoline, diesel or jet fuel for which the purchaser claims exclusion from the measure of 
tax under subdivision (c)(2)(D) or (c)(2)(E) shall secure from the purchaser and retain a 
certificate in substantially the form prescribed in subdivision (i)(l). 

(I) The certificate prescribed below shall relieve the seller from liability for any tax 
due only if it is timely taken in good faith. A certificate will be considered timely if it 
is taken at any time before the seller bills the purchaser for the property, or any time 
within the seller's normal billing and payment cycle, or any time at or prior to 
delivery of property to the purchaser. The certificate will be valid until revoked in 
writing by the purchaser. 

Certificate for the Exclusion of Sales and Use Tax on Federal Excise Taxes 

This certificate may be issued by a purchaser whose entire fuel purchase is entitled to a 
direct refund or credit for the federal excise taxes for income tax purposes. This 
certificate entitles the seller to exclude the amount of federal excise taxes imposed on fuel 
purchases from the measure of sales and use tax. 

I HEREBY CERTIFY: That I am entitled to either a direct refund or credit against my 
income tax for the federal excise tax paid pursuant to Internal Revenue Code Section 
4081 or 4091 for the gasoline/diesel/jet fuel I shall purchase from 

In the event the fuel is not used in a manner which entitles me to a direct refund or credit 
against my income tax or if! do not receive such refund or credit, it is understood I am 
required by the Sales and Use Tax Law to report and pay tax measured by the amount of 
federal excise tax paid to the extent the seller has not remitted sales or use tax measured 
by that amount. This certificate is valid until revoked in writing by the purchaser. 

Purchaser: 

(Company Name) 

Address: 

Phone Number: 

Signature: ___________________________ Date: ______ 

(Signature ofAuthorized Agent) 

Title: 

(Owner, Partner, Purchasing Agent, etc.) 
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Seller's Permit No. (if any): _____________ 

(2) Any person, including any officer or employee ofa corporation who gives the 
certificate described in subdivision (i)( I) and who knows at the time of purchase that 
he or she is not entitled to either a direct refund or credit against his or her income tax 
is liable to the state for the amount of sales or use tax that would be due had he or she 
not given the certificate. In addition to the tax, interest, and other penalties, the person 
is liable for a penalty of 10 percent of the tax or five hundred dollars ($500), 
whichever is greater, for purchases made for personal gain or to evade payment of 
taxes. 

uk) Alternate Certificate for Exclusion ofFederal Excise Taxes from Measure of Tax. On 
and after January 1, 2001, a purchaser of gasoline, diesel, or jet fuel who is qualified 
under subdivision (i)(l) may issue a certificate in substantially the form set forth in 
subdivision (i)(3) to the seller of that fuel. A seller who takes and retains such certificate 
shall be relieved ofliability for tax due measured by the federal excise taxes imposed 
pursuant to Section 4081 or 4091 of the Internal Revenue Code on the fuel sold under the 
certificate, provided the certificate is timely taken in good faith. A certificate will be 
considered timely if it is taken at any time before the seller bills the purchaser for the 
property, or any time within the seller's normal billing and payment cycle, or any time at 
or prior to delivery ofproperty to the purchaser. The certificate will be valid until 
revoked in writing by the purchaser. 

(1) A purchaser is qualified and may issue a certificate under subdivision (i) if 
satisfYing all the following requirements: 

(A) The purchaser was entitled to either a direct refund or credit against his or her 
income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of 
the Internal Revenue Code for more than 50 percent of all the purchaser's 
purchases of gasoline, diesel, and jet fuel during the prior calendar year on an 
aggregate basis. A purchaser who was entitled to a direct refund or credit against 
his or her income tax for the federal excise tax imposed pursuant to Section 4081 
or 4091 of the Internal Revenue Code for more than 50 percent of that purchaser's 
purchases of one type of fuel, e.g., diesel, but not more than 50 percent of all that 
purchaser's purchases ofgasoline, diesel, and jet fuel on an aggregate basis is not 
a qualified purchaser, and may not issue a certificate under this subdivision, for 
any of that purchaser's purchases of fuel. 

(B) The purchaser's business remains substantially the same as during the prior 
calendar year whereby the purchaser reasonably expects to be entitled to either a 
direct refund or credit against his or her income tax for the federal excise tax 
imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code for more 
than 50 percent of the purchaser's purchases of gasoline, diesel, and jet fuel on an 
aggregate basis. 

(C) The purchaser holds a valid California seller's permit. 
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(2) With respect to any fuel purchased under the certificate which is used in a manner 
whereby the purchaser is not entitled to a direct refund or credit against his or her 
income tax of the federal excise tax imposed pursuant to Section 4081 or 4091 of the 
Internal Revenue Code, the purchaser is liable for use tax on the amount of that 
federal excise tax. The purchaser must report and pay such use tax with the 
purchaser's return for the period in which the fuel was used. A certificate may not be 
issued under this subdivision when the purchaser knows that all of the fuel that would 
be purchased under the certificate will be used in a manner whereby the purchaser is 
not entitled to a direct refund or credit against his or her income tax of the federal 
excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code. 

(3) A certificate issued under this subdivision shall be in substantially the following 
form: 

Revenue and Taxation Code Section 6245.5 Certificate for the Exclusion of Sales 
and Use Tax on Federal Excise Taxes 

This certificate maybe issued for purchases of gasoline, diesel, or jet fuel by a purchaser 
who meets all the required conditions. This certificate entitles the seller to exclude the 
amount of federal excise taxes imposed on such fuel purchases from the measure of sales 
and use tax. 

I HEREBY CERTIFY that I satisfy all of the following conditions: 

1. I was entitled to either a direct refund or credit against my income tax for the federal 
excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code for 
more than 50 percent of my purchases of gasoline, diesel, and jet fuel on an aggregate 
basis during the prior calendar year. 

2. My business remains substantially the same as during the prior calender year such that 
I reasonably expect to be entitled to either a direct refund or credit against my income tax 
for the federal excise tax imposed pursuant to Section 4081 or 4091 of the Internal 
Revenue Code for more than 50 percent ofmy purchases of gasoline, diesel, or jet fuel on 
an aggregate basis. 

3. I hold a valid California seller's permit, the number for which is set forth below. 

With respect to any fuel that is not used in a manner which entitles me to a direct refund 
or credit against my income tax of the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code, or ifI do not receive such refund or credit, I 
will report and pay tax, measured by the amount of the federal excise tax that had been 
paid in connection with that fuel, with my return for the period on which the fuel is used. 
This certificate is valid until revoked in writing by the purchaser. 

Purchaser: 
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(Company Name) 

Address: 


Phone Number: 


Signature: ______________________ Date: ________ 


(Signature ofAuthorized Agent) 


Title: 


(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if any): __________________________ 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6011,6012, 6051.8, 6201.8,6245.5,6357, 6357.3 6357.5, 6357.7,~ and 6423, 
Revenue and Taxation Code. 
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Regulation History 

Type of Regulation: Sales and Use Tax 

Regulation: 1533.2 and 1598 

Title: 1533.2, Diesel Fuel Used in Farming Activities or Food Processing, and Section 

1598, Motor Vehicle and Aircraft Fuels 

Preparation: Brad Heller 
Legal Contact: Brad Heller 

Board proposes to adopt Regulation 1533.2, Diesel Fuel Used in Farming Activities or 
Food Processing, and Section 1598, Motor Vehicle and Aircraft Fuels to 
proposed amendments to incorporate the provisions of Revenue and Taxation Code 
sections 6051.8, 6201.8, and 6357.3 related to the 1.75 percent tax rate increase on 
sales of diesel fuel beginning July 1, 2011. 

History of Proposed Regulation: 

May 24,2011 Public Meeting 
May 9,2011 45-day public comment period ends 
March 25, 2011 OAL publication date; 45-day public comment period begins; 

Interested Parties mailing 
March 15, 2011 Notice to OAL 
February 23, 2011 Business Tax Committee, Board Authorized Publication 

(Vote 5-0) 

Sponsor: NA 
Support: NA 
Oppose: NA 



Statement of Compliance 

The State Board ofEqualization, in process ofadopting Sales and Use Tax Regulation 1533.2, 
Diesel Fuel Used in Farming Activities or Food Processing, and Regulation 1598, Motor Vehicle 
and Aircraft Fuel, did comply with the provision ofGovernment Code section 11346.4(a)(1) 
through (4). A notice to interested parties was mailed on March 25,2011,60 days prior to the 
public hearing. 

July 21,2011 @~
Richard IOn 
Regulations Coordinator 
State Board ofEqualization 



State of California Board of Equalization 
Legal Department-MIC: 83 

Office of the Chief Counsel 
(916) 445-4380 

Fax: (916) 323-3387 

Memorandum 

To: Honorable Jerome E. Horton, Chairman Date: May 5,2011 
Honorable Michelle Steel, Vice Chair 
Honorable Betty T. Yee, First District 
Senator George Runner, Second District 
Honorable John Chiang, State Controller 

From: Randy Ferris '£, ~~2_S 
Acting ChiefCo~s~i / 

Subject: Board Meeting, May 24-25, 2011 
Item F - Public Hearing, May 24, 2011 
Recommendation to Change the Proposed Amendments to Sales and Use Tax 
Regulations 1533.2 and 1598 Due to the Enactment of Assembly Bill 105. 

I. Introduction. 

During the Business Taxes Committee meeting on February 23,2011, the Board authorized staff to 
publish proposed amendments to Sales and Use Tax Regulation (Regulation) 1533.2, Diesel Fuel 
Used in Farming Activities or Food Processing, and Regulation 1598, Motor Vehicle and Aircraft 
Fuels. At the public hearing scheduled for May 24,2011, Board staffwill recommend that the 
Board authorize staff to: (1) change the proposed amendments to both regulations to incorporate 
changes to the rate of the additional sales and use tax on the sale and use ofdiesel fuel imposed 
under Revenue and Taxation Code (RTC) sections 6051.8 and 6201.8, as a result ofthe recent 
enactment of Assembly Bill No. (AB) 105 (Stats. 2011, ch. 6); (2) change the proposed 
amendments to Regulation 1598 to incorporate changes to the rate ofdiesel fuel excise tax 
imposed by RTC section 60050, subdivision (b), made by AB 105; and (3) make other 
nonsubstantial, solely grammatical, and sufficiently related changes to Regulation 1598. Board 
staffwill also ask the Board to refer the revised text of the proposed amendments to both 
regulations to the 15-day file for additional notice and public comment, as provided for by 
Government Code section 11346.8, subdivision (c). Staff's recommended changes to the text of 
the proposed amendments to Regulations 1533.2 and 1598 are illustrated in attachments A and B, 
respectively. The additional text staff recommends deleting from the regulations is shown in a 
strikethrough font and the additional text staff recommends adding to the regulations is shown in a 
double-underline font. 

II. Discussion. 

A. Changes to Regulation 1533.2. 

The proposed amendments to Regulation 1533.2 were, and still are, intended to revise the 
regulation to reflect that the partial exemption from sales and use tax for the sale and use ofdiesel 
fuel used in farming activities or food processing provided by RTC section 6357.1 applies to the 
additional state sales and use tax on the sale and use ofdiesel fuel imposed under RTC 
sections 6051.8 and 6201.8, effective July 1, 2011. The original text of the proposed 
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amendments specifically incorporated the "1.75 percent" rate of the additional state sales and use 
tax on the sale and use of diesel fuel imposed under RTC sections 6051.8 and 6201.8, as enacted 
by ABx8 6 (Stats. 2010, ch. 11), into the cumulative sales and use tax rate subject to the partial 
exemption provided by RTC section 6357.1. 

On March 24, 2011, the Legislature re-enacted RTC sections 6051.8 and 6201.8, as part of AB 
105 in order to comply with the requirements ofProposition 26 passed by the voters on 
November 2, 20 I O. However, when the Legislature re-enacted the two statutes, the Legislature 
also amended the statutes so that the rate of the additional state sales and use tax on the sale and 
use of diesel fuel will change as follows: 

• 1.87 percent for the period July 1,2011, through June 30, 2012; 

• 2.17 percent for the period July 1,2012, through June 30,2013; 

• 1.94 percent for the period July 1,2013, through June 30,2014; and 

• 1.75 percent on or after July 1,2014. 

As a result, Board staff recommends that the Board approve changes to the original text of the 
proposed amendments to Regulation 1533.2 so that the regulation reflects the actual, cumulative 
sales and use tax rate to which the partial exemption provided by RTC section 6357.1 will apply. 
The changes are necessary for the specific purpose ofensuring that the final text of the 
amendments to Regulation 1533.2 reflects the current text ofRTC sections 6051.8 and 6201.8. 

B. Changes to Regulation 1598. 

1. Changes to New Subdivision (e). 

The proposed amendments adding new subdivision (e) to Regulation 1598 were, and still are, 
intended to incorporate the exemption provided by RTC section 6357.3 from the additional state 
sales and use tax on the sale and use ofdiesel fuel imposed by RTC sections 6051.8 and 6201.8, 
which was enacted as part ofABx8 6. The proposed amendments adding new subdivision (e) to 
Regulation 1598 were also, and still are, intended to prescribe the form ofthe exemption 
certificate required to be used in connection with the RTC section 6357.3 exemption. The 
original text of the proposed amendments adding subdivision ( e) to Regulation 1598 specifically 
incorporated the "1.75 percent" rate ofthe additional state sales and use tax on the sale and use 
ofdiesel fuel imposed under RTC sections 6051.8 and 6201.8, as enacted by ABx8 6. 

Board staff recommends that the Board approve changes to the original text of the proposed 
amendments adding new subdivision (e) to Regulation 1598 to incorporate all of the different 
rates of the additional state sales and use tax on the sale and use ofdiesel fuel imposed by RTC 
sections 6051.8 and 6201.8, as re-enacted by AB 105 and described above. Board staff further 
recommends that the Board approve changes to the original text of the proposed amendments 
adding new subdivision (e) to Regulation 1598 to clarify that the additional state use tax imposed 
by RTC section 6201.8 applies to "the storage, use, or other consumption" ofdiesel fuel, make 
minor grammatical changes to the exemption certificate used in connection with the RTC 
section 6357.3 exemption, and revise the text of the exemption certificate to better reflect the 
express language ofRTC section 6357.3, subdivision (c), which provides that: 
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If a purchaser certifies in writing to the seller that the diesel fuel purchased 
without payment of the tax imposed pursuant to Section 6051.8 or 6201.8 will be 
used in a manner entitling the seller to regard the gross receipts or sales price 
from the sale as exempt from that tax, and uses the diesel fuel in a manner that 
subjects the diesel fuel to the tax imposed pursuant to Section 60050, the 
purchaser shall be liable for payment of the sales tax imposed pursuant to Section 
6051.8, with applicable interest, as if the purchaser were a retailer making a retail 
sale of the diesel fuel at the time the fuel is so used, and the sales price of the 
diesel fuel to the purchaser shall be deemed the gross receipts from that retail sale. 

The changes are necessary for the specific purposes ofensuring that the final text of the proposed 
amendments adding new subdivision (e) to Regulation 1598 is clear and reflects the current text 
ofRTC sections 6051.8, 6201.8, and 6357.3. 

2. Changes to Renumbered Subdivision CO. 

The proposed amendments to renumbered subdivision (f) ofRegulation 1598 were, and still are, 
intended to incorporate the rate of diesel fuel excise tax imposed by RTC section 60050, 
subdivision (b) effective July 1,2011, into the second example in renumbered subdivision (f). 
The original text of the proposed amendments to renumbered subdivision (f) specifically 
incorporated the "13.6 cents" per gallon rate oftax specified by RTC section 60050, 
subdivision (b), as enacted by ABx8 6. However, the Legislature also re-enacted RTC 
section 60050 as part ofAB 105, in order to comply with the requirements ofProposition 26, and 
the Legislature reduced the diesel fuel excise tax rate specified in RTC section 60050, 
subdivision (b) to "13 cents" per gallon in AB 105. Therefore, Board staff recommends that the 
Board approve two changes to the original text of the proposed amendments to the second 
example in renumbered subdivision (f) to incorporate the rate ofdiesel fuel excise tax specified 
by RTC section 60050, subdivision (b), as amended by AB 105. The changes are necessary for 
the specific purpose ofmaking sure the second example in renumbered subdivision (f) reflects 
the actual rate of diesel fuel excise tax effective July I, 2011. 

3. Solely Grammatical Change to Renumbered Subdivision (k:). 

While Board staffwas revising the original text of the proposed amendments to Regulation 1598 
to reflect the amendments to RTC sections 6051.8, 6201.8, and 60050 made by AB 105, Board 
staff also noticed a typographical error in the spelling of the word "calendar" in the current text 
of renumbered subdivision (k). Therefore, Board staffalso recommends that the Board approve 
a change to renumbered subdivision (k) that would replace the misspelled word "calender" with 
the correctly spelled word "calendar" for the specific purpose of correcting the typographical 
error. 

III. Conclusion. 

Board staff is recommending that the Board authorize staff to make the changes to the original 
text of the proposed amendments to Regulations 1533.2 and 1598 described above because 
Board staff believes that the changes are necessary to conform the regulations to the provisions 
ofRTC sections 6051.8, 6201.8, 6357.3, and 60050, as re-enacted and amended by AB 105, to 
ensure that the regulatory language is clear, and to correct one typographical error. Ifthe Board 
authorizes staff to make the changes, Board staff will make the revised text of the proposed 
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amendments to both regulations, with the new changes clearly indicated, available to the public 
for an additional 15-day comment period and then present the revised text ofthe proposed 
amendments to the Board for adoption. 

If you need more information or have any questions, please contact Tax Counsel N 
Bradley Heller at (916) 323-3091. 

Approved: 

r 

F-tVac~ (;l £~'L 
kristine Cazadd 
Interim Executive Director 

Attachments: Attachment A 
Revised Text ofProposed Amendments to 
California Code ofRegulations, Title 18, Section 1533.2 

Attachment B 
Revised Text ofProposed Amendments to 
California Code ofRegulations, Title 18, Section 1598 
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Attachment A 
Revised Text of Proposed Amendments to 

California Code of Regulations, Title 18, Section 1533.2 

Section 1533.2. Diesel Fuel Used in Farming Activities or Food Processing. 

(a) General. Commencing on and after September 1,2001, Section 6357.1 ofthe 
Revenue and Taxation Code partially exempts from sales and use tax the sale of, and the 
storage, use, or other conswnption in this state, ofdiesel fuel used in farming activities or 
food processing. The terms "farming activities" and "food processing" are defined below. 

For the period commencing on September 1, 2001, and ending on December 31, 2001, 
the partial exemption applies to the taxes imposed by Sections 6051 and 6201 of the 
Revenue and Taxation Code (4.75%), but does not apply to the taxes imposed pursuant to 
Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Bums 
Unifonn Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
ofarticle XIII of the California Constitution. 

For the period commencing on January 1, 2002, and ending on June 30, 2004, the partial 
exemption applies to the taxes imposed by Sections 6051, 6051.3, 6201, and 6201.3 of 
the Revenue and Taxation Code (5%), but does not apply to the taxes imposed pursuant 
to Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Bums 
Unifonn Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
ofarticle XIII ofthe California Constitution. 

For the period commencing on July 1,2004, and ending on March 31,2009, the partial 
exemption applies to the taxes imposed by Sections 6051, 6051.3, 6051.5, 6201, 6201.3, 
and 6201.5 ofthe Revenue and Taxation Code (5.25%), but does not apply to the taxes 
imposed or administered pursuant to Sections 6051.2 and 6201.2 ofthe Revenue and 
Taxation Code, the Bradley-Burns Uniform Local Sales and Use Tax Law, the 
Transactions and Use Tax Law, or Section 35 ofarticle XIII ofthe California 
Constitution. 

For the period commencing on April 1 , 2009, and ending on June 30. 2011wlreJt seetteftS 
69S 1.7 anti 6291.7 eftJte Re"leftt!e 8:ft8 Ttttitft6ft Cefte eease te 'he 6pemftT.,re, the partial 
exemption applies to the taxes imposed by sections 6051, 6051.3, 6051.5, 6051.7, 6201, 
6201.3,6201.5, and 6201.7 ofthe Revenue and Taxation Code (6.25%), but does not 
apply to the taxes imposed or administered pursuant to sections 6051.2 and 6201.2 ofthe 
Revenue and Taxation Code, the Bradley-Burns Unifonn Local Sales and Use Tax Law, 
the Transactions and Use Tax Law, or section 35 ofarticle XIII ofthe California 
Constitution. 

For the period commencing on July 1. 2011. the partial exemption applies to the taxes 
imposed by sections 6051. 6051.3. 6051.5. 6051.8. 6201. 6201.3. 6201.5. and 6201.8 of 
the Revenue and Taxation Code (7.99%t but does not apply to the taxes imposed or 
administered pursuant to sections 6051.2 and 6201.2 ofthe Revenue and Taxation Code. 
the Bradley-Bums Unifonn Local Sales and Use Tax Law. the Transactions and Use Tax 
Law. or section 35 of article XIII of the California Constitution. Given the varYing rates 



ofthe taxes imposed by sections 6051,8 and 6201 ,8. the mal exemption APPlies to the 
fonawina cmnuJatiye sales and use tax rates: ( 

( 

( 

(ll 7,12 percent for the period July 1. 2011. through June 30. 2012: 

(2) 7.42 percent for the period July 1. 2012. throuah June 30. 2013: 

(3) 7.19 Percent for the period July 1. 2013. throuah June 30.2014: and 

(4) 7,00 Percent on or after July 1.2014. 

(b) Definitions. For purposes ofthis regulation: 

(1) "Farming activities" mean a trade or business involving the cultivation of land or 
the raising or harvesting ofany agricultural or horticultural commodity that may be 
legally sold to or offered for sale to others. These include the trade or business of 
operating a nursery or sod farm; the raising or harvesting oftrees bearing fruit or nuts, 
or ofother crops (e.g., grains, vegetables, or cotton); the raising ofornamental trees 
(other than evergreen trees that are more than six years old at the time they are 
severed from their roots); and the raising, shearing, feeding, caring for, training, and 
management of animals. The raising of animals includes the delivery offeed to the 
animal feeding operation, whether by the owner or the supplier of the feed. Operating 
a garden plot, orchard, or farm for the purpose of growing plants or animals for a 
person's own use shall not be considered a fanning activity. Harvesting involves the 
gathering ofany agricultural or horticultural commodity and includes activities such 
as crop drying, cotton ginning, and fruit ripening. Harvesting an agricultural 
commodity also includes the washing ofthe agricultural commodity, the inspection 
and grading ofthe agricultural commodity or livestock, and the packaging of the 
agricultural commodity for shipment as well as those activities delineated in Codes 
0723 and 0724 ofthe Standard Industrial Classification Manual published by the 
United States Office of Management and Budget, 1987 edition (hereafter SIC 
Manual). For purposes of this regulation, merely buying and reselling plants or 
animals grown or raised entirely by another is not raising an agricultural or 
horticultural commodity. A person is engaged in raising a plant or animal, rather than 
the mere selling of a plant or animal, if the plant or animal is held for further 
cultivation and development prior to sale. In determining whether a plant or animal is 
held for further cultivation and development prior to sale, consideration will be given 
to all of the facts and circumstances, including: the value added by a person to the 
plant or animal through agricultural or horticultural processes; the length of time 
between the person's acquisition ofthe plant or animal and the time that the person 
makes the plant or animal available for sale; and in the case ofa plant, whether the 
plant is kept in the container in which purchased, replanted in the ground, or replanted 
in a series oflarger containers as it is grown to a larger size. 
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Fanning activities also include the transportation and delivery ofthe agricultural or 
horticultural commodity, as described herein, from the trade or business that 
cultivated, raised or harvested the commodity to the marketplace, as described in 
subdivision (b)(5), and any empty haul related to the transportation ofthat 
agricultural or horticultural commodity. 

Fanning activities do not include food processing or transportation and delivery of 
processed food products to the marketplace. 

Example A: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load oftomatoes. The tomatoes are hauled to a processing plant. The 
hauler returns to the field with empty trailers. The sale ofdiesel fuel to the 
commercial hauler for use in this activity is partially exempt from tax. 

Example B: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load offresh bell peppers. The bell peppers are sold to a grocery store 
and are delivered to the grocery store's distnbution center. At the distribution c:enter, 
the hauler picks up a load ofpallets to deliver to another customer. The sale ofdiesel 
fuel to the commercial hauler for use from the yard the field and to the grocery store's 
distribution center is partially exempt from tax. The sale ofdiesel fuel to the 
commercial hauler for use in delivering the pallets is not partially exempt from tax. 

Example C: A nursery owner transports its horticultural products to a distribution 
center. After delivering the product, the nursery owner makes two stops. The first 
stop is to pick up fertilizer for use at the nursery. The second stop is personal business 
unrelated to the nursery operation. The sale ofdiesel fuel to the nursery owner for use 
in this example is partially exempt from tax up to and including the first stop. 

(2) "Plants" mean an agricultural or horticultural commodity produced in a farming 

activity which includes, but is not limited to, tr~ bearing fruit or nuts, other crops, 

an ornamental tree, a vine, a bush, or sod. Sea plants are produced in a farming 

activity ifthey are tended and cultivated as opposed to merely harvested. 


(3) "Animals" mean a life form produced in a farming activity which includes, but is 
not limited to, any livestock, poultry or other bird, and fish or other sea life. Fish and 
other sea life are produced in a farming activity ifthey are raised on a fish farm. A 
fish farm is an area where fish or other sea life are grown or raised as opposed to 
merely caught or harvested. 

(4) "Food processing" means the activities described in Industry Groups 201,202, 

203,204, and 207, or Codes 2068 and 2084 ofthe SIC Manual. Food processing 


. activities also includes transporting raw product, supplies and materials to the 
processing facility, transporting partially processed food products between various 
divisions ofthe same food processing entity for further processing operations, and 
any empty hauls related to the transportation ofthat product. Food processing does 
not include transportation and delivery ofprocessed food products to the marketplace. 
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A food processor is not required to be engaged 50 percent or more ofthe time in such 
activities as described herein. ( 

( 

( 

. Example A: A for-hire carrier, contracted for by a cheese plant, transports 
unprocessed milk from a dairy farm to the cheese plant for processing and then 
returns to the carrier's truck yard. The diesel used in this example is eligible for the 
partial sales tax exemption. 

Example B: A flour mill transports flour sacks from a bag manufacturer to the mill's 
facility, and then transports those sacks to other flour mills owned by the same entity. 
The diesel used to transport the sacks in this example is eligible for the partial sales 
tax exemption, but the transportation of flour is not. 

Example C: Cannery A and Cannery B are different divisions of the same food 
processing entity. Cannery A processes unprocessed tomatoes into tomato paste and 
then transports the paSte to Cannery B for further processing. Cannery B processes 
the paste into tomato soup which is then transported to a grocery distribution 
warehouse. From the distribution warehouse the processed product is transported by 
the buyer to individual grocery stores and other distribution warehouses. Only the 
movement ofpaste from Cannery A to Cannery B is eligible for the partial sales tax 
exemption. The subsequent movement ofproduct to the first distribution center and to 
retail stores and other warehouses is not eligible for the exemption. 

(5) "Marketplace" means the place where a commodity is sold for resale, at retail or 
for consumption at an animal feeding operation, notwithstanding any intervening 
activities to prepare the product for sale in the marketplace. Such preparation 
activities include, but are not limited to, cooling, sorting, inspection, grading, drying, 
packing, handling, washing, slaughtering and butchering (except as otherwise 
described in Codes 2011 and 2015 of the SIC Manual), candling, sterilizing, freezing, 
pasteurizing, homogenizing, and. packaging. Producers of agricultural or horticultural 
products may prepare and market their products through a cooperative, joint venture, 
corporation or partnership in which they have a financial interest, or other such 
enterprises, and the diesel used in these enterprises to transport products to the 
marketplace is eligible for the sales tax exemption. 

(6) "Diesel fuel" means, for purposes ofthis regulation only, any fuel that is 
commonly or commercially known, sold or represented as diesel fuel No. 1-D or No. 
2-D, pursuant to the specifications in American Society for Testing and Materials 
Standard Specification for Diesel Fuel Oils ("ASTM") D 975-81, which is 
incorporated herein by reference. Diesel fuel, for purposes ofthis regulation only, 
also includes Environmental Protection Agency rated diesel fuel commonly known as 
"federal fuel" sold for use in locomotives, or which is used in generators, pumps, 
dehydrators and any other equipment used in the conduct of farming and food 
processing activities. "Diesel fuer' does not include gasoline, kerosene, liquefied 
petroleum. gas, natural gas in liquid or gaseous form, alcohol, aviation fuel, except 
diesel fuel sold for use in aircraft designed for agricultural aerial applications that 
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meets the specifications ofASTM D 1655, jet fuel, bunker fuel, or other like 
substance used· as·a fuel. Qualifying diesel fuel shall be identified accordingly on the 
invoice of sale. 

(7) "Qualified activity" means farming activities as defined in subdivision (b)(l) or 
food processing, as defined in subdivision (b)(4). 

(c) Partial Exemption Certificates. 

(1) In General. A person who purchases diesel fuel for use in a qualified activity from 
an in-state retailer, or an out-of state retailer obligated to collect use tax, must provide 
the retailer with a partial exemption certificate in order for the retailer to claim the 
partial exemption. If the retailer takes a partial exemption certificate timely and in 
good faith, as defined in subdivision (c)(5), from a person who purchases diesel fuel 
for use in a qualified activity, the partial exemption certificate relieves the retailer 
from the liability for the sales tax subject to partial exemption under this regulation or 
the duty of collecting the use tax subject to partial exemption under this regulation. A 
partial exemption certificate will be considered timely if it is taken any time before 
the retailer bills the purchaser for the diesel fuel, any time within the retailer's normal 
billing or payment cycle, any time at or prior to delivery of the diesel fuel to the 
purchaser, or no later than 15 days after the date ofpurchase. A partial exemption 
certificate which is not taken timely will not relieve th~ retailer of the liability for tax 
excluded by the partial exemption; however the retailer may present satisfactory 
evidence to the Board that the retailer sold the diesel fuel to a person that used it in a 
qualified activity. A partial exemption from the sales and use tax under this part shall 
not be allowed unless the retailer claims the partial exemption on its sales and use tax 
return for the reporting period during which the transaction subject to the partial 
exemption occurred. Where the retailer fails to claim the partial exemption as set 
forth above, the retailer may file a claim for refund as set forth in subdivision ( e). 

The partial exemption certificate form set forth in Appendix A may be used to claim 
the partial exemption. . 

(2) Blanket Partial Exemption Certificates. In lieu ofrequiring a partial exemption 
certificate for each transaction, a person who purchases diesel fuel for use in a 
qualified activity may issue a blanket partial exemption certificate. The partial 
exemption certificate form set forth in Appendix A may be used as a blanket partial 
exemption certificate. Appendix A may also be used as a specific partial exemption 
certificate ifthe purchaser provides the purchase order or sales invoice nwnber and a 
precise description of the property being purchased. A person who purchases diesel 
fuel for use in a qualified activity must include in the partial exemption certificate 
how much or what percentage of the diesel fuel purchased will be used in a qualified 
activity. If purchasing diesel fuel not qualifying for the partial exemption, the 
purchaser must clearly state in documents such as a written purchase order, sales 
agreement, or contract that the sale or purchase is not subject to the blanket partial 
exemption certificate. 
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(3) Fonn ofPartial Exemption Certificate. Any document, such as a letter or purchase 
order, timely provided by the purchaser to the seller will be regarded as a partial 
exemption certificate with respect to the sale or purchase ofdiesel fuel if it contains 
all of the following essential elements: 

( 

( 

( 

(A) The signature ofthe purchaser, purchaser's employee, or authorized 
representative ofthe purchaser. 

(B) The name, address and telephone number ofthe purchaser. 

(C) The number ofthe seller's pennit held by the purchaser. Ifthe purchaser is not 
required to hold a pennit because the purchaser sells only property ofa kind the 
retail sale ofwhich is not taxable, e.g., food products for human consumption, or 
because the purchaser makes no sales in this state, the purchaser must include on 
the certificate a sufficient explanation as to the reason the purchaser is not 
required to hold a California seller's pennit in lieu ofa seller's pennit number. 

(0) A statement ofhow much or what percentage ofthe diesel fuel purchased will 
be used in a qualified fanning or food processing activity. 

(E) Date ofexecution ofdocument. 

(4) Retention and Availability ofPartial Exemption Certificates. A retailer must retain 
each partial exemption certificate received from a person who purchases diesel fuel 
for use in a qualified activity for a period ofnot less than four years from the date on 
which the retailer claims a partial exemption based on the partial exemption 
certificate. 

While the Board will not nonnally require the filing of the partial exemption 
certificate with a sales and use tax return, when necessary for the efficient 
administration ofthe Sales and Use Tax Law, the Board may, on 30 days' written 
notice, require a retailer to commence filing with its sales and use tax returns copies 
ofall partial exemption certificates. The Board may also require, within 45 days of 
the Board's request, retailers provide the Board access to any and all partial 
exemption certificates, or copies thereot: aCcepted for the purposes ofsupporting the 
partial exemption. 

(5) Good Faith. A seller will be presumed to have taken a partial exemption 
certificate in good faith in the absence ofevidence to the contrary. A seller, without 
knowledge to the contrary, may accept a partial exemption certificate in good faith 
where the purchaser states that a certain percentage ofthe diesel fuel purchased will 
be used in fanning activities or food processing. However, a partial exemption 
certificate cannot be accepted in good faith where the seller has knowledge that the 
diesel fuel is not subject to a partial exemption, or will not be otherwise used in a 
partially exempt manner. 
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(d) Partial Exemption Certificate for Use Tax. The partial exemption certificate must be 
completed by a person who purchases diesel fuel for use in a qualified activity to claim a 
partial exemption from use tax from an out-of-state retailer not obligated to collect the 
use tax. A partial exemption from the use tax shall not be allowed unless the purchaser or 
retailer claims the partial exemption on its individual use tax return, sales and use tax 
return, or consumer use tax return for the reporting period during which the transaction 
subject to the partial exemption occurred. Where the purchaser or retailer fails to claim 
the partial exemption as set forth above, the purchaser or retailer may file a claim for 
refund as set forth in subdivision (e). 

The purchaser who files an individual use tax return must attach a completed partial 
exemption certificate to the return. The purchaser who is registered with the Board as a 
retailer or consumer and files a sales and use tax return or consumer use tax return must, 
within 45 days ofthe Board's request, provide the Board access to any and all documents 
that support the claimed partial exemption. 

The partial exemption certificate form set forth in Appendix A may be used to claim the 
partial exemption. 

(e) Refund of Partial Exemption. 

(1) For the period commencing on September 1, 2001, and ending on April 30, 2002, 
a person who purchases diesel fuel for use in a qualified activity may claim the partial 
exemption on qualified purchases from an in-state,retailer or an out-of-state retailer 
obligated to collect the use tax by furnishing the retailer with a partial exemption 
certificate on or before July 31, 2002. The retailer must refund the tax or tax 
reimbursement directly to a purchaser ofdiesel fuel for use in a qualified activity or, 
at the purchaser's sole option, the purchaser may be credited with such amount. 

(2) A retailer who paid sales tax on a qualified sale or a person who paid use tax on a 
qualified purchase and who failed to claim the partial exemption as provided by this 
regulation may file a claim for refund equal to the amount of the partial exemption 
that he or she could have claimed pursuant to this regulation. The procedure for filing 
a claim shall be the same as for other claims for refund filed pursuant to Revenue and 
Taxation Code section 6901. For transactions subject to use tax, a person who 
purchases diesel fuel for use in a qualified activity filing a claim for refund ofthe 
partial exemption has the burden ofestablishing that he or she was entitled to claim 
the partial exemption with respect to the amount ofrefund claimed under this part. 
For transactions subject to sales tax, a person filing a claim for refund ofthe partial 
exemption has the burden ofestablishing that the purchaser ofthe diesel fuel 
otherwise met all the requirements ofa person who purchases diesel fuel for use in a 
qualified activity at the time ofthe purchase subject to the refund claimed under this 
part. 
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(t) Improper Use ofPartial Exemption. Notwithstanding subdivision (a), tax applies to 

any sale of, and the storage, use, or other consumption in this state of diesel fuel that is (


( 

used in a manner not qualifying for the partial exemption under this regulation. 


(g) Purchaser's Liability for the Payment ofSales Tax. 


(1) If a purchaser timely submits a copy ofa partial exemption certificate to the 

retailer or partial exemption certificate for use tax to the Board, and then uses the . 

diesel fuel in a manner not qualifying for the partial exemption, the purchaser shall be 

liable for payment ofthe sales tax, with applicable interest, to the same extent as if 

the purchaser were a retailer making a retail sale ofthe diesel fuel at the time the 

diesel fuel was so removed, converted, or used. 


(2) A purchaser providing a partial exemption certificate accepted in good faith by the 

retailer or a partial exemption certificate for use tax to the Board for diesel fuel that 

does not qualify for the partial exemption is liable for payment ofthe sales tax, with 

applicable interest, to the same extent as if the purchaser were a retailer making a 

retail sale ofthe diesel fuel at the time the diesel fuel was purchased. 


(h) Records. Adequate and complete records must be maintained by the person who 
purchases diesel fuel for use in a qualified activity as evidence that the diesel fuel 
purchased was used in a qualified activity. 

(i) Operative Date. This regulation is operative as of September 1,2001. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 
6357.1, Revenue and Taxation Code. 

(. 
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Attachment B 

Revised Text of Proposed Amendments to 

California Code of Regulations, Title 18, Section 1598 

Section 1598. Motor Vehicle and Aircraft Fuels. 

(a) In General. Sales tax or use tax applies to the sale or use of fuel for propelling motor 
vehicles or aircraft or for other purposes, except as stated below. 

(b) Exceptions. 

(l) Neither the sales tax nor the use tax applies to the sale or use ofmotor vehicle fuel 
used in propelling aircraft, the distribution ofwhich in this state is subject to the tax 
imposed by Part 2 (commencing with Section 7301) ofDivision 2 ofthe Revenue and 
Taxation Code. This type of fuel includes gasoline and similar fuels but does not 
include aircraft jet fuel. (See subdivision (h) for requirements for supporting aircraft 
fuel exemptions.) 

(2) Neither the sales tax nor the use tax applies to the sale or use ofaircraft fuel sold 
to an air common carrier for immediate consumption or shipment in its business as an 
air common carrier on a flight whose final destination is a foreign destination (see 
Regulation 1621, Sales to Common Carners). 

(c) Measure ofTax. 

(l) The measure of tax includes: 

(A) The tax imposed by the United States upon importers or producers of 
gasoline, diesel, and jet fuel, except as provided in (c)(2)(D) and (c)(2)(E), 

(B) The tax imposed upon distributors ofgasoline and similar fuels by the State of 
California pursuant to Part 2 ofDivision 2 ofthe Revenue and Taxation Code, 
and which has not been refunded, and 

(C) The tax imposed by the State ofCalifornia on aircraft jet fuel pursuant to 
Chapter 2.5 ofPart 2 ofDivision 2 ofthe Revenue and Taxation Code. 

(2) The measure of tax does not include: 

(A) The use fuel tax, including the annual flat rate fuel tax, imposed by the State 
ofCalifornia pursuant to Part 3 ofDivision 2 ofthe Revenue and Taxation Code 
on the following fuels: 

1. Compressed natural gas. 

2. Liquid natural gas. 

3. Liquefied petroleum gas. 



4. Ethanol or methanol containing not more than 15 percent gasoline or diesel 
fuel. 

5. All other fuels not taxed under Parts 2 or 31 ofDivision 2 of the Revenue 
and Taxation Code. 

(B) The diesel fuel tax, imposed by the State ofCalifornia pursuant to Part 31 of 
Division 2 of the Revenue and Taxation Code. 

(C) The federal retailer's excise taxes on: 

1. Gasoline used as a fuel in noncommercial aircraft. 

2. Jet fuel used as a fuel in noncommercial aircraft. 

3. Diesel fuel. 

4. Special motor fuels. 

(D) Prior to July 1, 1995, the federal excise tax imposed pursuant to Section 4091 
of the Internal Revenue Code with respect to diesel fuel and jet fuel for which the 
purchaser certifies that he or she is entitled to either a direct refund or credit 
against his or her income tax for the federal excise tax paid. (See subdivision (i) 
for requirements for supporting claimed exclusions.) 

(E) Beginning July 1, 1995, the federal excise tax imposed pursuant to Section 
4081 or 4091 ofthe Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser certifies that he or she is entitled to either a direct 
refund or credit against his or her income tax for the federal excise tax paid. (See 
subdivision (i) for requirements for supporting claimed exclusions.) 

(F) Beginning January 1, 2001, the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser provides a valid certificate pursuant to 
subdivision (j). 

(d) Partial Exemption for Motor Vehicle Fuel. Operative July 1, 2010, section 6357.7 of 
the Revenue and Taxation Code provides a partial exemption from sales and use tax for 
the sale of, and the storage, use, or other consumption in this state ofmotor vehicle fuel. 
"Motor vehicle fuel" means gasoline and aviation gasoline and does not include jet fuel, 
kerosene, liquefied petroleum gas, natural gas in liquid or gaseous form, alcohol, or 
racing fuel, as defined in the Motor Vehicle Fuel Tax Law. 

The partial exemption applies to the taxes imposed by section 6051, 6051.3, 6051.7, 
6201,6201.3, and 6201.7 of the Revenue and Taxation Code (cumulative statewide 6% 
sales and use tax rate), but does not apply to the taxes imposed or administered pursuant 

( 


( 
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to sections 6051.2,6051.5,6201.2, or 6201.5 ofthe Revenue and Taxation Code, the 
. Bradley-Burns Unifonn Local Sales and Use Tax Law, the Transactions and Use Tax 

Law, or section 35 ofarticle xm ofthe California Constitution. 

(el Additional Tax on Sale ofDiesel Fuel. 

(n Operative July I. 2011. an additional 1.7S I'ereeftt state sales and use tax is 
imposed on the sales and the storage. use, or othq consumption of "diesel fuel" as 
defined in section 60022 of the. Revenue and Taxation Code. As defuted in this 
section. diesel fuel does not include gasoline, kerosene. liquefied petroleum gas. 
natural gas in liquid or gaseous form. or alcohol. 

(2) The additional state sates and use tax is imposed at the folJowina rates: 

(Al 1,87 Percent for the period July 1. 2011. throUllh June 30. 2012: 

(B) 2.17 Percent for the period July 1. 2012. throwW June 30, 2013: 

(Cl 1.94 percent for the period Jilly 1. 2013. through June 30. 2014: and 

(D) 1.75 Percent on or after July 1. 2014. 

Oil Exemptions and Exemption Certificates. 

(Al An exemption from the additional 1.7S l'eree!l§13te sales and use tax is 
provided for diesel fuel purchased for use or used in a manner that is exempt from 
the taxes imposed pursuant to Part 31 (COmmencing with section 6QOOl) of 
Division 2 of the Revenue and Taxation Code and not subject to the back up tax 
imposed by section 60058 or the payment requirement SJ)eCified in section 60108 
of the Revenue and Taxation Code. 

(B) Exempt bus operators. An exemption from tbe additional 1.7S I'ereefttstate 
sates and use tax is proyjded for diesel fuel subject to the payment requirement 
SPecified in section 60502.2 ofthe Revenue and Taxation Code. 

(Cl Sellers of diesel fuel for which the purchaser claims exemption from the 
measure of tax under this subdivision shall secure from the purchaser and retain a 
certificate in substantially the fonn prescribed below. The certificate shall relieve 
the seller from liability for any tax due only if it is timely taken in good faith. A 
certificate will be COnsidered timely if it is taken at any time before the seller bills 
the purchaser for the property, or any time within the seller's normal billing and 
payment cycle. or any time at or prior to delivery of property to the purchaser. 
The certificate will be valid until revoked in writing by the purchaser. 
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Certificate for Exemption from the 1.15 PemMAdditional State Sales 
and Use Tax Imposed Under Sections 6051.8 and 6201.8 

This certificate may be issued by a purchaser whose fuel purchase is exempt from the 
diesel fuel taxes imposed under section 60050 and not subject to the backup tax 
imposed under section 60058 or the payment reguirement specified in section 60I08 
ofthe Revenue and Taxation Code. 

j 

.	This certificate may be issued by a purchaser whose fuel purchase is subject to the 
payment reguirement mecified in section 60502.2 ofthe Revenue and Taxation Code. 

This certificate entitles the seller to exclude the sale amount from the measure of sales 
subject to the additional state sales and use tax imposed on sales and purchMes of 
diesel fuel under sections 6051,8 and 6201.8 ofthe Revenue and Taxation Code. 

I HEREBY CERTIFY: That the purchase ofdiesel from 

o is exempt from diesel fuel taxes (e.g.. exempt train operators or exempt 
off-highway use). 

The purchase is not subject to the additional 1.75 meen:$tate sales and 
use tax impesed by R:er1eft1le 8Ilti Tmti6fl Cede seeti6ft8 6951.8 Me 
6291.8 because it is exempt from the diesel fuel taxes imposed under 
Revenue and Taxation Code section 60050 and not subject to the backup 
tax imposed by section 60058 or the payment regyirement specified in 
section 60108. fer tfte fell,"",!!1 re896fl: 

o is purchased by an exempt bus operator. 

The purchase is not subject to the additional 1.75 pereefttstate sales and 

use tax impased m' ReYefftle 8Ilti Tmti6ft Cage seetiaM 6951.8 8Ilti 

6291.8 because it is subject to the payment requirement s:pecified in 

Revenue and Taxation Code section 60502.2. 


In the event the diesel fuel is not used in a manner which entitles me to an 
exemption from the tHese! ffida4ditional state sales and use taxes. it is 
understood that I am reguired by the Sales and Use Tax Law to re.port and 
pay the additional 1.75 pereefttsales tax imposed by ReYenue and Taxation 
Code section 6051.8 on the sales price of the diesel fuel to me. with 
atmlicab1e interest. as if I were a retailer malciDa a retail sale of the diesel ( 
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fuel at the time the fuel is so used. This certificate is valid until revoked in 
writing by the purchaser. 

Purchaser: , 
(Company Name) 

Address: 

Phone Number: 

Signature: Date: _____ 
(Signature ofAuthorized Agent) 

Title: 
(Owner, Partner. Purchasing Agent. etc.) 

License/pennit # (ifanXl: 
(Exempt bus operator. train o.perator, fuel registration) 

(e!) Sales of Motor Vehicle Fuel on Sales Tax-Included Basis. Sales tax reimbursement 
will be deemed included in the total price per gallon ofgasoline dispensed through an 
apparatus on which there is a price per gallon display including all taxes as required by 
Business and Professions Code Section 13470. Sales tax reimbursement will be deemed 
included in the total price per gallon ofother motor vehicle fuel ifthe retailer posts on the 
premises a notice reading substantially as follows: 

''The price per gallon of all motor vehicle fuel includes reimbursement for applicable 
sales taxes computed to the nearest mill." 

Following are examples of prices computed on a tax-included basis: 

(A) Sales price per gallon ofgasoline net of all taxes. $2.435 
Federal excise tax* .................................................. .. .184 
State excise tax· ....................................................... .. .353 
Total $2.972 
·Sales tax reimbursement computed at 2 114%* 
of$2.972 ................................................................... . .067 
Total tax-included price per gallon ........................... .. $3.039 

(B) Sales price per gallon ofdiesel fuel 
net ofall taxes· ............... , ........................................ .. $2.355 
Federal excise tax*................................................... . .244 
Total $2.599 
·Sales tax reimbursement computed at 
9%* of $2.599 ......................................................... .. .234 
State excise tax·....................................................... .136 
Total tax-included price per gallon ........................... .. $2.9619 
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*The rates used are for purposes ofthis example only. The rates in effect at the time of 
the sale and at the place where the business is located must be used in computing the tax­
included selling price of fuel. 

(fg) Application ofSales or Use Tax to Fuel Furnished With Leased Vehicles or Aircraft. 
The lessor is the retailer of fuel furnished to a lessee ofa vehicle or an aircraftifthe sales 
price ofthe fuel is separately stated from the rental charge for the vehicle or aircraft. The 
lessor is also the retailer offuel furnished to a lessee under a lease which is a "sale" or 
''purchase'' (see Regulations 1660 and 1661) and under which the rental charge includes 
fuel for the operation ofthe vehicle or aircraft (such arrangements are sometimes called 
''wet rentals"). The lessor may purchase such fuel for resale. 

The lessor is the consumer of fuel furnished to a lessee ofa vehicle or an aircraft under a 
lease which is not a "sale" or ''purchase'' (see Regulations 1660 and 1661) and under 
which the rental charge includes fuel for the operation ofthe vehicle or aircraft. If a 
lessor ofmobile transportation equipment elects under Regulation 1661 to report and pay 
use tax measured by the "fair rental value" ofthe mobile transPortation equipment leased, 
the "fair rental value" does not include the sale price to the lessor of fuel which is 
furnished under the lease to the lessee. 

(~ Refunds ofExcise Tax 

(1) Federal Excise Taxes. 

The refund ofthe federal excise tax on gasoline, diesel, or jet fuel (either by direct 
refund or as a credit against income tax) is an adjustment to the sales price of the 
gasoline, diesel, or jet fuel. Accordingly, the retailer who paid the sales tax or the 
purchaser who paid use tax measured by the sales price ofthe gasoline, diesel, or jet 
fuel which included that federal excise tax may file with the Board a claim for refund 
of tax measured by the amount ofthe federal excise tax so refunded or credited. The 
claim must be supported by proof ofthe exempt use of the gasoline, diesel, or jet fuel 
and of the refund or credit of the federal excise tax to the purchaser. 

(2) Sales or Use Tax Refunds. Ifthe sales or use tax refund is made to a person other 
than the consumer, the person receiving the refund must pay it to the consumer. 

(ftiJ Supporting Data for Aircraft Fuel Exemptions. Sellers ofmotor vehicle fuel which, at 
the time of sale, is exempt from sales and use tax under subdivision (b)(1), shall secure 
and retain documentary evidence to support their exempt sales. 

(1) The exemption with respect to motor vehicle fuel sold and delivered directly into 
the fuel supply tank ofaircraft may be supported either by a properly completed sales 
invoice or an aircraft fuel exemption certificate in the form prescribed in subdivision 
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__________________________________________ ___ 

(h)(2). Ifa sales invoice is used, it must show the purchaser's name and address, the 
aircraft identification number, the number of gallons sold, the price per gallon, the 
amount of sale, the date of sale, and the name and address ofthe seller. 

(2) The exemption with respect to retail sales ofmotor vehicle fuel delivered into the 
purchaser's storage facilities or receptacles other than the fuel tanks of aircraft, for use 
in propelling aircraft shall be supported by an aircraft fuel exemption certificate and 
an invoice. An exemption certificate in substantially the following form and signed 
by the purchaser shall be retained by the seller as evidence to support such exempt 
sales. The exemption certificate will be valid until revoked in writing by the 
purchaser. 

Exemption Certificate for Motor Vehicle Fuel for Propelling Aircraft 

This certificate may be issued by a purchaser for purchases ofmotor vehicle fuel (other 
than aircraft jet fuel) for use in propelling aircraft. 

I HEREBY CERTIFY: That I am the owner or operator ofthe aircraft identified below; 
that the motor vehicle fuel which I shall purchase 
from , will be used in propelling aircraft: 
and that the distribution of this fuel is subject to the tax imposed by the Motor Vehicle 
Fuel License Tax Law (Revenue and Taxation Code section 7301 et seq.) and not subject 
to refund. 

In the event that any ofthis motor vehicle fuel is used for purposes other than propelling 
aircraft, it is understood that I am required by the Sales and Use Tax Law to report and 
pay tax measured by the purchase price of such fuel. This certificate is valid until revoked 
in writing by the purchaser. 

~chaser: 

(Company Name) 

Address: _____________________________________ 

PhoneNumber: ________________________________ 

Signature: _____________________ Date: _________ 

(Signature ofAuthorized Agent) 

7 


I 



( 


( 


Title: _______________________ 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if any): ___________________ 

Identification Numbers ofAircraft Owned or Operated 

(ij) Certificate for Exclusion ofFederal Excise Taxes from Measure ofTax. Sellers of 
gasoline, diesel or jet fuel for which the purchaser claims exclusion from the measure of 
tax under subdivision (c)(2)(D) or (c)(2)(E) shall secure from the purchaser and retain a 
certificate in substantially the form prescribed in subdivision (i)(l). 

(l) The certificate prescribed below shall relieve the seller from liability for any tax 
due only ifit is timely taken in good faith. A certificate will be considered timely if it 
is taken at any time before the seller bills the purchaser for the property, or any time 
within the seller's normal billing and payment cycle, or any time at or prior to 
delivery ofproperty to the purchaser. The certificate will be valid until revoked in 
writing by the purchaser. 

Certificate for the Exclusion of Sales and Use Tax on Federal Excise Taxes 

This certificate may be issued by a purchaser whose entire fuel purchase is entitled to a 
direct refund or credit for the federal excise taxes for income tax purposes. This 
certificate entitles the seller to exclude the amount offederal excise taxes imposed on fuel 
purchases from the measure ofsales and use tax. 

I HEREBY CERTIFY: That I am entitled to either a direct refund or credit against my 
income tax for the federal excise tax paid pursuant to Internal Revenue Code Section 
4081 or 4091 for the gasolineldieseVjet fuel I shall purchase from 

In the event the fuel is not used in a manner which entitles me to a direct refund or credit 
against my income tax or if I do not receive such refund or credit, it is understood I am (" 
requ:it:ed by the Sales and Use Tax Law to report and pay tax measured by the amount of 
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federal excise tax paid to the extent the seller has not remitted sales or use tax measured 
by that amount. This certificate is valid until revoked in writing by the purchaser. 

Pmchaser: _________________________________________ 

(Company Name) 

Admess: __________________________________________ 

Phone Nwnber: ______________________________________ 

Signature: Date: 

(Signature ofAuthorized Agent) 

Title: __________________________________________-­

(Owner, Partner, Pmchasing Agent, etc.) 

Seller's Permit No. (if any): ______________ 

(2) Any person, including any officer or employee of a corporation who gives the 
certificate described in subdivision (i)(l) and who knows at the time ofpurchase that 
he or she is not entitled to either a direct refund or credit against his or her income tax 
is liable to the state for the amount ofsales or use tax that would be due had he or she 
not given the certificate. In addition to the tax, interest, and other pena1ties,the person 
is liable for a penalty of 10 percent ofthe tax or five hunmed dollars ($500), 
whichever is greater, for purchases made for personal gain or to evade payment of 
taxes. 

(jk) Alternate Certificate for Exclusion ofFederal Excise Taxes from Measure ofTax. On 
and after January 1,2001, a purchaser of gasoline, diesel, or jet fuel who is qualified 
under subdivision 0)(1) may issue a certificate in substantially the form set forth in 
subdivision 0)(3) to the seller of that fuel. A seller who takes and retains such certificate 
shall be relieved ofliability for tax due measured by the federal excise taxes imposed 
pursuant to Section 4081 or 4091 ofthe Internal Revenue Code on the fuel sold under the 
certificate, provided the certificate is timely taken in good faith. A certificate will be 
considered timely if it is taken at any time before the seller bills the purchaser for the 
property, or any time within the seller's normal billing and payment cycle, or any time at 
or prior to delivery ofproperty to the purchaser. The certificate will be valid until 
revoked in writing by the purchaser. 

(l) A purchaser is qualified and mayissue a certificate under subdivision 0) if 
satisfying all the following requirements: 
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(A) The purchaser was entitled to either a direct refund or credit against his or her 
income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of 
the Internal Revenue Code for more than 50 percent ofall the purchaser's 
purchases ofgasoline, diesel, and jet fuel during the prior calendar year on an 
aggregate basis. A purchaser who was entitled to a direct refund or credit against 
his or her income tax for the federal excise tax imposed pursuant to Section 4081 
or 4091 ofthe Internal Revenue Code for more than 50 percent ofthat purchaser's 
purchases ofone type of fuel, e.g., diesel, but not more than 50 percent ofall that 
purchaser's purchases ofgasoline, diesel, and jet fuel on an aggregate basis is not 
a qualified purchaser, and may not issue a certificate under this subdivision, for 
any of that purchaser's purchases of fuel. 

(B) The purchaser's business remains substantially the same as during the prior 
calendar year whereby the purchaser reasonably expects to be entitled to either a 
direct refund or credit against his or her income tax for the federal excise tax 
imposed pursuant to Section 4081 or 4091 ofthe Internal Revenue Code for more 
than 50 percent of the purchaser's purchases ofgasoline, diesel, and jet fuel on an 
aggregate basis. 

(C) The purchaser holds a valid California seller's permit. 

(2) With respect to any fuel purchased under the certificate which is used in a manner 
whereby the purchaser is not entitled to a direct refund or credit against his or her 
income tax of the federal excise tax imposed pursuant to Section 4081 or 4091 ofthe 
Internal Revenue Code, the purchaser is liable for use tax on the amount ofthat 
federal excise tax. The purchaser must report and pay such use tax with the 
purchaser's return for the period in which the fuel was used. A certificate may not be 
issued under this subdivision when the purchaser knows that all of the fuel that would 
be 'purchased under the certificate will be used in a manner whereby the purchaser is 
not entitled to a direct refund or credit against his or her income tax ofthe federal . 
excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code. 

(3) A certificate issued under this subdivision shall be in substantially the following 
form: 

Revenue and Taxation Code Section 6245.5 Certificate for the Exclusion of Sales 
and Use Tax on Federal Excise Taxes 

This certificate may be issued for purchases ofgasoline, diesel, or jet fuel by a purchaser 
who meets all the required conditions. This certificate entitles the seller to exclude the 
amount of federal excise taxes imposed on such fuel purchases from the measure ofsales 
and use tax. 

I HEREBY CERTIFY that I satisfy all ofthe following conditions: 

( 


( 
\ .. 

( 


10 




1. I was entitled to either a direct refund or credit against my income tax for the federal 
excise tax imposed pursuant to Section 4081 or 4091 ofthe Internal Revenue Code for 
more than 50 percent ofmy purchases of gasoline, diesel, and jet fuel on an aggregate 
basis during the prior calendar year. 

2. My business remains substantially the same as during the prior eftleftdercalendar year 
such that I reasonably expect to be entitled to either a direct refund or credit against my 
income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of the 
Internal Revenue Code for more than 50 percent ofmy purchases of gasoline, diesel, or 
jet fuel on an aggregate basis. 

3. I hold a valid California seller's permit, the number for which is set forth below. 

With respect to any fuel that is not used in a manner which entitles me to a direct refund 
or credit against my income tax of the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code, or if I do not receive such refund or credit, I 
will report and pay tax, measured by the amount of the federal excise tax that had been 
paid in connection with that fuel, with my return for the period on which the fuel is used. 
This certificate is valid until revoked in writing by the purchaser. 

Purchaser: ________________________ 

(Company Name) 

Address: ______________________ 

Phone Number: -------------------------­
Signature: __________________ Date: _____ 

(Signature ofAuthorized Agent) 

Title: _____________________________ 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Pennit No. (if any): _____________ 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6011,6012, 6051.8. 6201.8. 6245.5, 6357, 6357.3 6357.5, 6357.7,~ and 6423, 
Revenue and Taxation Code. 
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Sacramento, California 

May 25, 2011 

---000­ -

MS. OLSON: Our next item is F2, Proposed 

Amendments to gul ion 1533.2, esel Fuel used in 

Farming Act ties of Food Processi ; and Regulations 

1598, Motor icle and Aircraft Fuels. 

MR. HORTON: Members, Mr. Heller is here to 

make a presentation on this matter. 

Mr. ller, your convenience, please, 

commence with your presentation. 

MR. HELLER: Good morning, Chairman Horton and 

Members of the Board. As you sa , I'm Bradley Heller 

from the Board's Legal Department. And I'm here to 

request the Board's authorization to make changes to the 

text of the proposed amendments 1es and Use Tax 

Regulation 1533.2, diesel fuel us in farming 

activities or food processing; and Regulation 1598, 

motor icle and aircraft fuels. 

The changes make the proposed amendments to 

both regulations consistent th the provisions of 

Assembly Bill 105, which recently reena ed t fuel 

law pursuant to the provisions of Proposition 26 wi 

minor changes to the ra of the additional Sales and 

Use Tax on esel fuel. 

The changes also make the proposed amendments 

to Regulation 1598 consistent with changes to the ra 

of the esel fuel Excise Tax made by Assembly Bill 105. 

Electronically signed by Beverly D. Toms (101-106-311-4038) 4a3df5fd-7fOf-4976-a20e-151f74586315 
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And the changes also rna minor non-substantial, solely 

grammatical and sufficiently related changes to the 

proposed t of gul ion 1598, as well. 

If t Board authorizes the changes then staff 

will rna the text of the propos amendments with the 

changes clearly indicated available to the public for an 

additional 15-day comment period and then ing the -­

bring the changed proposed amendments to the Board for 

adoption at the y meeting. 

MR. HORTON: Thank you very much, Mr. ller. 

Members, is there a motion? 

MS. So moved. 

MR. HORTON: Moved by Ms. Steel, second by Ms. 

Yee. 

MS. YEE: Uh-huh. 

MR. HORTON: Without objection, such will be 

the order. 

---000--­
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Whether petitioner was negligent for the periods August 1, 2002, through 
August 31,2002, and June 4,2003, to July 31,2005. 

Whether relief of the failure-to-file penalty or the finality penalty are warranted. 
Action: Upon motion of Ms. Mandel, seconded by Mr. Runner and unanimously carried, 
Mr. Horton, Ms. Steel, Ms. Yee, Mr. Runner and Ms. Mandel voting yes, the Board ordered that 
the petitions and administrative protest be submitted for decision and directed staff to confer with 
the taxpayer. 

PUBLIC HEARINGS 

Timber Harvest Values 

Benjamin Tang, Principal Property Appraiser, Timber Tax Section, County 
Assessed Properties Division, Property and Special Taxes Department, made introductory 
remarks regarding the timber harvest values in accordance with Revenue and Taxation Code 
section 38204(a), which requires that the Board estimate the immediate harvest values of, and 
adopt schedules for each species or sub classification of timber harvested between July 1 and 
December 31,2011 on or before June 30, 2011 (Exhibit 5.4). 

Speakers were invited to address the Board, but there were none. 

The Members joined Mr. Runner in thanking staff and the industry for their hard 
work and for coming together to make this a fair process in these difficult times. 

Action: Upon motion of Ms. Steel, seconded by Ms. Yee and unanimously carried, 

Mr. Horton, Ms. Steel, Ms. Yee, Mr. Runner and Ms. Mandel voting yes, the Board approved the 

timber harvest values as recommended by staff. 


Exhibits to these minutes are incorporated by reference. 

Proposed Amendments to Regulation 1533.2, Diesel Fuel Used in Farming 
Activities of Food ProceSSing, and Regulation 1598, Motor Vehicle and Aircraft 
Fuels 

Bradley Heller, Tax Counsel, Tax and Fee Programs Division, Legal Department, 
made introductory remarks regarding the proposed amendments to Sales and Use Tax Regulation 
1533.2, Diesel Fuel Used in Farming Activities ofFood Processing and Regulation 1598, Motor 
Vehicle and Aircraft Fuels, which would incorporate provisions of the fuel tax swap (Stats. 2010, 
ch. 11) (Exhibit 5.5). 

Speakers were invited to address the Board, but there were none. 

Action: Upon motion of Ms. Steel, seconded by Ms. Yee and unanimously carried, 

Mr. Horton, Ms. Steel, Ms. Yee, Mr. Runner and Ms. Mandel voting yes, the Board referred the 

revised text of the proposed amendments to both regulations to the IS-day file for additional 

notice and public comment as recommended by staff. 
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Memorandum 

To: Honorable Jerome E. Horton, Chairman Date: May 5, 2011 
Honorable Michelle Steel, Vice Chair 
Honorable Betty T. Yee, First District 
Senator George Runner, Second District 
Honorable John Chiang, State Controller 

From: Randy Ferris ,£, -L-,~.dLc; 
Acting ChiefCo;;s~l- I 

Subject: Board Meeting, May 24-25, 2011 
Item F - Public Hearing, May 24, 2011 
Recommendation to Change the Proposed Amendments to Sales and Use Tax 
Regulations 1533.2 and 1598 Due to the Enactment of Assembly Bill 105. 

L Introduction. 

During the Business Taxes Committee meeting on February 23,2011, the Board authorized staff to 
publish proposed amendments to Sales and Use Tax Regulation (Regulation) 1533.2, Diesel Fuel 
Used in Farming Activities or Food Processing, and Regulation 1598, Motor Vehicle and Aircraft 
Fuels. At the public hearing scheduled for May 24,2011, Board staff will recommend that the 
Board authorize staffto: (1) change the proposed amendments to both regulations to incorporate 
changes to the rate ofthe additional sales and use tax on the sale and use ofdiesel fuel imposed 
under Revenue and Taxation Code (RTC) sections 6051.8 and 6201.8, as a result ofthe recent 
enactment ofAssembly Bill No. (AB) 105 (Stats. 2011, ch. 6); (2) change the proposed 
amendments to Regulation 1598 to incorporate changes to the rate ofdiesel fuel excise tax 
imposed by RTC section 60050, subdivision (b), made by AB 105; and (3) make other 
nonsubstantial, solely grammatical, and sufficiently related changes to Regulation 1598. Board 
staff will also ask the Board to refer the revised text of the proposed amendments to both 
regulations to the I5-day file for additional notice and public comment, as provided for by 
Government Code section 11346.8, subdivision (c). Staff's recommended changes to the text of 
the proposed amendments to Regulations 1533.2 and 1598 are illustrated in attachments A and B, 
respectively. The additional text staff recommends deleting from the regulations is shown in a 
strikethrough font and the additional text staff recommends adding to the regulations is shown in a 
double-underline font. 

II. Discussion. 

A. Changes to Regulation 1533.2. 

The proposed amendments to Regulation 1533.2 were, and still are, intended to revise the 
regulation to reflect that the partial exemption from sales and use tax for the sale and use ofdiesel 
fuel used in farming activities or food processing provided by RTC section 6357.1 applies to the 
additional state sales and use tax on the sale and use ofdiesel fuel imposed under R TC 
sections 6051.8 and 6201.8, effective July I, 2011. The original text of the proposed 

Item F2 
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amendments specifically incorporated the "1.75 percent" rate of the additional state sales and use 
tax on the sale and use of diesel fuel imposed under RTC sections 6051.8 and 6201.8, as enacted 
by ABx8 6 (Stats. 2010, ch. 11), into the cumulative sales and use tax rate subject to the partial 
exemption provided by RTC section 6357.1. 

On March 24,2011, the Legislature re-enacted RTC sections 6051.8 and 6201.8, as part ofAB 
105 in order to comply with the requirements of Proposition 26 passed by the voters on 
November 2, 2010. However, when the Legislature re-enacted the two statutes, the Legislature 
also amended the statutes so that the rate of the additional state sales and use tax on the sale and 
use of diesel fuel will change as follows: 

• 1.87 percent for the period July 1,2011, through June 30,2012; 

• 2.17 percent for the period July 1,2012, through June 30, 2013; 

• 1.94 percent for the period July 1,2013, through June 30, 2014; and 

• 1.75 percent on or after July 1, 2014. 

As a result, Board staffrecommends that the Board approve changes to the original text of the 
proposed amendments to Regulation 1533.2 so that the regulation reflects the actual, cumulative 
sales and use tax rate to which the partial exemption provided by RTC section 6357.1 will apply. 
The changes are necessary for the specific purpose ofensuring that the final text ofthe 
amendments to Regulation 1533.2 reflects the current text ofRTC sections 6051.8 and 6201.8. 

B. Changes to Regulation 1598. 

1. Changes to New Subdivision (e). 

The proposed amendments adding new subdivision (e) to Regulation 1598 were, and still are, 
intended to incorporate the exemption provided by RTC section 6357.3 from the additional state 
sales and use tax on the sale and use ofdiesel fuel imposed by RTC sections 6051.8 and 6201.8, 
which was enacted as part of ABx8 6. The proposed amendments adding new subdivision (e) to 
Regulation 1598 were also, and still are, intended to prescribe the form of the exemption 
certificate required to be used in connection with the RTC section 6357.3 exemption. The 
original text of the proposed amendments adding subdivision (e) to Regulation 1598 specifically 
incorporated the "1.75 percent" rate ofthe additional state sales and use tax on the sale and use 
of diesel fuel imposed under RTC sections 6051.8 and 6201.8, as enacted by ABx8 6. 

Board staff recommends that the Board approve changes to the original text of the proposed 
amendments adding new subdivision (e) to Regulation 1598 to incorporate all of the different 
rates of the additional state sales and use tax on the sale and use ofdiesel fuel imposed by RTC 
sections 6051.8 and 6201.8, as re-enacted by AB 105 and described above. Board staff further 
recommends that the Board approve changes to the original text of the proposed amendments 
adding new subdivision (e) to Regulation 1598 to clarify that the additional state use tax imposed 
by RTC section 6201.8 applies to "the storage, use, or other consumption" ofdiesel fuel, make 
minor grammatical changes to the exemption certificate used in connection with the RTC 
section 6357.3 exemption, and revise the text ofthe exemption certificate to better reflect the 
express language of RTC section 6357.3, subdivision (c), which provides that: 
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If a purchaser certifies in writing to the seller that the diesel fuel purchased 
without payment of the tax imposed pursuant to Section 6051.8 or 6201.8 will be 
used in a manner entitling the seller to regard the gross receipts or sales price 
from the sale as exempt from that tax, and uses the diesel fuel in a manner that 
subjects the diesel fuel to the tax imposed pursuant to Section 60050, the 
purchaser shall be liable for payment of the sales tax imposed pursuant to Section 
6051.8, with applicable interest, as if the purchaser were a retailer making a retail 
sale of the diesel fuel at the time the fuel is so used, and the sales price of the 
diesel fuel to the purchaser shall be deemed the gross receipts from that retail sale. 

The changes are necessary for the specific purposes of ensuring that the final text of the proposed 
amendments adding new subdivision (e) to Regulation 1598 is clear and reflects the current text 
ofRTC sections 6051.8,6201.8, and 6357.3. 

2. Changes to Renumbered Subdivision (fl. 

The proposed amendments to renumbered subdivision (f) of Regulation 1598 were, and still are, 
intended to incorporate the rate of diesel fuel excise tax imposed by RTC section 60050, 
subdivision (b) effective July I, 2011, into the second example in renumbered subdivision (f). 
The original text of the proposed amendments to renumbered subdivision (f) specifically 
incorporated the "13.6 cents" per gallon rate of tax specified by RTC section 60050, 
subdivision (b), as enacted by ABx8 6. However, the Legislature also re-enacted RTC 
section 60050 as part of AB 105, in order to comply with the requirements of Proposition 26, and 
the Legislature reduced the diesel fuel excise tax rate specified in RTC section 60050, 
subdivision (b) to "13 cents" per gallon in AB 105. Therefore, Board staff recommends that the 
Board approve two changes to the original text of the proposed amendments to the second 
example in renumbered subdivision (f) to incorporate the rate ofdiesel fuel excise tax specified 
by RTC section 60050, subdivision (b), as amended by AB 105. The changes are necessary for 
the specific purpose ofmaking sure the second example in renumbered subdivision (f) reflects 
the actual rate of diesel fuel excise tax effective July 1,2011. 

3. Solely Grammatical Change to Renumbered Subdivision (k). 

While Board staff was revising the original text of the proposed amendments to Regulation 1598 
to reflect the amendments to RTC sections 6051.8, 6201.8, and 60050 made by AB 105, Board 
staff also noticed a typographical error in the spelling of the word "calendar" in the current text 
of renumbered subdivision (k). Therefore, Board staff also recommends that the Board approve 
a change to renumbered subdivision (k) that would replace the misspelled word "calender" with 
the correctly spelled word "calendar" for the specific purpose ofcorrecting the typographical 
error. 

III. Conclusion. 

Board staff is recommending that the Board authorize staff to make the changes to the original 
text of the proposed amendments to Regulations 1533.2 and 1598 described above because 
Board staff believes that the changes are necessary to conform the regulations to the provisions 
ofRTC sections 6051.8, 6201.8,6357.3, and 60050, as re-enacted and amended by AB 105, to 
ensure that the regulatory language is clear, and to correct one typographical error. Ifthe Board 
authorizes staff to make the changes, Board staff will make the revised text of the proposed 



Honorable Board Members -4-	 May 5, 2011 

amendments to both regulations, with the new changes clearly indicated, available to the public 
for an additional 15·day comment period and then present the revised text ofthe proposed 
amendments to the Board for adoption. 

If you need more information or have any questions, please contact Tax Counsel IV 
Bradley Heller at (916) 323-3091. 

Approved: 

-
$.:vac~ V·£fCt,<'C

KriStine Cazadd 
Interim Executive Director 

Attachments: Attachment A 
Revised Text ofProposed Amendments to 
California Code ofRegulations, Title 18, Section 1533.2 

Attachment B 
Revised Text ofProposed Amendments to 
California Code ofRegulations, Title 18, Section 1598 

RMF:bh:yg 
l:/ChlefCounsel/Fina\s/Board Memo Regulations 1533.2 and 1598 - 05·05·2011.doc 
l:/BuslUse/FinalslRegulations 1533.2 and 1598.Memo.doc 

cc: 	 Ms. Kristine Cazadd MIC:73 
Ms. Christine Bisauta MIC:82 
Mr. Robert Tucker MIC:82 
Mr. Bradley Heller MIC:82 
Ms. Susanne Buehler MIC:92 
Mr. Bradley Miller MIC:50 



Attachment A 
Revised Text of Proposed Amendments to 

California Code of Regulations, Title 18, Section 1533.2 

Section 1533.2. Diesel Fuel Used in Farming Activities or Food Processing. 

(a) General. Commencing on and after September 1,2001, Section 6357.1 of the 
Revenue and Taxation Code partially exempts from sales and use tax the sale of, and the 
storage, use, or other consumption in this state, ofdiesel fuel used in farming activities or 
food processing. The terms "farming activities" and "food processing" are defmed below. 

For the period commencing on September 1, 2001, and ending on December 3 1, 2001, 
the partial exemption applies to the taxes imposed by Sections 6051 and 6201 of the 
Revenue and Taxation Code (4.75%), but does not apply to the taxes imposed pursuant to 
Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Burns 
Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
of article XIII of the California Constitution. 

For the period commencing on January 1, 2002, and ending on June 30, 2004, the partial 
exemption applies to the taxes imposed by Sections 6051,6051.3,6201, and 6201.3 of 
the Revenue and Taxation Code (5%), but does not apply to the taxes imposed pursuant 
to Sections 6051.2 and 6201.2 ofthe Revenue and Taxation Code, the Bradley-Bums 
Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
of article XIII of the California Constitution. 

For the period commencing on July 1, 2004, and ending on March 31, 2009, the partial 
exemption applies to the taxes imposed by Sections 6051, 6051.3, 6051.5, 6201, 6201.3, 
and 6201.5 of the Revenue and Taxation Code (5.25%), but does not apply to the taxes 
imposed or administered pursuant to Sections 6051.2 and 6201.2 of the Revenue and 
Taxation Code, the Bradley-Burns Uniform Local Sales and Use Tax Law, the 
Transactions and Use Tax Law, or Section 35 of article XIII of the California 
Constitution. 

For the period commencing on April 1, 2009, and ending on June 30. 201 hVfletl seett6ftS 
6951.7 an6 6291.7 6fate ReVeftlie flflEl TftXfttieft Cede eeftSe te he el'et'fttive, the partial 
exemption applies to the taxes imposed by sections 6051,6051.3,6051.5,6051.7,6201, 
6201.3,6201.5, and 6201.7 of the Revenue and Taxation Code (6.25%), but does not 
apply to the taxes imposed or administered pursuant to sections 6051.2 and 6201.2 of the 
Revenue and Taxation Code, the Bradley-Burns Uniform Local Sales and Use Tax Law, 
the Transactions and Use Tax Law, or section 35 ofarticle XIII of the California 
Constitution. 

For the period commencing on July 1. 2011. the partial exemption applies to the taxes 
imposed by sections 6051. 6051.3. 6051.5. 6051.8. 6201. 6201.3. 6201.5. and 6201.8 of 
the Revenue and Taxation Code (7.99%"1. but does not apply to the taxes imposed or 
administered pursuant to sections 6051.2 and 6201.2 of the Revenue and Taxation Code. 
the Bradley-Burns Uniform Local Sales and Use Tax Law. the Transactions and Use Tax 
Law. or section 35 ofarticle XIII of the California Constitution. Given the varying rates 



of the taxes imposed by sections 6051.8 and 6201.8. the partial exemption applies to the 
following cUIDulative sales and use tax mtes: 

0) 7.12 percent for the period July 1. 2011. through June 30.201 2: 

(2) 7.42 Percent for the period July 1. 2012. through June 30. 201 3: 

(3) 7.19 percent for the period July 1,2013. through June 30.2014: and 

(4) 7.00 percent on or after July 1, 2014. 

(b) Definitions. For pUlposes ofthis regulation: 

(1) "Farming activities" mean a trade or business involving the cultivation ofland or 
the raising or harvesting of any agricultural or horticultural commodity that may be 
legally sold to or offered for sale to others. These include the trade or business of 
operating a nursery or sod farm; the raising or harvesting of trees bearing fruit or nuts, 
or ofother crops (e.g., grains, vegetables, or cotton); the raising of ornamental trees 
(other than evergreen trees that are more than six years old at the time they are 
severed from their roots); and the raising, shearing, feeding, caring for. training, and 
management of animals. The raising ofanimals includes the delivery of feed to the 
animal feeding operation, whether by the owner or the supplier of the feed. Operating 
a garden plot, orchard, or farm for the pUtpose of growing plants or animals for a 
person's own use shall not be considered a fanning activity. Harvesting involves the 
gathering ofany agricultural or horticultural commodity and includes activities such 
as crop drying, cotton ginning, and fruit ripening. Harvesting an agricultural 
commodity also includes the washing ofthe agricultural commodity, the inspection 
and grading of the agricultural commodity or livestock, and the packaging of the 
agricultural commodity for shipment as well as those activities delineated in Codes 
0723 and 0724 of the Standard Industrial Classification Manual published by the 
United States Office of Management and Budget, 1987 edition (hereafter SIC 
Manual). For pUtpOses of this regulation, merely buying and reselling plants or 
animals grown or raised entirely by another is not raising an agricultural or 
horticultural commodity. A person is engaged in raising a plant or animal. rather than 
the mere selling of a plant or animal, ifthe plant or animal is held for further 
cultivation and development prior to sale. In determining whether a plant or animal is 
held for further cultivation and development prior to sale, consideration will be given 
to aU ofthe facts and circumstances, including: the value added by a person to the 
plant or animal through agricultural or horticultural processes; the length of time 
between the person's acquisition ofthe plant or animal and the time that the person 
makes the plant or animal available for sale; and in the case ofa plant, whether the 
plant is kept in the container in which purchased, replanted in the ground, or replanted 
in a series of larger containers as it is grown to a larger size. 
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Fanning activities also include the transportation and delivery of the agricultural or 
horticultural commodity, as described herein, from the trade or business that 
cultivated, raised or harvested the commodity to the marketplace, as described in 
subdivision (b)(5), and any empty haul related to the transportation of that 
agricultural or horticultural commodity. 

Farming activities do not include food processing or transportation and delivery of 
processed food products to the marketplace. 

Example A: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load oftomatoes. The tomatoes are hauled to a processing plant. The 
hauler returns to the field with empty trailers. The sale of diesel fuel to the 
commercial hauler for use in this activity is partially exempt from tax. 

Example B: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load of fresh bell peppers. The bell peppers are sold to a grocery store 
and are delivered to the grocery store's distribution center. At the distribution center, 
the hauler picks up a load ofpallets to deliver to another customer. The sale ofdiesel 
fuel to the commercial hauler for use from the yard the field and to the grocery store's 
distribution center is partially exempt from tax. The sale of diesel fuel to the 
commercial hauler for use in delivering the pallets is not partially exempt from tax. 

Example C: A nursery owner transports its horticultural products to a distribution 
center. After delivering the product, the nursery owner makes two stops. The first 
stop is to pick up fertilizer for use at the nursery. The second stop is personal business 
unrelated to the nursery operation. The sale ofdiesel fuel to the nursery owner for use 
in this example is partially exempt from tax up to and including the first stop. 

(2) "Plants" mean an agricultural or horticultural commodity produced in a fanning 
activity which includes, but is not limited to, trees bearing fruit or nuts, other crops, 
an ornamental tree, a vine, a bush, or sod. Sea plants are produced in a farming 
activity if they are tended and cultivated as opposed to merely harvested. 

(3) "Animals" mean a life form produced in a farming activity which includes, but is 
not limited to, any livestock, poultry or other bird, and fish or other sea life. Fish and 
other sea life are produced in a farming activity ifthey are raised on a fish farm. A 
fish farm is an area where fish or other sea life are grown or raised as opposed to 
merely caught or harvested. 

(4) "Food processing" means the activities described in Industry Groups 201,202, 
203,204, and 207, or Codes 2068 and 2084 ofthe SIC Manual. Food processing 
activities also includes transporting raw product, supplies and materials to the 
processing facility, transporting partially processed food products between various 
divisions of the same food processing entity for further processing operations, and 
any empty hauls related to the transportation ofthat product. Food processing does 
not include transportation and delivery ofprocessed food products to the marketplace. 
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A food processor is not required to be engaged 50 percent or more of the time in such 
activities as described herein. 

Example A: A for-hire carrier, contracted for by a cheese plant, transports 
unprocessed milk from a dairy fann to the cheese plant for processing and then 
returns to the carrier's truck yard. The diesel used in this example is eligible for the 
partial sales tax exemption. 

Example B: A flour mill transports flour sacks from a bag manufacturer to the mill's 
facility, and then transports those sacks to other flour mills owned by the same entity. 
The diesel used to transport the sacks in this example is eligible for the partial sales 
tax exemption, but the transportation offlour is not. 

Example C: Cannery A and Cannery B are different divisions ofthe same food 
processing entity. Cannery A processes unprocessed tomatoes into tomato paste and 
then transports the paste to Cannery B for further processing. Cannery B processes 
the paste into tomato soup which is then transported to a grocery distribution 
warehouse. From the distribution warehouse the processed product is transported by 
the buyer to individual grocery stores and other distribution warehouses. Only the 
movement ofpaste from Cannery A to Cannery B is eligible for the partial sales tax 
exemption. The subsequent movement ofproduct to the first distribution center and to 
retail stores and other warehouses is not eligible for the exemption. 

(5) "Marketplace" means the place where a commodity is sold for resale, at retail or 
for consumption at an animal feeding operation, notwithstanding any intervening 
activities to prepare the product for sale in the marketplace. Such preparation 
activities include, but are not limited to, cooling, sorting, inspection, grading, drying, 
packing, handling, washing, slaughtering and butchering (except as otherwise 
described in Codes 2011 and 2015 ofthe SIC Manual), candling, sterilizing, freezing, 
pasteurizing, homogenizing, and packaging. Producers of agricultural or horticultural 
products may prepare and market their products through a cooperative, joint venture, 
corporation or partnership in which they have a financial interest, or other such 
enterprises, and the diesel used in these enterprises to transport products to the 
marketplace is eligible for the sales tax exemption. 

(6) "Diesel fuel" means, for purposes of this regulation only, any fuel that is 
commonly or commercially known, sold or represented as diesel fuel No. 1-D or No. 
2-D, pursuant to the specifications in American Society for Testing and Materials 
Standard Specification for Diesel Fuel Oils ("ASTM") D 975-81, which is 
incorporated herein by reference. Diesel fuel, for purposes of this regulation only, 
also includes Environmental Protection Agency rated diesel fuel commonly known as 
"federal fuel" sold for use in locomotives, or which is used in generators, pumps, 
dehydrators and any other equipment used in the conduct offanning and food 
processing activities. "Diesel fuel" does not include gasoline, kerosene, liquefied 
petroleum gas, natural gas in liquid or gaseous fonn, alcohol, aviation fuel, except 
diesel fuel sold for use in aircraft designed for agricultural aerial applications that 
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meets the specifications of ASTM D 1655, jet fuel, bunker fuel, or other like 
substance used as a fuel. Qualifying diesel fuel shall be identified accordingly on the 
invoice of sale. 

(7) "Qualified activity" means farming activities as defined in subdivision (b)(l) or 
food processing, as defined in subdivision (b)(4). 

(c) Partial Exemption Certificates. 

(1) In General. A person who purchases diesel fuel for use in a qualified activity from 
an in-state retailer, or an out-of state retailer obligated to collect use tax, must provide 
the retailer with a partial exemption certificate in order for the retailer to claim the 
partial exemption. Ifthe retailer takes a partial exemption certificate timely and in 
good faith, as defined in subdivision (c)(5), from a person who purchases diesel fuel 
for use in a qualified activity, the partial exemption certificate relieves the retailer 
from the liability for the sales tax subject to partial exemption under this regulation or 
the duty of collecting the use tax subject to partial exemption under this regulation. A 
partial exemption certificate will be considered timely if it is taken any time before 
the retailer bills the purchaser for the diesel fuel, any time within the retailer's normal 
billing or payment cycle, any time at or prior to delivery ofthe diesel fuel to the 
purchaser, or no later than 15 days after the date ofpurchase. A partial exemption 
certificate which is not taken timely will not relieve the retailer of the liability for tax 
excluded by the partial exemption; however the retailer may present satisfactory 
evidence to the Board that the retailer sold the diesel fuel to a person that used it in a 
qualified activity. A partial exemption from the sales and use tax under this part shall 
not be allowed unless the retailer claims the partial exemption on its sales and use tax 
return for the reporting period during which the transaction subject to the partial 
exemption occurred. Where the retailer fails to claim the partial exemption as set 
forth above, the retailer may file a claim for refund as set forth in subdivision (e). 

The partial exemption certificate form set forth in Appendix A may be used to claim 
the partial exemption. 

(2) Blanket Partial Exemption Certificates. In lieu of requiring a partial exemption 
certificate for each transaction, a person who purchases diesel fuel for use in a 
qualified activity may issue a blanket partial exemption certificate. The partial 
exemption certificate form set forth in Appendix A may be used as a blanket partial 
exemption certificate. Appendix A may also be used as a specific partial exemption 
certi ficate if the purchaser provides the purchase order or sales invoice number and a 
precise description of the property being purchased. A person who purchases diesel 
fuel for use in a qualified activity must include in the partial exemption certificate 
how much or what percentage ofthe diesel fuel purchased will be used in a qualified 
activity. Ifpurchasing diesel fuel not qualifying for the partial exemption, the 
purchaser must clearly state in documents such as a written purchase order, sales 
agreement, or contract that the sale or purcbase is not subject to the blanket partial 
exemption certificate. 
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(3) Form ofPartial Exemption Certificate. Any document, such as a letter or purchase 
order, timely provided by the purchaser to the seller will be regarded as a partial 
exemption certificate with respect to the sale or purchase ofdiesel fuel if it contains 
all of the following essential elements: 

(A) The signature ofthe purchaser, purchaser's employee, or authorized 

representative of the purchaser. 


(B) The name, address and telephone number ofthe purchaser. 

(C) The number of the seller's permit held by the purchaser. If the purchaser is not 
required to hold a permit because the purchaser sells only property ofa kind the 
retail sale ofwhich is not taxable, e.g., food products for human consumption, or 
because the purchaser makes no sales in this state, the purchaser must include on 
the certificate a sufficient explanation as to the reason the purchaser is not 
required to hold a California seller's permit in lieu of a seller's permit number. 

(D) A statement ofhow much or what percentage of the diesel fuel purchased will 
be used in a qualified fanning or food processing activity. 

(E) Date of execution ofdocument. 

(4) Retention and Availability ofPartial Exemption Certificates. A retailer must retain 
each partial exemption certificate received from a person who purchases diesel fuel 
for use in a qualified activity for a period of not less than four years from the date on 
which the retailer claims a partial exemption based on the partial exemption 
certificate. 

While the Board will not normally require the filing ofthe partial exemption 
certificate with a sales and use tax return, when necessary for the efficient 
administration ofthe Sales and Use Tax Law, the Board may, on 30 days' written 
notice, require a retailer to commence filing with its sales and use tax returns copies 
of all partial exemption certificates. The Board may also require, within 45 days of 
the Board's request, retailers provide the Board access to any and all partial 
exemption certificates, or copies thereof, accepted for the purposes of supporting the 
partial exemption. 

(5) Good Faith. A seller will be presumed to have taken a partial exemption 
certificate in good faith in the absence ofevidence to the contrary. A seller, without 
knowledge to the contrary, may accept a partial exemption certificate in good faith 
where the purchaser states that a certain percentage ofthe diesel fuel purchased will 
be used in farming activities or food processing. However, a partial exemption 
certificate cannot be accepted in good faith where the seller has knowledge that the 
diesel fuel is not subject to a partial exemption, or will not be otherwise used in a 
partially exempt manner. 
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(d) Partial Exemption Certificate for Use Tax. The partial exemption certificate must be 
completed by a person who purchases diesel fuel for use in a qualified activity to claim a 
partial exemption from use tax from an out-of-state retailer not obligated to collect the 
use tax. A partial exemption from the use tax shall not be allowed unless the purchaser or 
retailer claims the partial exemption on its individual use tax return, sales and use tax 
return, or consumer use tax return for the reporting period during which the transaction 
subject to the partial exemption occurred. Where the purchaser or retailer fails to claim 
the partial exemption as set forth above, the purchaser or retailer may file a claim for 
refund as set forth in subdivision (e). 

The purchaser who files an individual use tax return must attach a completed partial 
exemption certificate to the return. The purchaser who is registered with the Board as a 
retailer or consumer and files a sales and use tax return or consumer use tax return must, 
within 4S days of the Board's request, provide the Board access to any and all documents 
that support the claimed partial exemption. 

The partial exemption certificate fonn set forth in Appendix A may be used to claim the 
partial exemption. 

(e) Refund ofPartial Exemption. 

(I) For the period commencing on September 1,2001, and ending on April 30, 2002, 
a person who purchases diesel fuel for use in a qualified activity may claim the partial 
exemption on qualified purchases from an in-state retailer or an out-of-state retailer 
obligated to collect the use tax by furnishing the retailer with a partial exemption 
certificate on or before July 31.2002. The retailer must refund the tax or tax 
reimbursement directly to a purchaser of diesel fuel for use in a qualified activity or, 
at the purchaser's sole option, the purchaser may be credited with such amount. 

(2) A retailer who paid sales tax on a qualified sale or a person who paid use tax on a 
qualified purchase and who failed to claim the partial exemption as provided by this 
regulation may file a claim for refund equal to the amount of the partial exemption 
that he or she could have claimed pursuant to this regulation. The procedure for filing 
a claim shall be the same as for other claims for refund filed pursuant to Revenue and 
Taxation Code section 6901. For transactions subject to use tax, a person who 
purchases diesel fuel for use in a qualified activity filing a claim for refund of the 
partial exemption has the burden of establishing that he or she was entitled to claim 
the partial exemption with respect to the amount of refund claimed under this part. 
For transactions subject to sales tax, a person filing a claim for refund of the partial 
exemption has the burden ofestablishing that the purchaser of the diesel fuel 
otherwise met all the requirements of a person who purchases diesel fuel for use in a 
qualified activity at the time ofthe purchase subject to the refund claimed under this 
part. 
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(f) Improper Use ofPartial Exemption. Notwithstanding subdivision (a), tax applies to 
any sale of, and the storage, use, or other consumption in this state ofdiesel fuel that is 
used in a manner not qualifying for the partial exemption under this regulation. 

(g) Purchaser's Liability for the Payment ofSales Tax. 

(1) If a purchaser timely submits a copy of a partial exemption certificate to the 
retailer or partial exemption certificate for use tax to the Board, and then uses the . 
diesel fuel in a manner not qualifying for the partial exemption, the purchaser shall be 
liable for payment ofthe sales tax, with applicable interest, to the same extent as if 
the purchaser were a retailer making a retail sale ofthe diesel fuel at the time the 
diesel fuel was so removed, converted, or used. 

(2) A purchaser providing a partial exemption certificate accepted in good faith by the 
retailer or a partial exemption certificate for use tax to the Board for diesel fuel that 
does not qualify for the partial exemption is liable for payment ofthe sales tax, with 
applicable interest, to the same extent as if the purchaser were a retailer making a 
retail sale of the diesel fuel at the time the diesel fuel was purchased. 

(h) Records. Adequate and complete records must be maintained by the person who 
purchases diesel fuel for use in a qualified activity as evidence that the diesel fuel 
purchased was used in a qualified activity. 

(i) Operative Date. This regulation is operative as of September 1, 2001. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 
6357.1, Revenue and Taxation Code. 
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Attachment B 
Revised Text of Proposed Amendments to 

California Code of Regulations, Title 18, Section 1598 

Section 1598. Motor Vehicle and Aircraft Fuels. 

(a) In General. Sales tax or use tax applies to the sale or use of fuel for propelling motor 
vehicles or aircraft or for other purposes, except as stated below. 

(b) Exceptions. 

(1) Neither the sales tax nor the use tax applies to the sale or use ofmotor vehicle fuel 
used in propelling aircraft, the distribution ofwhich in this state is subject to the tax 
imposed by Part 2 (commencing with Section 7301) of Division 2 of the Revenue and 
Taxation Code. This type offuel includes gasoline and similar fuels but does not 
include aircraft jet fuel. (See subdivision (h) for requirements for supporting aircraft 
fuel exemptions.) 

(2) Neither the sales tax nor the use tax applies to the sale or use ofaircraft fuel sold 
to an air common carrier for immediate consumption or shipment in its business as an 
air common carrier on a flight whose final destination is a foreign destination (see 
Regulation 1621, Sales to Common Carriers). 

(c) Measure ofTax. 

(1) The measure of tax includes: 

(A) The tax imposed by the United States upon importers or producers of 
gasoline, diesel, and jet fuel, except as provided in (c)(2)(D) and (c)(2)(E), 

(B) The tax imposed upon distributors ofgasoline and similar fuels by the State of 
California pursuant to Part 2 ofDivision 2 ofthe Revenue and Taxation Code, 
and which has not been refunded, and 

(C) The tax imposed by the State ofCalifornia on aircraft jet fuel pursuant to 
Chapter 2.5 of Part 2 of Division 2 ofthe Revenue and Taxation Code. 

(2) The measure oftax does not include: 

(A) The use fuel tax, including the annual flat rate fuel tax, imposed by the State 
ofCalifornia pursuant to Part 3 of Division 2 of the Revenue and Taxation Code 
on the following fuels: 

1. Compressed natural gas. 

2. Liquid natural gas. 

3. Liquefied petroleum gas. 



4. Ethanol or methanol containing not more than 15 percent gasoline or diesel 
fuel. 

5. All other fuels not taxed under Parts 2 or 31 of Division 2 of the Revenue 
and Taxation Code. 

(B) The diesel fuel tax, imposed by the State ofCalifornia pursuant to Part 31 of 
Division 2 of the Revenue and Taxation Code. 

(C) The federal retailer1s excise taxes on: 

1. Gasoline used as a fuel in noncommercial aircraft. 

2. Jet fuel used as a fuel in noncommercial aircraft. 

3. Diesel fuel. 

4. Special motor fuels. 

(D) Prior to July I, 1995, the federal excise tax imposed pursuant to Section 4091 
of the Internal Revenue Code with respect to diesel fuel and jet fuel for which the 
purchaser certifies that he or she is entitled to either a direct refund or credit 
against his or her income tax for the federal excise tax paid. (See subdivision (i) 
for requirements for supporting claimed exclusions.) 

(E) Beginning July 1, 1995, the federal excise tax imposed pursuant to Section 
4081 or 4091 ofthe Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser certifies that he or she is entitled to either a direct 
refund or credit against his or her income tax for the federal excise tax paid. (See 
subdivision (i) for requirements for supporting claimed exclusions.) 

(F) Beginning January 1, 2001, the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser provides a valid certificate pursuant to 
subdivision (j). 

(d) Partial Exemption for Motor Vehicle Fuel. Operative July 1,2010, section 6357.7 of 
the Revenue and Taxation Code provides a partial exemption from sales and use tax for 
the sale of, and the storage, use, or other consumption in this state ofmotor vehicle fuel. 
"Motor vehicle fuel" means gasoline and aviation gasoline and does not include jet fuel, 
kerosene, liquefied petroleum gas, natural gas in liquid or gaseous form, alcohol, or 
racing fuel, as defined in the Motor Vehicle Fuel Tax Law. 

The partial exemption applies to the taxes imposed by section 6051, 6051.3, 6051.7, 
6201,6201.3, and 6201.7 ofthe Revenue and Taxation Code (cumulative statewide 6% 
sales and use tax rate), but does not apply to the taxes imposed or administered pursuant 
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to sections 6051.2, 6051.5, 6201.2, or 6201.5 of the Revenue and Taxation Code, the 
Bradley-Burns Unifonn Local Sales and Use Tax Law, the Transactions and Use Tax 
Law, or section 35 ofarticle XIII of the California Constitution. 

(e) Additional Tax on Sale ofDiesel Fuel. 

(1) Operative July 1, 2011. an additional 1.75 l'efeeftt state sales and use tax is 
imposed on the sales and the storage. use. or other consum,ption Qf "diesel fuel" as 
defined in section 60022 of the Reyenue and TaxatiQn CQde. As defined in this 
section, diesel fuel does not include gasoline. kerosene, liquefied petroleum gas, 
natural gas in liquid Qr gaseous fQnI1, or alcohol. 

(2) The additiona1 state sa1es and use tax is imposed at the following rates: 

(Al 1.87 percent for the period July 1. 2011 t through June 30. 2012: 

(B) 2.17 percent for the period July 1. 2012. through June 30. 2013: 

(C) 1.94 percent for the period July 1. 2013. through June 30. 2014: and 

(0) 1.75 percent on or after July 1. 2014. 

U~) Exemptions and Exemption Certificates. 

(Al An exemption from the additional 1.7S l'ereemstate sales and use tax is 
provided for diesel fuel purchased for use or used in a manner that is exempt from 
the taxes imposed pursuant to Part 31 (commencing with section 60001) of 
Division 2 of the Revenue and Taxation Code and not subject to the back up tax 
imposed by section 60058 or the payment requirement specified in section 60108 
ofthe Reyenue and Taxation Code. 

(B) Exempt bus operators. An exemption from the additional 1.75 pereeftf:state 
sa1es and use tax is provided for diesel fuel subject to the payment requirement 
specified in section 60502.2 ofthe Revenue and TaxatiQn Code. 

(C) Sellers of diesel fuel for which the purchaser claims exemption from the 
measure of tax under this subdivision shall secure from the purchaser and retain a 
certificate in substantially the fonn prescribed below. The certificate shall relieve 
the seller frQm liability for any tax due only if it is timely taken in gQQd faith. A 
certificate will be considered timely if it is taken at any time before the seller bills 
the purchaser for the property. or any time within the seller's nonnal billing and 
payment cycle, or any time at or prior to delivery of property to the purchaser. 
The certificate will be valid until revoked in writing by the purchaser. 
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Certificate for Exemption from the 1.75 PeregttAdditionai State Sales 
and Use Tax Imposed Under Sections 6051.8 and 6201.8 

This certificate may be issued by a purchaser whose fuel purchase is exempt from the 
diesel fuel taxes imposed under section 60050 and not subject to the backup tax 
imposed under section 60058 or the payment requirement specified in section 60108 
of the Revenue and Taxation Code.. 
This certificate may be issued by a purchaser whose fuel purchase is subject to the 
payment requirement specified in section 60502.2 of the Revenue and Taxation Code. 

This certificate entitles the seller to exclude the sale amount from the measure of sales 
subject to the additional state sales and use tax imposed on sales and purchases of 
diesel fuel under sections 6051.8 and 620] .8 of the Revenue and Taxation Code. 

I HEREBY CERTIFY: That the purchase ofdiesel from 

o is exempt from diesel fuel taxes (e.g.. exempt train operators or exempt 
off-highway use). 

The purchase is not subject to the additional 1.75 eereentstate sales and 
use tax im68e6 hv Re-lefttle aM Thxati6ft Ceee seeti6ft8 6951.8 and 
6291.8 because it is exempt from the diesel fuel taxes imposed under 
Revenue and Taxation Code section 60050 and not subject to the backup 
tax imposed by section 60058 or the payment requirement specified in 
section 60108. rer the fallwh'iftg feftS6f1:: 

o is purchased by an exempt bus operator. 

The purchase is not subject to the additional 1.75 J?ereefl:tstate sales and 
use tax im6Se6 by Re\"efI:\ie and T8:Xati6ft C6de Seeft6M 6951.8 aM 
6291.8 because it is subject to the payment recJuirement specified in 
Revenue and Taxation Code section 60502.2. 

In the event the diesel fuel is not used in a manner which entitles me to an 
exemption from the diesel ftteladdjtional state sales and use taxes, it is 
understood that I am required by the Sales and Use Tax Law to rtmOrt and 
pay the additional 1.75 pereentsales tax jmposed by Reyenue and Taxation 
Code section 6051.8 on the sales price of the diesel fuel to me. with 
mmlicable interest as if! were a retailer making a retail sale pfthe diesel 
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fuel at the time the fuel is so used. This certificate is valid until revoked in 
writing by the purchaser. 

Purchaser: 
(Company Name) 

Address: 

Phone Number: 

Signature: Date: _____ 
(Signature ofAuthorized Agent) 

Title: 
(Owner. Partner. Purchasing Agent. etc.) 

License/permit # (ifany): 
{Exempt bus operator. train operator. fuel registration} 

(ef) Sales ofMotor Vehicle Fuel on Sales Tax-Included Basis. Sales tax reimbursement 
will be deemed included in the total price per gallon of gasoline dispensed through an 
apparatus on which there is a price per gallon display including all taxes as required by 
Business and Professions Code Section 13470. Sales tax reimbursement will be deemed 
included in the total price per gallon ofother motor vehicle fuel ifthe retailer posts on the 
premises a notice reading substantially as follows: 

"The price per gallon of all motor vehicle fuel includes reimbursement for applicable 
sales taxes computed to the nearest mill." 

Following are examples ofprices computed on a tax-included basis: 

(A) Sales price per gallon ofgasoline net of all taxes. $2.435 
Federal excise tax"'.................................................... .184 
State excise tax"'............ : ......................................... . .353 
Total $2.972 
*Sales tax reimbursement computed at 2 114%* 
of$2.972................................................................... . .067 
Total tax-included price per gallon............................ . $3.039 

(B) Sales price per gallon ofdiesel fuel 
net of all taxes* ....................................................... .. $2.355 
Federal excise tax"'................................................... . .244 
Total $2.599 
"'Sales tax reimbursement computed at 
9%* of$2.599.......................................................... . .234 
State excise tax'" ...................................................... . .136 
Total tax-included price per gallon............................. $2.96.3:9 
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·The rates used are for purposes of this example only. The rates in effect at the time of 
the sale and at the place where the business is located must be used in computing the tax­
included selling price of fuel. 

(tg) Application ofSales or Use Tax to Fuel Furnished With Leased Vehicles or Aircraft. 
The lessor is the retailer of fuel furnished to a lessee ofa vehicle or an aircraft if the sales 
price ofthe fuel is separately stated from the rental charge for the vehicle or aircraft. The 
lessor is also the retailer offuel furnished to a lessee under a lease which is a "sale" or 
"purchase" (see Regulations 1660 and 1661) and under which the rental charge includes 
fuel for the operation ofthe vehicle or aircraft (such arrangements are sometimes called 
"wet rentals"). The lessor may purchase such fuel for resale. 

The lessor is the consumer of fuel furnished to a lessee ofa vehicle or an aircraft under a 
lease which is not a "sale" or "purchase" (see Regulations 1660 and 1661) and under 
which the rental charge includes fuel for the operation ofthe vehicle or aircraft. If a 
lessor ofmobile transportation equipment elects under Regulation 1661 to report and pay 
use tax measured by the "fair rental value" ofthe mobile transPortation equipment leased, 
the "fair rental value" does not include the sale price to the lessor of fuel which is 
furnished under the lease to the lessee. 

(gh) Refunds ofExcise Tax 

(1) Federal Excise Taxes. 

The refund of the federal excise tax on gasoline, diesel, or jet fuel (either by direct 
refund or as a credit against income tax) is an adjustment to the sales price of the 
gasoline, diesel, or jet fuel. Accordingly, the retailer who paid the sales tax or the 
purchaser who paid use tax measured by the sales price of the gasoline, diesel, or jet 
fuel which included that federal excise tax may file with the Board a claim for refund 
of tax measured by the amount ofthe federal excise tax so refunded or credited. The 
claim must be supported by proofof the exempt use ofthe gasoline, diesel, or jet fuel 
and ofthe refund or credit ofthe federal excise tax to the purchaser. 

(2) Sales or Use Tax Refunds. If the sales or use tax refund is made to a person other 
than the consumer, the person receiving the refund must pay it to the consumer. 

(lti) Supporting Data for Aircraft Fuel Exemptions. Sellers ofmotor vehicle fuel which, at 
the time ofsale, is exempt from sales and use tax under subdivision (b)(1), shall secure 
and retain documentary evidence to support their exempt sales. 

(1) The exemption with respect to motor vehicle fuel sold and delivered directly into 
the fuel supply tank ofaircraft may be supported either by a properly completed sales 
invoice or an aircraft fuel exemption certificate in the form prescribed in subdivision 
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(h)(2). If a sales invoice is used, it must show the purchaser's name and address, the 
aircraft identification number, the number ofgallons sold, the price per gallon, the 
amount of sale, the date of sale, and the name and address of the seller. 

(2) The exemption with respect to retail sales of motor vehicle fuel delivered into the 
purchaser'S storage facilities or receptacles other than the fuel tanks of aircraft, for use 
in propelling aircraft shall be supported by an aircraft fuel exemption certificate and 
an invoice. An exemption certificate in substantially the following form and signed 
by the purchaser shall be retained by the seller as evidence to support such exempt 
sales. The exemption certificate will be valid until revoked in writing by the 
purchaser. 

Exemption Certificate for Motor Vehicle Fuel for Propelling Aircraft 

This certificate may be issued by a purchaser for purchases ofmotor vehicle fuel (other 
than aircraft jet fuel) for use in propelling aircraft. 

I HEREBY CERTIFY: That I am the owner or operator of the aircraft identified below; 
that the motor vehicle fuel which I shall purchase 
from , will be used in propelling aircraft: 
and that the distribution of this fuel is subject to the tax imposed by the Motor Vehicle 
Fuel License Tax Law (Revenue and Taxation Code section 730 I et seq.) and not subject 
to refund. 

In the event that any of this motor vehicle fuel is used for purposes other than propelling 
aircraft, it is understood that I am required by the Sales and Use Tax Law to report and 
pay tax measured by the purchase price of such fuel. This certificate is valid until revoked 
in writing by the purchaser. 

Pmchaser: _____________________________________________ 

(Company Name) 

Address: _____________________________________________ 

Phone Number: _________________________________________ 

Signature: ___________________________ Date: _____ 

(Signature ofAuthorized Agent) 
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Title:_-______________________ 

(Owner, Partner, Purchasing Agent, etc.) 


Seller's Pennit No. (if any): ___________________ 


Identification Numbers ofAircraft Owned or Operated 


(tj) Certificate for Exclusion of Federal Excise Taxes from Measure ofTax. Sellers of 
gasoline, diesel or jet fuel for which the purchaser claims exclusion from the measure of 
tax under subdivision (c)(2)(D) or (c)(2)(E) shall secure from the purchaser and retain a 
certificate in substantially the fonn prescribed in subdivision (i)(1). 

(1) The certificate prescribed below shall relieve the seller from liability for any tax 
due only ifit is timely taken in good faith. A certificate will be considered timely ifit 
is taken at any time before the seller bills the purchaser for the property, or any time 
within the seller's nonnal billing and payment cycle, or any time at or prior to 
delivery ofproperty to the purchaser. The certificate will be valid until revoked in 
writing by the purchaser. 

Certificate for the Exclusion ofSales and Use Tax on Federal Excise Taxes 

This certificate may be issued by a purchaser whose entire fuel purchase is entitled to a 
direct refund or credit for the federal excise taxes for income tax purposes. This 
certificate entitles the seller to exclude the amount of federal excise taxes imposed on fuel 
purchases from the measure of sales and use tax. 

I HEREBY CERTIFY: That I am entitled to either a direct refund or credit against my 
income tax for the federal excise tax paid pursuant to Internal Revenue Code Section 
4081 or 4091 for the gasoline/diesel/jet fuel I shall purchase from 

In the event the fuel is not used in a manner which entitles me to a direct refund or credit 
against my income tax or if I do not receive such refund or credit, it is understood I am 
required by the Sales and Use Tax Law to report and pay tax measured by the amount of 
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federal excise tax paid to the extent the seller has not remitted sales or use tax measured 
by that amount. This certificate is valid until revoked in writing by the purchaser. 

Purchaser: __________________________________________ 

(Company Name) 

Address: __________________________________________ 

Phone Number: ______________________________________ 

Signature: ___________________________ Date: _________ 

(Signature of Authorized Agent) 

Title: ________________________________ 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if any): _________________________ 

(2) Any person, including any officer or employee of a corporation who gives the 
certificate described in subdivision (i)(l) and who knows at the time of purchase that 
he or she is not entitled to either a direct refund or credit against his or her income tax 
is liable to the state for the amount of sales or use tax that would be due had he or she 
not given the certificate. In addition to the tax, interest, and other penalties, the person 
is liable for a penalty of 10 percent of the tax or five hundred dollars ($500), 
whichever is greater, for purchases made for personal gain or to evade payment of 
taxes. 

(jk) Alternate Certificate for Exclusion of Federal Excise Taxes from Measure of Tax. On 
and after January 1, 2001, a purchaser of gasoline, diesel, or jet fuel who is qualified 
under subdivision 0)(1) may issue a certificate in substantially the form set forth in 
subdivision (j)(3) to the seller ofthat fuel. A seller who takes and retains such certificate 
shall be relieved of liability for tax due measured by the federal excise taxes imposed 
pursuant to Section 4081 or 4091 ofthe Internal Revenue Code on the fuel sold under the 
certificate, provided the certificate is timely taken in good faith. A certificate will be 
considered timely if it is taken at any time before the seller bills the purchaser for the 
property, or any time within the seller's normal billing and payment cycle, or any time at 
or prior to delivery of property to the purchaser. The certificate will be valid until 
revoked in writing by the purchaser. 

(l) A purchaser is qualified and may issue a certificate under subdivision (j) if 

satisfying all the following requirements: 
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(A) The purchaser was entitled to either a direct refund or credit against his or her 
income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of 
the Internal Revenue Code for more than 50 percent of all the purchaser's 
purchases of gasoline, diesel, and jet fuel during the prior calendar year on an 
aggregate basis. A purchaser who was entitled to a direct refund or credit against 
his or her income tax for the federal excise tax imposed pursuant to Section 4081 
or 4091 of the Intemal Revenue Code for more than 50 percent ofthat purchaser's 
purchases of one type of fuel, e.g., diesel, but not more than 50 percent ofall that 
purchaser's purchases ofgasoline, diesel, and jet fuel on an aggregate basis is not 
a qualified purchaser, and may not issue a certificate under this subdivision, for 
any ofthat purchaser's purchases of fuel. 

(B) The purchaser's business remains substantially the same as during the prior 
calendar year whereby the purchaser reasonably expects to be entitled to either a 
direct refund or credit against his or her income tax for the federal excise tax 
imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code for more 
than 50 percent of the purchaser's purchases of gasoline, diesel, and jet fuel on an 
aggregate basis. 

(C) The purchaser holds a valid California seller's permit. 

(2) With respect to any fuel purchased under the certificate which is used in a manner 
whereby the purchaser is not entitled to a direct refund or credit against his or her 
income tax of the federal excise tax imposed pursuant to Section 4081 or 4091 of the 
Internal Revenue Code, the purchaser is liable for use tax on the amount of that 
federal excise tax. The purchaser must report and pay such use tax with the 
purchaser's return for the period in which the fuel was used. A certificate may not be 
issued under this subdivision when the purchaser knows that all of the fuel that would 
be purchased under the certificate will be used in a manner whereby the purchaser is 
not entitled to a direct refund or credit against his or her income tax ofthe federal 
excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code. 

(3) A certificate issued under this subdivision shall be in substantially the following 
form: 

Revenue and Taxation Code Section 6245.5 Certificate for the Exclusion of Sales 
and Use Tax on Federal Excise Taxes 

This certificate may be issued for purchases of gasoline, diesel, or jet fuel by a purchaser 
who meets all the required conditions. This certificate entitles the seller to exclude the 
amount of federal excise taxes imposed on such fuel purchases from the measure of sales 
and use tax. 

I HEREBY CERTIFY that I satisfy all ofthe following conditions: 
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1. I was entitled to either a direct refund or credit against my income tax for the federal 
excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code for 
more than 50 percent ofmy purchases ofgasoline, diesel, and jet fuel on an aggregate 
basis during the prior calendar year. 

2. My business remains substantially the same as during the prior ealemlerca1endar year 
such that I reasonably expect to be entitled to either a direct refund or credit against my 
income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of the 
Internal Revenue Code for more than 50 percent ofmy purchases ofgasoline, diesel, or 
jet fuel on an aggregate basis. 

3. I hold a valid California seller's permit, the number for which is set forth below. 

With respect to any fuel that is not used in a manner which entitles me to a direct refund 
or credit against my income tax of the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code, or if I do not receive such refund or credit, I 
will report and pay tax, measured by the amount ofthe federal excise tax that had been 
paid in connection with that fuel, with my return for the period on which the fuel is used. 
This certificate is valid until revoked in writing by the purchaser. 

Purchaser: ~___________________ 

(Company Name) 

Address: _____________________ 

PhoneNumber: ____________________ 

Signature: _____________ Date: _____ 

(Signature of Authorized Agent) 

Title: ______________________ 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if any): _____________ 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6011,6012, 6051.8, 6201.8, 6245.5, 6357, 6357.3 6357.5, 6357.7,~ and 6423, 
Revenue and Taxation Code. 

11 




STATE OF CALIFORNIA 

STATE BOARD OF EQUALIZATION 8F.TfY TYEE 

450 N STREET, SACRAMENTO, CALIFORNIA 
PO BOX 942879. SACRAMENTO. CALIFORNIA 94279.80 SEN. GEORGE RUNNER (Ret ) 

S«:OII<! District, LaIli:llS,.,.916-445-2130. FAX 916·324·3984 
\\oww.boe.ea,gov MICHELLE STEEL 

Third Dj£lriCl, Rolling Hill. E£lat.. 

JEROME E, HORTON 
Foul1h District. Los Angeles 

IOHNCfIlANG 
State Controller 

March 25,2011 KJUS'fINE CAZADD 
Jilterlm b~eculive Director 

To Interested Parties: 

Notice of Proposed Regulatory Action 

by the 


State Board of Equalization 


California Code of Regulations, Title 18, 

Section 1533.2, Diesel Fuel Used in Farming Activities or Food Processing, 

and Section 1598, Motor Vehicle and Aircraft Fuels 

NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pursuant to the authority vested in it by Revenue and 
Taxation Code (RTC) section 7051, proposes to adopt amendments to California Code of 
Regulations, title 18, sections (Regulations) 1533.2, Diesel Fuel Used in Farming Activities or 
Food Processing, and 1598, Motor Vehicle and Aircraft Fuels. The amendments to Regulation 
1598 reflect the additional 1.75 percent Sales and Use Tax on diesel fuel imposed by RTC 
sections 6051.8 and 6201.8, effective July 1, 2011; incorporate the two exemptions from the 
additional 1.75 percent tax on diesel fuel provided by RTC section 6357.3; and prescribe the 
content of exemption certificate that must be used in conjunction with sales and purchases of 
diesel fuel that are exempt under RTC section 6357.3. The amendments to Regulation 1533.2 
clarify that the partial exemption for diesel fuel used in farming activities or food processing 
provided by RTC section 6357.1 applies to the additional 1.75 percent Sales and Use Tax 
imposed under RTC sections 6051.8 and 6201.8, effective July 1,2011, and that the partial 
exemption wiU no longer apply to the one percent Sales and Use Tax imposed under RTC 
sections 6051.7 and 6201.7 after'that tax ceases to be operative on July 1,2011. 

PUBLIC HEARING 

A public hearing on the adoption ofthe proposed regulatory action will be held in Room 121, 
450 N Street, Sacramento, at 10:00 a.m., or as soon thereafter as the matter may be heard, on 
May 24, 2011. At the hearing, any interested person may present or submit oral or written 
statements, arguments, or contentions regarding the adoption of the proposed amendments to 
Regulations 1533.2 and 1598. 

AUTHORITY 

RTC section 7051. 

http:94279.80
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REFERENCES 

Regulation 1533.2: RTC section 6357.1. 

Regulation 1598: RTC sections 6011, 6012, 6051.8, 6201.8, 6245.5, 6357, 6357.3, 6357.5, 
6357.7, and 6423. 

INFORMATIVE DIGESTIPOLICY STATEMENT OVERVIEW 

Current Law 

Assembly Bill No. (AB) X8 6 (Stats. 2010, ch. 11) added sections 6051.8 and 6201.8 to the RTC 
to impose an additional 1.75 percent Sales and Use Tax on diesel fuel and amended RTC section 
60050 to lower the Diesel Fuel Tax rate, beginning July 1,2011. The additional Sales and Use 
Tax is specific to the sale and use of diesel fuel and is in addition to the sales taxes imposed 
under RTC sections 6051, 6051.2, 6051.3, and 6051.5, and the use taxes imposed under RTC 
sections 6201, 620] .2,6201.3, and 6201.5. 

Senate Bill No. (SB) 70 (Stats. 2010, ch. 9) was a companion bill to AB X8 6. As relevant here, 
SB 70 added section 6357.3 to the RTC to provide an exemption from the additional 1.75 percent 
Sales and Use Tax on diesel fuel for: 

• 	 Diesel fuel that is purchased for use or used in a manner that is exempt under the Diesel 
Fuel Tax Law and not subject to the backup tax imposed by RTC section 60058 or the 
payment requirement imposed by RTC section 60108 of the Diesel Fuel Tax Law (RTC § 
60001 et seq.); and 

• 	 Diesel fuel that is subject to the payment requirement for qualifYing exempt bus operators 
specified in RTC section 60502.2. 

However, RTC section 6357.3, subdivision (b), provides that "[n]o exemption shall be allowed 
unless the purchaser furnishes the seller with an exemption certificate, completed in accordance 
with instructions or regulations as the Board may prescribe." 

Further, RTC sections 6051.7 and 6201.7, which imposed an additional one percent Sales and 
Use Tax on the sale and purchase of tangible personal property effective April 1, 2009, will 
cease to be operative on July 1,2011, based upon their own terms. 

Furthermore, RTC section 6357.1 provides a partial exemption for diesel fuel used in farming 
activities or food processing. The partial exemption applies to all of the taxes imposed under the 
Sales and Use Tax Law (RTC § 6001 et seq.), except the taxes imposed under RTC sections 
6051.2 and 6201.2, and taxes imposed under section 35 of article XIII ofthe California 
Constitution. And, the partial exemption provided by RTC section 6357.1 ",ill apply to the 
additional 1.75 percent Sales and Use Tax on diesel fuel imposed by RTC sections 6051.8 and 
6201.8, effective July 1,2011, and will no longer apply to the one percent Sales and Use Tax 
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imposed under RTC sections 6051.7 and 6201.7 after that tax ceases to be operative on July 1, 
2011. 

Proposed Amendments 

The proposed amendments to Regulation 1598 reflect the additional 1.75 percent Sales and Use 
Tax on diesel fuel imposed by RTC sections 6051.8 and 6201.8 and the expiration of the 
additional one percent Sales and Use Tax imposed by RTC sections 6051.7 and 6201.7, effective 
July 1,2011; incorporate the two exemptions from the additional 1.75 percent Sales and Use Tax 
on diesel fuel provided by RTC section 6357.3; and prescribe the content of exemption 
certificate that must be used in conjunction with sales and purchases ofdiesel fuel that are 
exempt under RTC section 6357.3. The amendments to Regulation 1533.2 clarify that the partial 
exemption for diesel fuel used in farming activities or food processing provided by RTC section 
6357.1 applies to the additional 1.75 percent Sales and Use Tax on diesel fuel imposed under 
RTC sections 6051.8 and 6201.8, effective July 1,2011, and that the partial exemption will no 
longer apply to the one percent Sales and Use Tax imposed under RTC sections 6051.7 and 
6201. 7 after that tax ceases to be operative on July 1,2011. 

The objective of the proposed amendments is to revise the text of Regulation 1533.2 to reflect 
that the partial exemption for diesel fuel used in farming activities or food processing provided 
by RTC section 6357.1 applies to the additional 1.75 percent Sales and Use Tax on diesel fuel 
imposed under RTC sections 6051.8 and 6201.8, effective July 1,2011, and that the partial 
exemption will no longer apply to the one percent Sales and Use Tax imposed under RTC 
sections 6051.7 and 6201.7 after that tax ceases to be operative on July 1, 2011. The objective of 
the proposed amendments is also to revise the text of Regulation 1598 to reflect the provisions of 
RTC sections 6051.8,6201.8, and 6357.3 that will be effective July 1, 2011 and to prescribe the 
content of the exemption certificate required by RTC section 6357.3. 

There are no comparable federal regulations or statutes to Regulations 1533.2 and 1598. 

Proposition 26 

On November 2, 2010, California voters passed Proposition 26. Proposition 26 requires that 
certain state and local fees be approved by a two-thirds vote of both houses of the Legislature. 
Proposition 26 also voids any conflicting law adopted between January 1, 2010, and November 
3,2010, twelve months after the date the proposition was approved, unless the conflicting law is 
reenacted in conformance with the proposition's two-thirds vote requirement. 

The provisions of AB X8 6, which were enacted in March of 2010, may be affected by 
Proposition 26; however, the Legislature has until November 2011 to reenact any nonconforming 
provisions of AB X8 6 in compliance with the provisions of Proposition 26. Therefore, the 
impact of Proposition 26 on AB X8 6 is uncertain and the Board is proposing to adopt the current 
amendments to reflect the provisions ofcurrent law. 
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NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulations 1533.2 
and 1598 will not impose a mandate on local agencies or school districts, including a mandate 
that is required to be reimbursed under part 7 (commencing with section 17500) of division 4 of 
title 2 of the Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND SCHOOL 
DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulations 1533.2 
and 1598 will result in no direct or indirect cost or savings to any state agency, any cost to local 
agencies or school districts that is required to be reimbursed under part 7 (commencing with 
section 17500) of division 4 of title 2 of the Government Code, other non-discretionary cost or 
savings imposed on local agencies, or cost or savings in federal funding to the State of 
California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

The adoption of the proposed amendments to Regulations 1533.2 and 1598 will merely revise 
the text of the regulations so that they conform to the relevant provisions of the R TC that will be 
effective on July 1,2011, and prescribe the content ofthe exemption certificate required by RTC 
section 6357.3. The proposed amendments will not impose any new taxes, provide any new 
exemptions, or require taxpayers to comply with any procedures that are not already required by 
the RTC. Therefore, the Board has made an initial determination that the adoption of the 
proposed amendments to Regulations 1533.2 and 1598 will not have a significant, statewide 
adverse economic impact directly affecting business, including the ability of California 
businesses to compete with businesses in other states. 

The adoption of the proposed amendments to Regulations 1533.2 and 1598 may affect small 
business. 

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES 

The Board is not aware of any cost impacts that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed action. 

RESULTS OF THE ASSESSMENT REQUIRED BY GOVERNMENT CODE SECTION 
11346.3, SUBDNISION (b) 

The Board has determined that the adoption of the proposed amendments to Regulations 1533.2 
and 1598 will neither create nor eliminate jobs in the State of California nor result in the 
elimination of existing businesses nor create or expand business in the State of California. 
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NO SIGNIFICANT EFFECT ON HOUSING COSTS 

Adoption of the proposed amendments to Regulations 1533.2 and 1598 will not have a 
significant effect on housing costs. 

DETERMINA TION REGARDING ALTERNATIVES 

The Board must determine that no reasonable alternative considered by it or that has been 
otherwise identified and brought to its attention would be more effective in carrying out the 
purpose for which this action is proposed, or be as effective as and less burdensome to affected 
private persons than the proposed action. 

CONTACT PERSONS 

Questions regarding the substance ofthe proposed amendments should be directed to Bradley M. 
Heller, Tax Counsel III (Specialist), by telephone at (916) 323-3091, bye-mail at 
Bra~,Hel1errmboe.ca.go\', or by mail at State Board of Equalization, Attn: Bradley M. Heller, 
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the public hearing, and inquiries concerning the proposed administrative action 
should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445­
2130, by fax at (916) 324-3984, bye-mail at Richard.Bennion@boe.ca.gov, or by mail at State 
Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 942879, 
Sacramento, CA 94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends when the public hearing begins at 10:00 a.m., or as soon 
thereafter as the matter may be heard, on May 24,201 L lithe Board receives written comments 
prior to the close of the written comment period, the statements, arguments, and/or contentions 
contained in those comments will be presented to and considered by the Board before the Board 
decides whether to adopt the proposed amendments to Regulations 1533.2 and 1598. The Board 
will only consider written comments received by that time. 

A V AILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF PROPOSED 
REGULATION 

The Board has prepared underscored and strikeout versions of the text of Regulations 1533.2 and 
1598 illustrating the express terms ofthe proposed amendments and an initial statement of 
reasons for the adoption of the proposed amendments. These documents and all the information 
on which the proposed amendments are based are available to the public upon request. The 
rulemaking file is available for public inspection at 450 N Street, Sacramento, California. The 

mailto:Richard.Bennion@boe.ca.gov
http:Bra~,Hel1errmboe.ca.go
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express terms of the proposed amendments and the Initial Statement of Reasons are also 
available on the Board's Website at wlvw.boe.ca.gov. 

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt the proposed amendments to Regulations 1533.2 and 1598 with changes 
that are nonsubstantial or solely grammatical in nature, or sufficiently related to the original 
proposed text that the public was adequately placed on notice that the changes could result from 
the originally proposed regulatory action. If a sufficiently related change is made, the Board will 
make the full text of the proposed amendments, with the change clearly indicated, available to 
the public for at least 15 days before adoption. The text of the resulting amendments will be 
mailed to those interested parties who commented on the original proposed amendments orally 
or in writing or who asked to be informed of such changes. The text of the resulting 
amendments will also be available to the public from Mr. Bennion. The Board will consider 
written comments on the resulting amendments that are received prior to adoption. 

AVAILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts the proposed amendments to Regulations 1533.2 and 1598 the Board will 
prepare a Final Statement of Reasons, which will be made available for inspection at 450 N 
Street, Sacramento, California, and available on the Board's Website at www.hoe.ca.gov. 

Sincerely, 

iJu;'u-9tJ~ 
Diane G. Olson, Chief 
Board Proceedings Division 

DGO:reb 

http:www.hoe.ca.gov
http:wlvw.boe.ca.gov


Initial Statement of Reasons 

Adoption of Proposed Amendments to 

California Code of Regulations, Title 18, Section 1533.2, 

Diesel Fuel Used in Farming Activities or Food Processing, 

and Section 1598, Motor Vehicle and Aircraft Fuels 

SPECIFIC PURPOSE AND NECESSITY 

Current Law 

Assembly Bill No. (AB) X8 6 (Stats. 2010, ch. II) added sections 6051.8 and 6201.8 to 
the RTC to impose an additional 1.75 percent Sales and Use Tax on diesel fuel and 
amended RTC section 60050 to lower the Diesel Fuel Tax rate, beginning July I, 2011. 
The additional Sales and Use Tax is specific to the sale and use of diesel fuel and is in 
addition to the sales taxes imposed under RTC sections 6051, 6051.2, 6051.3, and 
6051.5, and the use taxes imposed under RTC sections 6201,6201.2,6201.3, and 6201.5. 

Senate Bill No. (SB) 70 (Stats. 2010, ch. 9) was a companion bill to AB X8 6. As 
relevant here, SB 70 added section 6357.3 to the RTC to provide an exemption from the 
additional 1.75 percent Sales and Use Tax on diesel fuel for: 

• 	 Diesel fuel that is purchased for use or used in a manner that is exempt under the 
Diesel Fuel Tax Law and not subject to the backup tax imposed by R TC section 
60058 or the payment requirement imposed by RTC section 60108 of the Diesel 
Fuel Tax Law (RTC § 60001 et seq.); and 

• 	 Diesel fuel that is subject to the payment requirement for qualifying exempt bus 
operators specified in RTC section 60502.2. 

However, RTC section 6357.3, subdivision (b), provides that "[n]o exemption shall be 
allowed unless the purchaser furnishes the seller with an exemption certificate, completed 
in accordance with instructions or regulations as the Board may prescribe." 

Further, RTC sections 6051.7 and 6201.7, which imposed an additional one percent Sales 
and Use Tax on the sale and purchase of tangible personal property effective April 1, 
2009, will cease to be operative on July 1,2011, based upon their own tenns. 

Furthennore, RTC section 6357.1 provides a partial exemption for diesel fuel used in 
fanning activities or food processing. The partial exemption applies to all of the taxes 
imposed under the Sales and Use Tax Law (RTC § 6001 et seq.), except the taxes 
imposed under RTC sections 6051.2 and 6201.2, and taxes imposed under section 35 of 
article XIII of the California Constitution. And, the partial exemption provided by RTC 
section 6357.1 will apply to the additional 1.75 percent Sales and Use Tax on diesel fuel 
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imposed by RTC sections 6051.8 and 6201.8, effective July 1, 201 ], and will no longer 
apply to the one percent Sales and Use Tax imposed under RTC sections 6051.7 and 
6201. 7 after that tax ceases to be operative on July 1,20] 1. 

Proposed Amendments 

The proposed amendments to Regulation 1598 reflect the additional 1.75 percent Sales 
and Use Tax on diesel fuel imposed by RTC sections 6051.8 and 6201.8 and the 
expiration ofthe additional one percent Sales and Use Tax imposed by RTC sections 
6051.7 and 6201.7, effective July 1, 2011; incorporate the two exemptions from the 
additional 1.75 percent Sales and Use Tax on diesel fuel provided by RTC section 
6357.3; and prescribe the content of exemption certificate that must be used in 
conjunction with sales and purchases ofdiesel fuel that are exempt under RTC section 
6357.3. The amendments to Regu]ation 1533.2 clarify that the partial exemption for 
diesel fuel used in farming activities or food processing provided by RTC section 6357.1 
applies to the additional 1.75 percent Sales and Use Tax on diesel fuel imposed under 
RTC sections 6051.8 and 6201.8, effective July I, 2011, and that the partial exemption 
will no longer apply to the one percent Sales and Use Tax imposed under RTC sections 
6051.7 and 6201.7 after that tax ceases to be operative on July]. 2011. 

During its February 23, 2011, meeting, the Board determined that it was reasonably 
necessary to amend Regulation 1533.2 for the specific purposes of ensuring that the 
regulation reflects that the partial exemption for diesel fuel used in farming activities or 
food processing provided by RTC section 6357.] applies to the additional 1.75 percent 
Sales and Use Tax on diesel fuel imposed under RTC sections 6051.8 and 620] .8, 
effective July I, 2011, and that the partial exemption will no longer apply to the one 
percent Sales and Use Tax imposed under RTC sections 6051.7 and 6201.7 after that tax 
ceases to be operative on July 1,2011. The Board also determined that it was reasonably 
necessary to amend Regulation 1598 for the specific purposes of ensuring that the 
regulation reflects the provisions ofRTC sections 6051.8, 6201.8, and 6357.3 that wiH be 
effective July 1, 2011, and prescribing the content of the exemption certificate required 
by RTC section 6357.3. 

There are no comparable federal regulations or statutes to Regulations 1533.2 and 1598. 

Proposition 26 

On November 2, 2010, California voters passed Proposition 26. Proposition 26 requires 
that certain state and local fees be approved by a two-thirds vote of both houses of the 
Legislature. Proposition 26 also voids any conflicting law adopted between January 1, 
2010, and November 3, 20 I 0, twelve months after the date the proposition was approved, 
unless the conflicting law is reenacted in conformance with the proposition's two-thirds 
vote requirement. 

The provisions of AB X8 6, which were enacted in March of 2010, may be affected by 
Proposition 26; however, the Legislature has until November 2011 to reenact any 

2 




Text of Proposed Amendments to 

California Code of Regulations, Title 18, Section 1533.2 

Section 1533.2. Diesel Fuel Used in Farming Activities or Food Processing. 

(a) General. Commencing on and after September 1,2001, Section 6357.1 of the 
Revenue and Taxation Code partially exempts from sales and use tax the sale of, and the 
storage, use, or other consumption in this state, of diesel fuel used in farming activities or 
food processing. The terms "farming activities" and "food processing" are defined below. 

For the period commencing on September 1, 200 I, and ending on December 31, 2001, 
the partial exemption applies to the taxes imposed by Sections 6051 and 6201 of the 
Revenue and Taxation Code (4.75%), but does not apply to the taxes imposed pursuant to 
Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Burns 
Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
of article XIIl of the California Constitution. 

For the period commencing on January 1, 2002, and ending on June 30, 2004, the partial 
exemption applies to the taxes imposed by Sections 6051, 6051.3, 6201, and 6201.3 of 
the Revenue and Taxation Code (5%), but does not appJyto the taxes imposed pursuant 
to Sections 6051.2 and 6201.2 ofthe Revenue and Taxation Code, the Bradley-Burns 
Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
of article XIII of the California Constitution. 

For the period commencing on July 1, 2004, and ending on March 31,2009, the partial 
exemption applies to the taxes imposed by Sections 6051, 6051.3,6051.5,6201,6201.3, 
and 6201.5 of the Revenue and Taxation Code (5.25%), but does not apply to the taxes 
imposed or administered pursuant to Sections 6051.2 and 6201.2 of the Revenue and 
Taxation Code, the Bradley-Burns Uniform Local Sales and Use Tax Law, the 
Transactions and Use Tax Law, or Section 35 of article XIII ofthe California 
Constitution. 

For the period commencing on April I, 2009, and ending on June 30. 20 II vAl.eA sections 
6051.7 and tUO1.7 of the Rtwenue and Taxation COBS cease to be operative, the partial 
exemption applies to the taxes imposed by sections 6051, 6051.3, 6051.5, 6051. 7, 620 I, 
6201.3,6201.5, and 6201.7 of the Revenue and Taxation Code (6.25%), but does not 
apply to the taxes imposed or administered pursuant to sections 6051.2 and 6201.2 of the 
Revenue and Taxation Code, the Bradley-Burns Uniform Local Sales and Use Tax Law, 
the Transactions and Use Tax Law, or section 35 of article XIII of the California 
Constitution. 

For the period commencing on July 1,2011, the partial exemption applies to the taxes 
imposed by sections 6051, 6051.3, 6051.5, 6051.8,6201,6201.3,6201.5, and 6201.8 of 
the Revenue and Taxation Code (7.00%), but docs not apply to the taxes imposed or 
administered pursuant to sections 6051.2 and 6201.2 of the Revenue and Taxation Code, 
the Bradley-Burns Uniform Local Sales and Use Tax Law, the Transactions and Use Tax 
Law, or section 35 of article XIII of the California Constitution. 



(b) Definitions. For purposes of this regulation: 

(1) "Farming activities" mean a trade or business involving the cultivation of land or 
the raising or harvesting of any agricultural or horticultural commodity that may be 
legally sold to or offered for sale to others. These include the trade or business of 
operating a nursery or sod farm; the raising or harvesting oftrees bearing fruit or nuts, 
or of other crops (e.g., grains, vegetables, or cotton); the raising ofornamental trees 
(other than evergreen trees that are more than six years old at the time they are 
severed from their roots); and the raising, shearing, feeding, caring for, training, and 
management of animals. The raising ofanimals includes the delivery of feed to the 
animal feeding operation, whether by the owner or the supplier of the feed. Operating 
a garden plot, orchard, or farm for the purpose of growing plants or animals for a 
person's own use shall not be considered a farming activity. Harvesting involves the 
gathering of any agricultural or horticultural commodity and includes activities such 
as crop drying, cotton ginning, and fruit ripening. Harvesting an agricultural 
commodity also includes the washing of the agricultural commodity, the inspection 
and grading of the agricultural commodity or livestock, and the packaging ofthe 
agricultural commodity for shipment as well as those activities delineated in Codes 
0723 and 0724 of the Standard Industrial Classification Manual published by the 
United States Office of Management and Budget, 1987 edition (hereafter SIC 
Manual). For purposes of this regulation, merely buying and reselling plants or 
animals grown or raised entirely by another is not raising an agricultural or 
horticultural commodity. A person is engaged in raising a plant or animal, rather than 
the mere selling of a plant or animal, if the plant or animal is held for further 
cultivation and development prior to sale. In determining whether a plant or animal is 
held for further cultivation and development prior to sale, consideration will be given 
to all of the facts and circumstances, including: the value added by a person to the 
plant or animal through agricultural or horticultural processes; the length of time 
between the person's acquisition of the plant or animal and the time that the person 
makes the plant or animal available for sale; and in the case of a plant, whether the 
plant is kept in the container in which purchased, replanted in the ground, or replanted 
in a series of larger containers as it is grown to a larger size. 

Farming activities also include the transportation and delivery of the agricultural or 
horticultural commodity, as described herein, from the trade or business that 
cultivated, raised or harvested the commodity to the marketplace, as described in 
subdivision (b)( 5), and any empty haul related to the transportation of that 
agricultural or horticultural commodity. 

Farming activities do not include food processing or transportation and delivery of 
processed food products to the marketplace. 

Example A: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load of tomatoes. The tomatoes are hauled to a processing plant. The 
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hauler returns to the field with empty trailers. The sale of diesel fuel to the 
commercial hauler for use in this activity is partially exempt from tax. 

Example B: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load of fresh bell peppers. The bell peppers are sold to a grocery store 
and are delivered to the grocery store's distribution center. At the distribution center, 
the hauler picks up a load ofpallets to deliver to another customer. The sale ofdiesel 
fuel to the commercial hauler for use from the yard the field and to the grocery store's 
distribution center is partially exempt from tax. The sale ofdiesel fuel to the 
commercial hauler for use in delivering the pallets is not partially exempt from tax. 

Example C: A nursery owner transports its horticultural products to a distribution 
center. After delivering the product, the nursery owner makes two stops. The first 
stop is to pick up fertilizer for use at the nursery. The second stop is personal business 
unrelated to the nursery operation. The sale of diesel fuel to the nursery owner for use 
in this example is partially exempt from tax up to and including the first stop. 

(2) "Plants" mean an agricultural or horticultural commodity produced in a farming 
activity which includes, but is not limited to, trees bearing fruit or nuts, other crops, 
an ornamental tree, a vine, a bush, or sod. Sea plants are produced in a farming 
activity if they are tended and cultivated as opposed to merely harvested. 

(3) "Animals" mean a life form produced in a farming activity which includes, but is 
not limited to, any livestock, poultry or other bird, and fish or other sea life. Fish and 
other sea life are produced in a farming activity ifthey are raised on a fish farm. A 
fish farm is an area where fish or other sea life are grown or raised as opposed to 
merely caught or harvested. 

(4) "Food processing" means the activities described in Industry Groups 201, 202, 
203,204, and 207, or Codes 2068 and 2084 ofthe SIC Manual. Food processing 
activities also includes transporting raw product, supplies and materials to the 
processing facility, transporting partially processed food products between various 
divisions of the same food processing entity for further processing operations, and 
any empty hauls related to the transportation of that product. Food processing does 
not include transportation and delivery ofprocessed food products to the marketplace. 
A food processor is not required to be engaged 50 percent or more of the time in such 
activities as described herein. 

Example A: A for-hire carrier, contracted for by a cheese plant, transports 
unprocessed milk from a dairy farm to the cheese plant for processing and then 
returns to the carrier's truck yard. The diesel used in this example is eligible for the 
partial sales tax exemption. 

Example B: A flour mill transports flour sacks from a bag manufacturer to the mill's 
facility, and then transports those sacks to other flour mills owned by the same entity. 
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The diesel used to transport the sacks in this example is eligible for the partial sales 
tax exemption, but the transportation of flour is not. 

Example C: Cannery A and Cannery B are different divisions of the same food 
processing entity. Cannery A processes unprocessed tomatoes into tomato paste and 
then transports the paste to Cannery B for further processing. Cannery B processes 
the paste into tomato soup which is then transported to a grocery distribution 
warehouse. From the distribution warehouse the processed product is transported by 
the buyer to individual grocery stores and other distribution warehouses. Only the 
movement ofpaste from Cannery A to Cannery B is eligible for the partial sales tax 
exemption. The subsequent movement of product to the first distribution center and to 
retail stores and other warehouses is not eligible for the exemption. 

(5) "Marketplace" means the place where a commodity is sold for resale, at retail or 
for consumption at an animal feeding operation, notwithstanding any intervening 
activities to prepare the product for sale in the marketplace. Such preparation 
activities include, but are not limited to, cooling, sorting, inspection, grading, drying, 
packing, handling, washing, slaughtering and butchering (except as otherwise 
described in Codes 2011 and 2015 ofthe SIC Manual), candling, sterilizing, freezing, 
pasteurizing, homogenizing, and packaging. Producers of agricultural or horticultural 
products may prepare and market their products through a cooperative, joint venture, 
corporation or partnership in which they have a financial interest, or other such 
enterprises, and the diesel used in these enterprises to transport products to the 
marketplace is eligible for the sales tax exemption. 

(6) "Diesel fuel" means, for purposes of this regulation only, any fuel that is 
commonly or commercially known, sold or represented as diesel fuel No. I-D or No. 
2-D, pursuant to the specifications in American Society for Testing and Materials 
Standard Specification for Diesel Fuel Oils ( "ASTM") D 975-81, which is 
incorporated herein by reference. Diesel fuel, for purposes of this regulation only, 
also includes Environmental Protection Agency rated diesel fuel commonly known as 
"federal fuel" sold for use in locomotives, or which is used in generators, pumps, 
dehydrators and any other equipment used in the conduct of fanning and food 
processing activities. "Diesel fuel" does not include gasoline, kerosene, liquefied 
petroleum gas, natural gas in liquid or gaseous form, alcohol, aviation fuel, except 
diesel fuel sold for use in aircraft designed for agricultural aerial applications that 
meets the specifications of ASTM D 1655, jet fuel, bunker fuel, or other like 
substance used as a fuel. Qualifying diesel fuel shall be identified accordingly on the 
invoice of sale. 

(7) "Qualified activity" means farming activities as defined in subdivision (b)(1) or 
food processing, as defined in subdivision (b)(4). 

(c) Partial Exemption Certificates. 

4 



(1) In General. A person who purchases diesel fuel for use in a qualified activity from 
an in·state retailer, or an out·of state retailer obligated to collect use tax, must provide 
the retailer with a partial exemption certificate in order for the retailer to claim the 
partial exemption. If the retailer takes a partial exemption certificate timely and in 
good faith, as defined in subdivision (c)(5), from a person who purchases diesel fuel 
for use in a qualified activity, the partial exemption certificate relieves the retailer 
from the liability for the sales tax subject to partial exemption under this regulation or 
the duty of collecting the use tax subject to partial exemption under this regulation. A 
partial exemption certificate will be considered timely if it is taken any time before 
the retailer bills the purchaser for the diesel fuel, any time within the retailer's normal 
billing or payment cycle, any time at or prior to delivery of the diesel fuel to the 
purchaser, or no later than 15 days after the date ofpurchase. A partial exemption 
certificate which is not taken timely will not relieve the retailer of the liability for tax 
excluded by the partial exemption; however the retailer may present satisfactory 
evidence to the Board that the retailer sold the diesel fuel to a person that used it in a 
qualified activity. A partial exemption from the sales and use tax under this part shall 
not be allowed unless the retailer claims the partial exemption on its sales and use tax 
return for the reporting period during which the transaction subject to the partial 
exemption occurred. Where the retailer fails to claim the partial exemption as set 
forth above, the retailer may file a claim for refund as set forth in subdivision (e). 

The partial exemption certificate form set forth in Appendix A may be used to claim 
the partial exemption. 

(2) Blanket Partial Exemption Certificates. In lieu ofrequiring a partial exemption 
certificate for each transaction, a person who purchases diesel fuel for use in a 
qualified activity may issue a blanket partial exemption certificate. The partial 
exemption certificate form set forth in Appendix A may be used as a blanket partial 
exemption certificate. Appendix A may also be used as a specific partial exemption 
certificate if the purchaser provides the purchase order or sales invoice number and a 
precise description of the property being purchased. A person who purchases diesel 
fuel for use in a qualified activity must include in the partial exemption certificate 
how much or what percentage of the diesel fuel purchased will be used in a qualified 
activity. If purchasing diesel fuel not qualifYing for the partial exemption, the 
purchaser must clearly state in documents such as a written purchase order, sales 
agreement, or contract that the sale or purchase is not subject to the blanket partial 
exemption certificate. 

(3) Form of Partial Exemption Certificate. Any document, such as a letter or purchase 
order, timely provided by the purchaser to the seller will be regarded as a partial 
exemption certificate with respect to the sale or purchase ofdiesel fuel if it contains 
all of the following essential elements: 

(A) The signature of the purchaser, purchaser's employee, or authorized 

representative of the purchaser. 
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(B) The name, address and telephone number of the purchaser. 

(C) The number of the seller's permit held by the purchaser. If the purchaser is not 
required to hold a permit because the purchaser sells only property of a kind the 
retail sale ofwhich is not taxable, e.g., food products for human consumption, or 
because the purchaser makes no sales in this state, the purchaser must include on 
the certificate a sufficient explanation as to the reason the purchaser is not 
required to hold a California seller's permit in lieu of a seller's permit number. 

(D) A statement of how much or what percentage of the diesel fuel purchased will 
be used in a qualified fanning or food processing activity. 

(E) Date of execution of document. 

(4) Retention and Availability of Partial Exemption Certificates. A retailer must retain 
each partial exemption certificate received from a person who purchases diesel fuel 
for use in a qualified activity for a period ofnot less than four years from the date on 
which the retailer claims a partial exemption based on the partial exemption 
certi ficate. 

While the Board will not normally require the filing of the partial exemption 
certificate with a sales and use tax return, when necessary for the efficient 
administration of the Sales and Use Tax Law, the Board may, on 30 days' written 
notice, require a retailer to commence filing with its sales and use tax returns copies 
of all partial exemption certificates. The Board may also require, within 45 days of 
the Board's request, retailers provide the Board access to any and all partial 
exemption certificates, or copies thereof, accepted for the purposes ofsupporting the 
partial exemption. 

(5) Good Faith. A seller will be presumed to have taken a partial exemption 
certificate in good faith in the absence of evidence to the contrary. A seller, without 
knowledge to the contrary, may accept a partial exemption certificate in good faith 
where the purchaser states that a certain percentage ofthe diesel fuel purchased will 
be used in farming activities or food processing. However, a partial exemption 
certificate cannot be accepted in good faith where the seller has knowledge that the 
diesel fuel is not subject to a partial exemption, or will not be otherwise used in a 
partially exempt manner. 

(d) Partial Exemption Certificate for Use Tax. The partial exemption certificate must be 
completed by a person who purchases diesel fuel for use in a qualified activity to claim a 
partial exemption from use tax from an out-of·state retailer not obligated to collect the 
use tax. A partial exemption from the use tax shall not be allowed unless the purchaser or 
retailer claims the partial exemption on its individual use tax return, sales and use tax 
return, or consumer use tax return for the reporting period during which the transaction 
subject to the partial exemption occurred. Where the purchaser or retailer fails to claim 

6 




the partial exemption as set forth above, the purchaser or retailer may file a claim for 
refund as set forth in subdivision (e). 

The purchaser who files an individual use tax return must attach a completed partial 
exemption certificate to the return. The purchaser who is registered with the Board as a 
retailer or consumer and files a sales and use tax return or consumer use tax return must, 
within 45 days of the Board's request, provide the Board access to any and all documents 
that support the claimed partial exemption. 

The partial exemption certificate fonn set forth in Appendix A may be used to claim the 
partial exemption. 

(e) Refund of Partial Exemption. 

(1) For the period commencing on September 1,2001, and ending on Apri130, 2002, 
a person who purchases diesel fuel for use in a qualified activity may claim the partial 
exemption on qualified purchases from an in-state retailer or an out-of-state retailer 
obligated to collect the use tax by furnishing the retailer with a partial exemption 
certificate on or before July 31,2002. The retailer must refund the tax or tax 
reimbursement directly to a purchaser of diesel fuel for use in a qualified activity or, 
at the purchaser's sole option, the purchaser may be credited with such amount. 

(2) A retailer who paid sales tax on a qualified sale or a person who paid use tax on a 
qualified purchase and who failed to claim the partial exemption as provided by this 
regulation may file a claim for refund equal to the amount of the partial exemption 
that he or she could have claimed pursuant to this regulation. The procedure for filing 
a claim shall be the same as for other claims for refund filed pursuant to Revenue and 
Taxation Code section 6901. For transactions subject to use tax, a person who 
purchases diesel fuel for use in a qualified activity filing a claim for refund of the 
partial exemption has the burden of establishing that he or she was entitled to claim 
the partial exemption with respect to the amount of refund claimed under this part. 
For transactions subject to sales tax, a person filing a claim for refund of the partial 
exemption has the burden of establishing that the purchaser of the diesel fuel 
otherwise met all the requirements of a person who purchases diesel fuel for use in a 
qualified activity at the time of the purchase subject to the refund claimed under this 
part. 

(f) Improper Use of Partial Exemption. Notwithstanding subdivision (a), tax applies to 
any sale of, and the storage, use, or other consumption in this state ofdiesel fuel that is 
used in a manner not qualifying for the partial exemption under this regulation. 

(g) Purchaser's Liability for the Payment of Sales Tax. 

(I) If a purchaser timely submits a copy of a partial exemption certificate to the 
retailer or partial exemption certificate for use tax to the Board, and then uses the 
diesel fuel in a manner not qualifying for the partial exemption, the purchaser shall be 
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liable for payment of the sales tax, with applicable interest, to the same extent as if 
the purchaser were a retailer making a retail sale of the diesel fuel at the time the 
diesel fuel was so removed, converted, or used. 

(2) A purchaser providing a partial exemption certificate accepted in good faith by the 
retailer or a partial exemption certificate for use tax to the Board for diesel fuel that 
does not qualify for the partial exemption is liable for payment of the sales tax, with 
applicable interest, to the same extent as if the purchaser were a retailer making a 
retail sale of the diesel fuel at the time the diesel fuel was purchased. 

(h) Records. Adequate and complete records must be maintained by the person who 
purchases diesel fuel for use in a qualified activity as evidence that the diesel fuel 
purchased was used in a qualified activity. 

(i) Operative Date. This regulation is operative as of September 1,2001. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 
6357.1, Revenue and Taxation Code. 
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Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1598 


Section 1598. Motor Vehicle and Aircraft Fuels. 

(a) In General. Sales tax or use tax applies to the sale or use of fuel for propelling motor 
vehicles or aircraft or for other purposes, except as stated below. 

(b) Exceptions. 

(1) Neither the sales tax nor the use tax applies to the sale or use ofmotor vehicle fuel 
used in propelling aircraft, the distribution of which in this state is subject to the tax 
imposed by Part 2 (commencing with Section 7301) of Division 2 of the Revenue and 
Taxation Code. This type of fuel includes gasoline and similar fuels but does not 
include aircraft jet fuel. (See subdivision (h) for requirements for supporting aircraft 
fuel exemptions.) 

(2) Neither the sales tax nor the use tax applies to the sale or use of aircraft fuel sold 
to an air common carrier for immediate consumption or shipment in its business as an 
air common carrier on a flight whose final destination is a foreign destination (see 
Regulation 1621, Sales to Common Carriers). 

(c) Measure of Tax. 

(1) The measure of tax includes: 

(A) The tax imposed by the United States upon importers or producers of 
gasoline, diesel, and jet fuel, except as provided in (c)(2)(D) and (c)(2)(E), 

(B) The tax imposed upon distributors of gasoline and similar fuels by the State of 
California pursuant to Part 2 of Division 2 of the Revenue and Taxation Code, 
and which has not been refunded, and 

(C) The tax imposed by the State ofCalifornia on aircraft jet fuel pursuant to 
Chapter 2.5 of Part 2 of Division 2 of the Revenue and Taxation Code. 

(2) The measure of tax does not include: 

(A) The use fuel tax, including the annual flat rate fuel tax, imposed by the State 
of California pursuant to Part 3 of Division 2 of the Revenue and Taxation Code 
on the following fuels: 

1. Compressed natural gas. 

2. Liquid natural gas. 

3. Liquefied petroleum gas. 



4. Ethanol or methanol containing not more than 15 percent gasoline or diesel 
fuel. 

5. All other fuels not taxed under Parts 2 or 31 of Division 2 of the Revenue 
and Taxation Code. 

(8) The diesel fuel tax, imposed by the State of California pursuant to Part 31 of 
Division 2 of the Revenue and Taxation Code. 

(C) The federal retailer's excise taxes on: 

I. Gasoline used as a fuel in noncommercial aircraft. 

2. Jet fuel used as a fuel in noncommercial aircraft. 

3. Diesel fuel. 

4. Special motor fuels. 

(D) Prior to July 1, 1995, the federal excise tax imposed pursuant to Section 4091 
of the Internal Revenue Code with respect to diesel fuel and jet fuel for which the 
purchaser certifies that he or she is entitled to either a direct refund or credit 
against his or her income tax for the federal excise tax paid. (See subdivision (i) 
for requirements for supporting claimed exclusions.) 

(E) Beginning July I, 1995, the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser certifies that he or she is entitled to either a direct 
refund or credit against his or her income tax for the federal excise tax paid. (See 
subdivision (i) for requirements for supporting claimed exclusions.) 

(F) Beginning January 1,2001, the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser provides a valid certificate pursuant to 
subdivision 0). 

(d) Partial Exemption for Motor Vehicle Fuel. Operative July 1,2010, section 6357.7 of 
the Revenue and Taxation Code provides a partial exemption from sales and use tax for 
the sale of, and the storage, use, or other consumption in this state ofmotor vehicle fueL 
"Motor vehicle fuel" means gasoline and aviation gasoline and does not include jet fuel, 
kerosene, liquefied petroleum gas, natural gas in liquid or gaseous form, alcohol, or 
racing fuel, as defined in the Motor Vehicle Fuel Tax Law. 

The partial exemption applies to the taxes imposed by section 6051, 6051.3, 6051.7, 
620),6201.3, and 6201.7 of the Revenue and Taxation Code (cumulative statewide 6% 
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sales and use tax rate). but does not apply to the taxes imposed or administered pursuant 
to sections 6051.2, 6051.5, 6201.2, or 6201.5 of the Revenue and Taxation Code, the 
Bradley-Burns Uniform Local Sales and Use Tax Law, the Transactions and Use Tax 
Law, or section 35 of article XIII of the California Constitution. 

(e) Additional Tax on Sale of Diesel Fuel. 

(I) Operative July l, 2011, an additional 1.75 percent state sales and use tax is 
imposed on sales of "diesel fuel" as defined in section 60022 of the Revenue and 
Taxation Code. As defined in this section, diesel fuel does not include gasoline, 
kerosene. liquefied petroleum gas, natural gas in liquid or gaseous form, or alcohol. 

(2) Exemptions and Exemption Certificates. 

(A) An exemption from the additional 1.75 percent tax is provided for diesel fuel 
purchased for use or used in a manner that is exempt from the taxes imposed 
pursuant to Part 31 (commencing with section 60001) of Division 2 of the 
Revenue and Taxation Code and not subject to the back up tax imposed by section 
60058 or the payment requirement specified in section 60108 of the Revenue and 
Taxation Code. 

(B) Exempt bus operators. An exemption from the additional 1.75 percent tax is 
provided for diesel fuel subject to the payment requirement specified in section 
60502.2 ofthe Revenue and Taxation Code. 

(C) Sellers of diesel fuel for which the purchaser claims exemption from the 
measure of tax under this subdivision shall secure from the purchaser and retain a 
certificate in substantially the form prescribed below. The certificate shall relieve 
the seller from liability for any tax due only if it is timely taken in good faith. A 
certificate will be considered timely if it is taken at any time before the seller bills 
the purchaser for the property, or any time within the seller's normal billing and 
payment cycle, or any time at or prior to delivery of property to the purchaser. 
The certificate will be valid until revoked in writing by the purchaser. 

Certificate for Exemption from the 1.75 Percent Sales and Use Tax 

Imposed Under Sections 6051.8 and 6201.8 


This certificate may be issued by a purchaser whose fuel purchase is exempt from the 
diesel fuel taxes imposed under section 60050 and not subject to the backup tax 
imposed under section 60058 or the payment requirement specified in section 60108 
of the Revenue and Taxation Code. 

This certificate may be issued by a purchaser whose fuel purchase is subject to the 
payment requirement specified in section 60502.2 of the Revenue and Taxation Code. 

This certificate entitles the seller to exclude the sale amount from the measure of sales 
subject to the additional tax. 
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I HEREBY CERTIFY: That the purchase ofdiesel from 

o is exempt from diesel fuel taxes (e.g., exempt train operators or exempt 
off-highway use). 

The purchase is not subject to the additional 1.75 percent tax imposed by 
Revenue and Taxation Code sections 6051.8 and 6201.8 because it is 
exempt from the diesel fuel taxes imposed under Revenue and Taxation 
Code section 60050 and not subject to the backup tax imposed by section 
60058 or the payment requirement specified in section 60108 for the 
following reason: 

o is purchased by an exemQt bus operator. 

The purchase is not subject to the additional 1.75 percent tax imposed by 
Revenue and Taxation Code sections 6051.8 and 6201.8 because it is 
subject to the payment r~uirement specified in Revenue and Taxation 
Code section 60502.2. 

In the event the fuel is not used in a manner which entitles me to an 
exemption from the diesel fuel taxes, it is understood that I am required by 
the Sales and Use Tax Law to report and Qay the additional 1.75 percent 
tax. This certificate is valid until revoked in writing by the purchaser. 

(Company Name) 

Phone Number: 

Signature: Date: ______ 
(Signature ofAuthorized Agent) 

(Owner, Partner, Purchasing Agent, etc.) 

License/permit # (ifany): 
(Exempt bus operator, train operator. fuel registration) 
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(ef) Sales ofMotor Vehicle Fuel on Sales Tax-Included Basis. Sales tax reimbursement 
will be deemed included in the total price per gallon of gasoline dispensed through an 
apparatus on which there is a price per gallon display including all taxes as required by 
Business and Professions Code Section 13470. Sales tax reimbursement will be deemed 
included in the total price per gallon ofother motor vehicle fuel ifthe retailer posts on the 
premises a notice reading substantially as follows: 

"The price per gallon ofall motor vehicle fuel includes reimbursement for applicable 
sales taxes computed to the nearest mill." 

Following are examples ofprices computed on a tax-included basis: 

(A) Sales price per gallon of gasoline net ofall taxes. $2.435 
Federal excise tax*................................................... . .184 
State excise tax*....................................................... .353 
Total $2.972 
"'Sales tax reimbursement computed at 2 1/4%* 
of$2.972 ................................................................... . .067 
Total tax-included price per gallon ........................... .. $3.039 
(B) Sales price per gallon of diesel fuel 
net of all taxes* ....................................................... .. $2.355 
Federal excise tax*.................................................... .244 
Total $2.599 
*Sales tax reimbursement computed at 
9%* of$2.599 ......................................................... .. .234 
State excise tax* ...................................................... . .136 
Total tax-included price per gallon ............................ . $2.969 

"'The rates used are for purposes ofthis example only. The rates in effect at the time of 
the sale and at the place where the business is located must be used in computing the tax­
included selling price of fuel. 

(fg) Application of Sales or Use Tax to Fuel Furnished With Leased Vehicles or Aircraft. 
The lessor is the retailer of fuel furnished to a lessee of a vehicle or an aircraft if the sales 
price of the fuel is separately stated from the rental charge for the vehicle or aircraft. The 
lessor is also the retailer of fuel furnished to a lessee under a lease which is a "sale" or 
"purchase" (see Regulations 1660 and 1661) and under which the rental charge includes 
fuel for the operation of the vehicle or aircraft (such arrangements are sometimes caned 
"wet rentals"). The lessor may purchase such fuel for resale. 

The lessor is the consumer of fuel furnished to a lessee ofa vehicle or an aircraft under a 
lease which is not a "sale" or "purchase" (see Regulations 1660' and 1661) and under 
which the rental charge includes fuel for the operation of the vehicle or aircraft. If a 
lessor ofmobile transportation equipment elects under Regulation 1661 to report and pay 
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use tax measured by the "fair rental value" of the mobile transportation equipment leased, 
the "fair rental value" does not include the sale price to the lessor of fuel which is 
furnished under the lease to the lessee. 

(gh) Refunds of Excise Tax 

(I) Federal Excise Taxes. 

The refund of the federal excise tax on gasoline, diesel, or jet fuel (either by direct 
refund or as a credit against income tax) is an adjustment to the sales price of the 
gasoline, diesel, or jet fuel. Accordingly, the retailer who paid the sales tax or the 
purchaser who paid use tax measured by the sales price of the gasoline, diesel, or jet 
fuel which included that federal excise tax may file with the Board a claim for refund 
of tax measured by the amount of the federal excise tax so refunded or credited. The 
claim must be supported by proof of the exempt use ofthe gasoline, diesel, or jet fuel 
and of the refund or credit of the federal excise tax to the purchaser. 

(2) Sales or Use Tax Refunds. If the sales or use tax refund is made to a person other 
than the consumer, the person receiving the refund must pay it to the consumer. 

(fti) Supporting Data for Aircraft Fucl Exemptions. Sellers ofmotor vehicle fuel which, at 
the time of sale, is exempt from sales and use tax under subdivision (b)(1), shall secure 
and retain documentary evidence to support their exempt sales. 

(1) The exemption with respect to motor vehicle fuel sold and delivered directly into 
the fuel supply tank of aircraft may be supported either by a properly completed sales 
invoice or an aircraft fuel exemption certiticate in the form prescribed in subdivision 
(h)(2). If a sales invoice is used, it must show the purchaser's name and address, the 
aircraft identification number, the number of gallons sold, the price per gallon, the 
amount of sale, the date of sale, and the name and address of the seller. 

(2) The exemption with respect to retail sales ofmotor vehicle fuel delivered into the 
purchaser's storage facilities or receptacles other than the fuel tanks of aircraft, for use 
in propelling aircraft shall be supported by an aircraft fuel exemption certificate and 
an invoice. An exemption certificate in substantially the following form and Signed 
by the purchaser shall be retained by the seller as evidence to support such exempt 
sales. The exemption certificate will be valid until revoked in writing by the 
purchaser. 

Exemption Certificate for Motor Vehicle Fuel for Propelling Aircraft 

This certificate may be issued by a purchaser for purchases of motor vehicle fuel (other 
than aircraft jet fuel) for use in propelling aircraft. 

I HEREBY CERTIFY: That I am the owner or operator of the aircraft identified below; 
that the motor vehicle fuel which I shall purchase 
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------------------------------------------------

-------------------------------------------------

------------------------------

-------------------------------- ---------

from , will be used in propelling aircraft: 
and that the distribution of this fuel is subject to the tax imposed by the Motor Vehicle 
Fuel License Tax Law (Revenue and Taxation Code section 7301 et seq.) and not subject 
to refund. 

In the event that any of this motor vehicle fuel is used for purposes other than propelling 
aircraft, it is understood that I am required by the Sales and Use Tax Law to report and 
pay tax measured by the purchase price of such fuel. This certificate is valid until revoked 
in writing by the purchaser. 

Purchaser: 

(Company Name) 

Address: 

Phone Number: 

Signature: Date: 

(Signature of Authorized Agent) 

Title: __________________________________________ 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Pennit No. (if any): _______~_________________ ~_____ 

Identification Numbers of Aircraft Owned or Operated 
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-----------------------------------------------

(+j) Certificate for Exclusion ofFederal Excise Taxes from Measure ofTax. Sellers of 
gasoline, diesel or jet fuel for which the purchaser claims exclusion from the measure of 
tax under subdivision (c)(2)(D) or (c)(2)(E) shall secure from the purchaser and retain a 
certificate in substantially the fonn prescribed in subdivision (i)(I). 

(l) The certificate prescribed below shall relieve the seller from liability for any tax 
due only if it is timely taken in good faith. A certificate will be considered timely if it 
is taken at any time before the seller bills the purchaser for the property, or any time 
within the seller's nonnal billing and payment cycle, or any time at or prior to 
delivery of property to the purchaser. The certificate will be valid until revoked in 
writing by the purchaser. 

Certificate for the Exclusion of Sales and Use Tax on Federal Excise Taxes 

This certificate may be issued by a purchaser whose entire fuel purchase is entitled to a 
direct refund or credit for the federal excise taxes for income tax purposes. This 
certificate entitles the seller to exclude the amount of federal excise taxes imposed on fuel 
purchases from the measure ofsales and use tax. 

I HEREBY CERTIFY: That I am entitled to either a direct refund or credit against my 
income tax for the federal excise tax paid pursuant to Internal Revenue Code Section 
4081 or 4091 for the gasolineldieseVjet fuel I shall purchase from 

In the event the fuel is not used in a manner which entitles me to a direct refund or credit 
against my income tax or if I do not receive such refund or credit, it is understood I am 
required by the Sales and Use Tax Law to report and pay tax measured by the amount of 
federal excise tax paid to the extent the seller has not remitted sales or use tax measured 
by that amount. This certificate is valid until revoked in writing by the purchaser. 

Purchaser: ___________________________________________ 

(Company Name) 

Address: _____________________________________________ 

Phone Number: 

Signature: ___________________________ Date: ______ 


(Signature ofAuthorized Agent) 


Title: 


(Owner, Partner, Purchasing Agent, etc.) 
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Seller's Pennit No. (if any): _____________ 

(2) Any person, including any officer or employee of a corporation who gives the 
certificate described in subdivision (i)(l) and who knows at the time ofpurchase that 
he or she is not entitled to either a direct refund or credit against his or her income tax 
is liable to the state for the amount of sales or use tax that would be due had he or she 
not given the certificate. In addition to the tax, interest, and other penalties, the person 
is liable for a penalty of 10 percent of the tax or five hundred dollars ($500), 
whichever is greater, for purchases made for personal gain or to evade payment of 
taxes. 

uk) Alternate Certificate for Exclusion of Federal Excise Taxes from Measure of Tax. On 
and after January 1,2001, a purchaser of gasoline, diesel, or jet fuel who is qualified 
under subdivision (j)(I) may issue a certificate in substantially the form set forth in 
subdivision (j)(3) to the seller of that fuel. A seller who takes and retains such certificate 
shall be relieved of liability for tax due measured by the federal excise taxes imposed 
pursuant to Section 4081 or 409] of the Internal Revenue Code on the fuel sold under the 
certificate, provided the certificate is timely taken in good faith. A certificate will be 
considered timely if it is taken at any time before the seller bills the purchaser for the 
property, or any time within the seller's normal billing and payment cycle, or any time at 
or prior to delivery of property to the purchaser. The certificate will be valid until 
revoked in writing by the purchaser. 

(1) A purchaser is qualified and may issue a certificate under subdivision (j) if 

satisfying all the following requirements: 


(A) The purchaser was entitled to either a direct refund or credit against his or her 
income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of 
the Internal Revenue Code for more than 50 percent of all the purchaser's 
purchases of gasoline, diesel, and jet fuel during the prior calendar year on an 
aggregate basis. A purchaser who was entitled to a direct refund or credit against 
his or her income tax for the federal excise tax imposed pursuant to Section 4081 
or 4091 ofthe Internal Revenue Code for more than 50 percent of that purchaser's 
purchases of one type of fuel, e.g., diesel, but not more than 50 percent of all that 
purchaser's purchases of gasoline, diesel, and jet fuel on an aggregate basis is not 
a qualified purchaser, and may not issue a certificate under this subdivision, for 
any of that purchaser's purchases of fuel. 

(B) The purchaser'S business remains substantially the same as during the prior 
calendar year whereby the purchaser reasonably expects to be entitled to either a 
direct refund or credit against his or her income tax for the federal excise tax 
imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code for more 
than 50 percent of the purchaser's purchases ofgasoline, diesel, and jet fuel on an 
aggregate basis. 

(C) The purchaser holds a valid California seller's permit. 

9 



-----------------------

(2) With respect to any fuel purchased under the certificate which is used in a manner 
whereby the purchaser is not entitled to a direct refund or credit against his or her 
income tax of the federal excise tax imposed pursuant to Section 4081 or 4091 of the 
Internal Revenue Code, the purchaser is liable for use tax on the amount of that 
federal excise tax. The purchaser must report and pay such use tax with the 
purchaser's return for the period in which the fuel was used. A certificate may not be 
issued under this subdivision when the purchaser knows that all of the fuel that would 
be purchased under the certificate will be used in a manner whereby the purchaser is 
not entitled to a direct refund or credit against his or her income tax of the federal 
excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code. 

(3) A certificate issued under this subdivision shall be in substantially the following 
fonn: 

Revenue and Taxation Code Section 6245.5 Certificate for the Exclusion of Sales 
and Use Tax on Federal Excise Taxes 

This certificate maybe issued for purchases of gasoline, diesel, or jet fuel by a purchaser 
who meets all the required conditions. This certificate entitles the seHer to exclude the 
amount of federal excise taxes imposed on such fuel purchases from the measure of sales 
and use tax. 

I HEREBY CERTIFY that I satisfy all of the following conditions: 

1. I was entitled to either a direct refund or credit against my income tax for the federal 
excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code for 
more than 50 percent of my purchases of gasoline, diesel, and jet fuel on an aggregate 
basis during the prior calendar year. 

2. My business remains substantially the same as during the prior calender year such that 
I reasonably expect to be entitled to either a direct refund or credit against my income tax 
for the federal excise tax imposed pursuant to Section 4081 or 4091 of the Internal 
Revenue Code for more than 50 percent ofmy purchases of gasoline, diesel, or jet fuel on 
an aggregate basis. 

3. I hold a valid California seller's pennit, the number for which is set forth below. 

With respect to any fuel that is not used in a manner which entitles me to a direct refund 
or credit against my income tax of the federal excise tax imposed pursuant to Section 
4081 or 4091 ofthe Internal Revenue Code, or if! do not receive such refund or credit, I 
will report and pay tax, measured by the amoWlt of the federal excise tax that had been 
paid in connection with that fuel, with my return for the period on which the fuel is used. 
This certificate is valid until revoked in writing by the purchaser. 

Purchaser: 
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--------------------------------------

(Company Name) 

Address: 


Phone Number: 


Signature: _______________ Date: _________ 


(Signature of Authorized Agent) 


Title: 


(Owner, Partner, Purchasing Agent, etc.) 

Seller's Pennit No. (if any): _____________ 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6011,6012, 6051.8, 6201.8. 6245.5, 6357, 6357.3 6357.5, 6357.7,~ and 6423, 
Revenue and Taxation Code. 
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Regulation History 

Type of Regulation: Sales and Use Tax 

Regulation: 1533.2 and 1598 

Title: 1533.2, Diesel Fuel Used in Farming Activities or Food Processing, and Section 

1598, Motor Vehicle and Aircraft Fuels 

Preparation: Brad Heller 
Legal Contact: Brad Heller 

Board proposes to adopt Regulation 1533.2, Diesel Fuel Used in Farming Activities or 
Food Processing, and Section 1598, Motor Vehicle and Aircraft Fuels to 
proposed amendments to incorporate the provisions of Revenue and Taxation Code 
sections 6051.8,6201.8, and 6357.3 related to the 1.75 percent tax rate increase on 
sales of diesel fuel beginning July 1, 2011. 

History of Proposed Regulation: 

May 24,2011 Public Meeting 
May 9,2011 45-day public comment period ends 
March 25, 2011 OAL publication date; 45-day public comment period begins; 

Interested Parties mailing 
March 15, 2011 Notice to OAL 
February 23, 2011 Business Tax Committee, Board Authorized Publication 

(Vote 5-0) 

Sponsor: NA 
Support: NA 
Oppose: NA 



ESTIMATE OF COST OR SAVINGS RESULTING 

FROM PROPOSED REGULATORY ACTION 


Proposed Amendment of Sales and Use Tax Regulations 1533.2, Diesel Fuel Used in 

Farming Activities or Food Processing, and 1598, Motor Vehicle andAircraft Fuels 


STATEMENT OF COST OR SAVINGS FOR NOTICE OF PUBLIC HEARING 

The State Board of Equalization has determined that the proposed action does not impose 
a mandate on local agencies or school districts. Further, the Board has determined that the action 
will result in no direct or indirect cost or savings to any State agency, any local agency or school 
district that is required to be reimbursed under Part 7 (commencing with Section 17500) of 
Division 4 ofTitle 2 of the Government Code or other non-discretionary cost or savings imposed 
on local agencies, or cost or savings in Federal funding to the State ofCalifornia. 

The cost impact on private persons or businesses will be insignificant. This proposal will 
not have a significant adverse economic impact on businesses. 

This proposal will not be detrimental to California businesses in competing with 
businesses in other states. 

This proposal will neither create nor eliminate jobs in the State ofCalifornia nor result in 
businesses or create or expand business in the State of California. 

Statement 3/
Prepared by_-II4.~-...c:.:s...::::--!..~~_=====-___ Date -----"'==-If--,-Z...;;;..2----:/f-1H/;'--­

gulations Coordmator 

Approved by ~~~ k&~. Date _3-r-=(?:::..-?-c/--/-1_1 
Actit;'Chief Co~l 

IfCosts or Savings are Identified, Signatures of Chief, Fiscal Management Division, and 
Chief, Board Proceedings Division, are Required 

Approved by _________________ Date 
Chief, Financial Management Division 

Approved by ________________ Date 
Chief, Board Proceedings Division 

NOTE: 	 SAM Section 6660 requires that estimates resulting in cost or 
savings be submitted for Department of Finance concurrence 
before the notice of proposed regulatory action is released. 

the elimination of existin 

Board Proceedings Division 

Revised 06124/11 
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STATE OF CALIFORNIA - DEPARTMENT OF FINANCE 

ECONOMIC AND FISCAL IMPACT STATEMENT 
(REGULATIONS AND ORDERS) 
STD. 399 (REV. 1212008) See SAM Section 6601 • 6616 for Instructions and Code Citations 

.RTMENT NAME 

State Board of Equalization 
CONTACT PERSON 

Rick Bennion 
TELEPHONE NUMBER 

916-445-2130 
DESCRIPTIVE TITLE FROM NOTICE REGISTER OR FORM 400 

Title 18, Section 1533.2, Diesel Fuel Used in Fanning Activities, 1598, Motor Vehicle & Aircraft Fuels 
CE FILE NUMBER 

Z 

ECONOMIC IMPACT STATEMENT 


A. ESTIMATED PRIVATE SECTOR COST IMPACTS (Include calculations and assumptions in the rulemaking record.) 

1. Check the appropriate box(es) below to indicate whether this regulation: 

o a. Impacts businesses and/or employees De. Imposes reporting requirements 

o b. Impacts small businesses o 1. Imposes prescriptive instead of performance 

o c. Impacts jobs or occupations o g. Impacts Individuals 

o d. Impacts California competitiveness [l] h. None of the above (Explain below. Complete the 
Fiscal Impact Statement as appropriate.) 

h. (cont.) No significant adverse economic impact on business or employees,small businessJobs or occupations. 

(If any box in Items 1 a through g is checked, complete this Economic Impact Statement.) 

2. Enter the total number of businesses impacted: ______ Describe the types of businesses (Include nonprofits.):____________ 

Enter the number or percentage of total businesses Impacted that are small businesses: ____ 

- ·-nter the number of businesses that will be created: __________eliminated:__________________ 

Explaln: _________________________________________________ 

4. Indicate the geographic extent of impacts: 0 Statewide o Local or regional 

5. Enter the number of jobs created: or eliminated: Describe the types of jobs or occupations impacted: 

6. Will the regulation affect the ability of California businesses to compete with other states by making It more costly to produce goods or services here? 

If yes, explain briefly: DYes --------------------------------­

B. ESTIMATED COSTS (Include calculations and assumptions in the rulemaking record.) 

1. What are the total statewide dollar costs that businesses and individuals may incur to comply with this regulation over its lifetime? $ 

a. Initial costs for a small business: Annual ongoing costs: $____ Years: 

b. Initial costs for a typical business: $____ Annual ongoing costs: $_____ Years: 

c. Initial costs for an individual: $ _______ Annual ongoing costs: $ ______ Years: __ 

-t. Describe other economic costs that may occur: ___________________________________ 
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----------------------------------------------

ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 1212008) 

2. If multiple industries are impacted, enter the share of total costs for each industry: __--'-______________________ 

3. If the regulation imposes reporting reqUirements, enter the annual costs a typical business may incur to comply with these requirements. (Include the dollar 

costs to do programming, record keeping. reporting, and other paperwork, whether or not the paperwork must be submitted.): $ ________ 

4. Will this regulation directly impact housing costs? 0 Yes o No If yes, enter the annual dollar cost per housing unit: ____and the 

number of units:----­
5. Are there comparable Federal regulations? 0 Yes o No Explain the need for State regulation given the existence or absence of Federal 

regulations: 


Enter any additional costs to businesses and/or Individuals that may be due to State· Federal differences: $ _____ 


C. ESTIMATED BENEFITS (Estimation of the dollar value of benefits is not specifically required by rulemaking law, but encouraged.) 

1. Briefly summarize the benefits that may result from this regulation and who will benefit: 

2. Are the benefits the result of : o specific statutory reqUirements. or 0 goals developed by the agency based on broad statutory authority? 


- -.:xplain:_____________________________________-'-___________ 


3. What are the total statewide benefits from this regulation over its lifetime? $ 

D. ALTERNATIVES TO THE REGULATION (Include calculations and assumptions In the rulemaking record. Estimation of the dollar value of benefits is not 
specifically required by rulemaking law. but encouraged.) 

1. List alternatives considered and describe them below. If no altematlves were considered, explain why not: _________________ 

2. Summarize the total statewide costs and benefits from this regulation and each alternative considered: 

Regulation: Benefit: ~_--'-_____ Cost: $_______ 

Alternative 1: Benefit: $_______ Cost: $------­
Alternative 2: Benefit: $_______ Cost: ~_______ 

3. Briefly discuss any quantification issues that are relevant to a comparison of estimated costs and benefits for this regulation or alternatives: 

4. Rulemaking law requires agencies to consider performance standards as an alternative, if a regulation mandates the use of specific technologies or 

equipment, or prescribes specific actions or procedures. Were performance standards conSidered to lower compliance costs? DYes o No 

,xplain: __~_____________________________________________ 

E. MAJOR REGULATIONS (Include calculations and assumptions in the rulemaking record.) Cal/EPA boards, offices, and departments are subject to the 
following additional requirements per Health and Safety Code section 57005. 
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__________________________________________________________________________________ _ 

----------------------- ----------------------

ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 1212008) 

1. Will the estimated costs of this regulation to Califomla business enterprises exceed $10 million ? DYes 0 No (If No, skip the rest of this section.) 

_ Jriefty describe each equally as an effective altemative. or combination of alternatives. for which a cost-effectiveness analysis was performed: 

~~mative1: 

Altemative 

3. For the regulation. and each alternative just described. enter the estimated total cost and overall cost-effectiveness ratio: 

Regulation: Cost-effectiveness ratio: $ _________$_-----------­
~temative 1: Cost-effectiveness ratio: $ ________$_------------­
Altemative 2: Cost-effectiveness ratio: $ __________$----------------------­

FISCAL IMPACT STATEMENT 


A. FISCAL EFFECT ON LOCAL GOVERNMENT (Indicate appropriate boxes 1 through 6 and attach calculations and assumptions of ftscal impact for the current 
year and two subsequent Fiscal Years.) 

o 1. Additional expanditures of approxima~ly $ in the current Sta~ Fiscal Year which are reimbursable by the State pursuant to 

Section 6 of Article XIII B of the Califomla Constitution and Sections 17500 et seq. of the Govemment Code. Funding for this reimbursement: 

o a. is provided in ________ • Budget Act of or Chapter • Statutes of ______ 

o b. will be requested in the -==";"7;;=~----Govemor's Budget for appropriation in Budget Act of___ ____________ 
(FISCAl. YEAR) 

r:::'l '2. Additional expenditures of approximately $ in the current Sta~ Fiscal Year which are not reimbursable by the State pursuant to 

Section 6 of Article XIII B of the Califomia Constitution and Sections 17500 et seq. of the Govemment Code because this regulation: 

o a. Implements the Federal mandate contained in 
------~--------------------------

o b. implements the court mandate set forth by the 

Court in the case of vs. 

o c. implements a mandate of the people of this State expressed in their approval of Proposition No. _______at the________ 

election; (DATe) 

o d. is issued only in response to a specific request from the 

________________________________ • which is/are the only local entity(s) affected; 

D e. will be fully financed from the ___________-====-==-:=-:=.,.--_____________authorized by Section 
(FEES. REVENUE. ETC.) 

_________________ofthe_____________________________Code; 


D f. provides for savings to each affected unit of local govemment which will, at a minimum, offset any additional costs to each such unit; 


D g. creates, eliminates, or changes the penalty for a new crime or infraction contained in _______________________ 


J. Savings of approximately $_______annually. 

o4. No additional costs or savings because this regulation makes only technical, non-substantive or clarifying changes to current law regulations. 
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 2-98) 

!?J 5. No fiscal impact exists because this regulation does not affect any local entity or program. 

06. 	Other. 

B. FISCAl EFFECT ,ON ST ATE GOVERNMENT (Indicate appropriate bo.IcN 1 through 4 and atlJlch calctJlslions and BSIUIFIPIions of fiscal impIIct far 
the current year and two subseqU6flt Fiscal Years.) 

o1. Additional expenditures of approximately $ in the current State Fiscal Year. It Is anUclpated that State agencies wID: 

o a. 	 be able to absorb these additional costs within their existing budgets and resources. 

o b. 	 request an increase in the currently authorized budget /evel for the _____....iflSCSl year. 

02. Savings of approximately $,_______in the current State Fiscal Year. 

fZJ 3. No fiscal impact exists because this regulation does not affect any Stele agency or program. 

04. Other. 

C. F,ISCAL EFFECT ON FEDERAL FUNDING OF STATE PR~RAMS (Ind~e e.opro;.'ate box.. 1 through 4 and attach calaJllJlJont and auumptiona 
of fiscal impact far the current year and two subHquent FIticaI Years.) 

o1. Additional eXpenditures ¢ approximately $,________io the current State Fiscal Year. 

02. Savings of approximately $ 	 in the current Stste Fiscal Year. 

[2] 3. No fiscal impact exi~ ~use this regulation does not affect any federally funded State agency or program. 

04. Other. 

APPROVAUCONCURRENCE 

DEPARTMENT OF FINANCE 2 

APPROVAUCONCURRENCE Exempt under SAM section 6660 

DATE 

TITLE 

Regulations Coordinator 

1/ 

1. 	 The signatunJ attesm that the agency has completed the STD. 399 BCCtJtrling to the Instructions in SAM sections 6600-6680, and UfIdBfstlInds the 
impacts of the propos8d fUlemaking. State boardlJ, of/iaJs, or depanments not under an Agency Sacretary must hltIIe tha form signed by tha highest 
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To Interested Parties 

Notice of Proposed Regulatory Action 

The State Board of Equalization Proposes to Adopt 

Revised Amendments to California Code of Regulations, Title 18, 

Section 1533.2, Diesel Fuel Used in Farming Activities or Food Processing, and 

Section 1598, Motor Vehicle and Aircraft Fuels 

The State Board of Equalization (Board), pursuant to the authority vested in it by Revenue and 
Taxation Code (RTC) section 7051, has proposed to adopt amendments to California Code of 
Regulations, title 18, sections (Regulations) 1533.2, Diesel Fuel Used in Farming Activities or 
Food Processing, and 1598, Motor Vehicle and Aircraft Fuels. The Informative Digest/Policy 
Statement included in the Notice of Proposed Regulatory Action for the proposed amendments to 
Regulations 1533.2 and 1598 published in the California Notice Register, on March 25, 2011 
(Cal. Reg. Notice Register 2011, No. 12-Z), explained that: 

Current Law 

Assembly Bill No. (AB) X8 6 (Stats. 2010, ch. 11) added sections 6051.8 and 
6201.8 to the RTC to impose an additional 1.75 percent Sales and Use Tax on 
diesel fuel and amended RTC section 60050 to lower the Diesel Fuel Tax rate, 
beginning July 1,2011. The additional Sales and Use Tax is specific to the sale 
and use of diesel fuel and is in addition to the sales taxes imposed under R TC 
sections 6051,6051.2,6051.3, and 6051.5, and the use taxes imposed under RTC 
sections 6201, 6201.2, 6201.3, and 6201.5. 

Senate Bill No. (SB) 70 (Stats. 2010, ch. 9) was a companion bill to AB X8 6. As 
relevant here, SB 70 added section 6357.3 to the RTC to provide an exemption 
from the additional 1.75 percent Sales and Use Tax on diesel fuel for: 

• 	 Diesel fuel that is purchased for use or used in a manner that is exempt 
under the Diesel Fuel Tax Law and not subject to the backup tax imposed 
by RTC section 60058 or the payment requirement imposed by RTC 
section 60108 ofthe Diesel Fuel Tax Law (RTC § 60001 et seq.); and 

• 	 Diesel fuel that is subject to the payment requirement for qualifying 
exempt bus operators specified in RTC section 60502.2. 

Item J1 
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However, RTC section 6357.3, subdivision (b), provides that "[n]o exemption 
shall be allowed unless the purchaser furnishes the seller with an exemption 
certificate, completed in accordance with instructions or regulations as the Board 
may prescribe." 

Further, RTC sections 6051.7 and 6201.7, which imposed an additional one 
percent Sales and Use Tax on the sale and purchase of tangible personal property 
effective April 1,2009, will cease to be operative on July 1,2011, based upon 
their own terms. 

Furthermore, RTC section 6357.1 provides a partial exemption for diesel fuel 
used in farming activities or food processing. The partial exemption applies to all 
of the taxes imposed under the Sales and Use Tax Law (RTC § 6001 et seq.), 
except the taxes imposed under RTC sections 6051.2 and 6201.2, and taxes 
imposed under section 35 ofarticle XIII of the California Constitution. And, the 
partial exemption provided by RTC section 6357.1 will apply to the additional 
1.75 percent Sales and Use Tax on diesel fuel imposed by RTC sections 6051.8 
and 6201.8, effective July 1,2011, and will no longer apply to the one percent 
Sales and Use Tax imposed under RTC sections 6051. 7 and 6201.7 after that tax 
ceases to be operati ve on J uly 1, 2011. 

Proposed Amendments 

The proposed amendments to Regulation 1598 reflect the additional 1.75 percent 
Sales and Use Tax on diesel fuel imposed by RTC sections 6051.8 and 6201.8 and 
the expiration ofthe additional one percent Sales and Use Tax imposed by RTC 
sections 6051.7 and 6201.7, effective July 1, 2011; incorporate the two 
exemptions from the additional 1.75 percent Sales and Use Tax on diesel fuel 
provided by RTC section 6357.3; and prescribe the content of exemption 
certificate that must be used in conjunction with sales and purchases of diesel fuel 
that are exempt under RTC section 6357.3. The amendments to Regulation 
1533.2 clarify that the partial exemption for diesel fuel used in farming activities 
or food processing provided by RTC section 6357.1 applies to the additional 1.75 
percent Sales and Use Tax on diesel fuel imposed under RTC sections 6051.8 and 
6201.8, effective July 1,2011, and that the partial exemption will no longer apply 
to the one percent Sales and Use Tax imposed under RTC sections 6051.7 and 
6201.7 after that tax ceases to be operative on July 1, 2011. 

The objective of the proposed amendments is to revise the text ofRegulation 
1533.2 to reflect that the partial exemption for diesel fuel used in farming 
activities or food processing provided by RTC section 6357.1 applies to the 
additional 1.75 percent Sales and Use Tax on diesel fuel imposed under RTC 
sections 6051.8 and 6201.8, effective July 1, 2011, and that the partial exemption 
will no longer apply to the one percent Sales and Use Tax imposed under RTC 
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sections 6051. 7 and 6201. 7 after that tax ceases to be operative on July 1,2011. 
The objective of the proposed amendments is also to revise the text ofRegulation 
1598 to reflect the provisions ofRTC sections 6051.8, 6201.8, and 6357.3 that 
will be effective July 1, 2011 and to prescribe the content of the exemption 
certificate required by RTC section 6357.3. 

There are no comparable federal regulations or statutes to Regulations 1533.2 and 
1598. 

Proposition 26 

On November 2,2010, California voters passed Proposition 26. Proposition 26 
requires that certain state and local fees be approved by a two-thirds vote ofboth 
houses of the Legislature. Proposition 26 also voids any conflicting law adopted 
between January 1,2010, and November 3, 2010, twelve months after the date the 
proposition was approved, unless the conflicting law is reenacted in conformance 
with the proposition's two-thirds vote requirement. 

The provisions of AB X8 6, which were enacted in March of201O, may be 
affected by Proposition 26; however, the Legislature has until November 2011 to 
reenact any nonconforming provisions of AB X8 6 in compliance with the 
provisions ofProposition 26. Therefore, the impact of Proposition 26 on AB X8 
6 is uncertain and the Board is proposing to adopt the current amendments to 
reflect the provisions of current law. 

Assembly Bill No. 105 

On March 24, 2011, the day before the publication ofthe Board's Notice of Proposed Regulatory 
Action, the Legislature re-enacted RTC sections 6051.8 and 6201.8, as part ofAssembly Bill No. 
(AB) 105 (Stats. 2011, ch. 6), in order to comply with the requirements of Proposition 26. 
However, when the Legislature re-enacted RTC sections 6051.8 and 6201.8, the Legislature also 
amended the statutes so that the rate of the additional state sales and use tax on the sale and use 
of diesel fuel will change as follows: 

• 1.87 percent for the period July 1,2011, through June 30, 2012; 
• 2.17 percent for the period July 1,2012, through June 30,2013; 
• 1.94 percent for the period July 1,2013, through June30, 2014; and 
• 1.75 percent on or after July 1,2014. 

In addition, the Legislature also re-enacted RTC section 60050 as part of AB 105 and revised 
subdivision (b) so that the rate of the diesel fuel excise tax is reduced to 13 cents per gallon, 
instead of 13.6 cents per gallon as provide by AB X8 6, effective July 1,2011. 
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Chief Counsel Memorandum 

Board staff prepared a Chief Counsel Memorandum dated May 5,2011, which analyzed the 
changes to the RTC made by AB 105. The Chief Counsel Memorandum was distributed to the 
Board Members for consideration at the May 25, 2011, public hearing, posted on the Board's 
website at and made available to the public. 

The Chief Counsel Memorandum explained the changes AB 105 made to RTC sections 6051.8 
and 6201.8 and recommended that the Board authorize staff to make suffi cientl y related changes 
to the original text of the proposed amendments to Regulations 1533.2 and 1598 so that: (A) the 
text ofRegulation 1598 reflects that the rate of the additional sales and use tax imposed on the 
sale and use of diesel fuel by RTC sections 6051.8 and 6201.8 will change; and (B) the text of 
Regulation 1533.2 reflects the actual, cumulative sales and use tax rate to which the partial 
exemption for diesel fuel used in farming activities or food processing provided by RTC section 
6357.1 applies, as the rate of the additional sales and use tax imposed by R TC sections 6051.8 
and 6201.8 changes. 

The Chief Counsel Memorandum explained the change that AB 105 made to the rate of the 
diesel fuel excise tax imposed by RTC section 60050, effective July 1,2011, and recommended 
that the Board authorize staff to make sufficiently related changes to the original text of the 
proposed amendments to Regulation 1598 so that the second example in Regulation 1598 
reflects the change to the rate of the diesel fuel excise tax imposed by RTC section 60050 made 
by AB 105. 

The Chief Counsel Memorandum also recommended that the Board authorize staff to make 
sufficiently related changes to the original text of the proposed amendments to Regulation 1598 
to clarify that the additional use tax imposed by RTC section 6201.8 applies to the "storage, use, 
or other consumption" of diesel fuel and to better conform the text of the exemption certificate to 
be used in conjunction with the exemption provided by RTC section 6357.3 to the express 
language ofRTC section 6357.3, subdivision (c) providing that: 

If a purchaser certifies in writing to the seller that the diesel fuel purchased 
without payment of the tax imposed pursuant to Section 6051.8 or 6201.8 will be 
used in a manner entitling the seller to regard the gross receipts or sales price 
from the sale as exempt from that tax, and uses the diesel fuel in a manner that 
subjects the diesel fuel to the tax imposed pursuant to Section 60050, the 
purchaser shall be liable for payment of the sales tax imposed pursuant to Section 
6051.8, with applicable interest, as if the purchaser were a retailer making a retail 
sale ofthe diesel fuel at the time the fuel is so used, and the sales price of the 
diesel fuel to the purchaser shall be deemed the gross receipts from that retail sale. 

Finally, the Chief Counsel Memorandum recommended that the Board authorize staff to make 
other nonsubstantial and solely grammatical changes to the original text of the proposed 
amendments to Regulation 1598 in order to incorporate the sufficiently related changes, delete 
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unnecessary language, and correct the spelling of the word "calendar" in current subdivision (j), 
which the Board is proposing to renumber as subdivision (k). 

May 25, 2011, Public Hearing 

During the public hearing on May 25, 2011, the Board Members unanimously voted to authorize 
staff to make all of the changes to the original text of the proposed amendments to Regulation 
1533.2 and 1598 recommended in the Chief Counsel Memorandum and directed staff to make 
the changes available to the public for an additional 15-day comment period as provided in 
Government Code section 11346.8, subdivision (c). No interested parties submitted written 
comments to the Board or appeared at the public hearing to make oral comments regarding the 
original text of the proposed amendments to Regulation 1533.2 and 1598 or the changes 
recommended in the Chief Counsel Memorandum. 

The objective of the proposed amendments to Regulation 1533.2 is still to revise the text of the 
regulation to reflect that the partial exemption for diesel fuel used in farming activities or food 
processing provided by RTC section 6357.1 applies to the additional sales and use tax on diesel 
fuel imposed under RTC sections 6051.8 and 6201.8, effective July 1,2011, and that the partial 
exemption will no longer apply to the one percent sales and use tax imposed under RTC sections 
6051.7 and 6201.7 after that tax ceases to be operative on July 1, 2011. The objective of the 
proposed amendments to Regulation 1598 is still to revise the text of the regulation to reflect the 
provisions ofRTC sections 6051.8, 6201.8, and 6357.3 that will be effective July 1,2011, and to 
prescribe the content of the exemption certificate required by RTC section 6357.3. 

Nonsubstantial and Solely Grammatical Changes Omitted from the Original Text 

The original text of the proposed amendments to Regulation 1598 renumbered current 
subdivisions (e) through (i) as subdivisions (f) through (j), respectively. During its February 23, 
2011, meeting, the Board authorized staff to make additional nonsubstantial changes to 
Regulation 1598, subdivisions (b)( 1) and (c )(2)(0) through (F), which are not being renumbered, 
and subdivisions (h)( 1), (i), (i)(2), (j), and (j)(1), which are proposed to be renumbered as 
subdivisions (i)( 1), (j), (j)(2), (k) and (k)(1), in order to update the subdivisions' internal cross­
references to subdivisions (h), (i), and (j) to refer to renumbered subdivisions (i), (j), and (k), 
respectively. During its February 23, 2011, meeting, the Board also authorized staff to make a 
solely grammatical change adding a comma after the word "diesel" in the first sentence of 
subdivision (i), which is proposed to be renumbered as subdivision (j). However, these 
nonsubstantial and solely !,'Tammatical changes were inadvertently omitted from the original text 
of the proposed amendments to Regulation 1598, and the Board is now including these changes 
with the changes to the original text of the proposed amendments to Regulation 1598 authorized 
by the Board on May 25, 2011. 
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Additional Comments Regarding Changes 

Enclosed are revised underscore and strikeout versions of the text ofthe proposed amendments 
to Regulations 1533.2 and 1598 with the additional changes authorized on May 25,2011, and the 
nonsubstantial and solely grammatical changes authorized on February 23,2011. The text 
originally proposed to be deleted from and added to Regulations 1533.2 and 1598 is still shown 
in single strikeout and single underline, respectively. The deletions from and additions to the 
original text ofthe proposed amendments to Regulations 1533.2 and 1598 are shown in double 
strikeout and double underline, respectively. 

In accordance with Government Code section 11346.8, subdivision (c), the revised versions of 
the proposed amendments are being placed in the rulemaking file and mailed to interested parties 
who commented orally or in writing, or who asked to be informed of such revisions. If you wish 
to review the rulemaking file, it is available for your inspection at the State Board of 
Equalization, 450 N Street, Sacramento, CA 95814. 

The Board will discuss and may potentially adopt the revised versions ofthe proposed 
amendments to Regulations 1533.2 and 1598 during its July 26-28,2011, Board meeting in 
Sacramento, California. The Board will provide notice of the meeting to any person who 
requests that notice in writing and make the notice, including the specific agenda for the meeting, 
available on the Board's Website at \vw\v.boc.ca.gov at least 10 days in advance of the meeting. 

Any interested person may appear during the Board's discussion of the revised versions of the 
proposed amendments to Regulations 1533.2 and 1598 during the July 26-28, 2011, Board 
meeting and present or submit oral or written statements, arguments, or contentions regarding the 
adoption of the proposed amendments for the Board's consideration. In addition, any interested 
person may also submit written comments regarding the Board's proposed adoption of the 
revised versions of the proposed amendments to Regulations 1533.2 and 1598. The written 
comment period closes at 9:30 a.m. on July 26,2011, or as soon thereafter as the Board 
commences its discussion of the revised versions of the proposed amendments to Regulations 
1533.2 and 1598 during the July 26-28,2011, Board meeting. 

Written comments received by Mr. Rick Bennion, at the postal address, email address, or fax 
number provided below, prior to the close of the written comment period will be submitted to 
and considered by the Board before the Board decides whether to adopt the revised versions of 
the proposed amendments to Regulations 1533.2 and 1598. Furthermore, any written comments 
received prior to the end of the written comment period must be responded to in the final 
statement of reasons required by Government Code section 11346.9. 

Questions regarding the substance of the revised versions ofthe proposed amendments should be 
directed to Bradley M. Heller, Tax Counsel IV, by telephone at (916) 323-3091, bye-mail at 
BradlcvJIcller(Lf).bne.ca.gov, or by mail at State Board ofEqualization, Attn: Bradley M. Heller, 
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

http:BradlcvJIcller(Lf).bne.ca.gov
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Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the July 26-28,2011, Board meeting, inquiries concerning the proposed 
administrative action, and requests for notice of the July 26-28,2011, Board meeting should be 
directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at 
(916) 445-2130, by fax at (91 6) 324-3984, bye-mail at Richard.Bennion(Cl)boe.ca.gov, or by 
mail at State Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 
942879, Sacramento, CA 94279-0080. 

Interested persons may also subscribe to receive notice of all the Board's meetings via email or 
the United States Postal Service on the Board's website at \vww.boe.ca.gov/agenda/. 

Sincerely, 

l.{Jta1l~·t:) ·tlMc~ 
Diane G. Ollon, Chief 
Board Proceedings Division 

DGO:bmh:reb 
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Revised Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1533.2 


Section 1533.2. Diesel Fuel Used in Farming Activities or Food Processing. 

(a) General. Commencing on and after September 1,2001, Section 6357.1 of the 
Revenue and Taxation Code partially exempts from sales and use tax the sale of, and the 
storage, use, or other consumption in this state, ofdiesel fuel used in farming activities or 
food processing. The terms "farming activities" and "food processing" are defined below. 

For the period commencing on September 1, 2001, and ending on December 31, 2001, 
the partial exemption applies to the taxes imposed by Sections 6051 and 620 I of the 
Revenue and Taxation Code (4.75%), but does not apply to the taxes imposed pursuant to 
Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Bums 
Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
of article XIll of the California Constitution. 

For the period commencing on January 1,2002, and ending on June 30, 2004, the partial 
exemption applies to the taxes imposed by Sections 6051,6051.3,6201, and 6201.3 of 
the Revenue and Taxation Code (5%), but does not apply to the taxes imposed pursuant 
to Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Bums 
Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
of article XllI of the California Constitution. 

For the period commencing on July 1,2004, and ending on March 31, 2009, the partial 
exemption applies to the taxes imposed by Sections 6051, 6051.3, 6051.5,6201,6201.3, 
and 6201.5 of the Revenue and Taxation Code (5.25%), but does not apply to the taxes 
imposed or administered pursuant to Sections 6051.2 and 6201.2 of the Revenue and 
Taxation Code, the Bradley-Bums Uniform Local Sales and Use Tax Law, the 
Transactions and Use Tax Law, or Section 35 of article XIII ofthe California 
Constitution. 

For the period commencing on April 1,2009, and ending on June 30, 201 hvhen sections 
6051.7 and 6201.7 ofllie Reyenue and Taxation Code cease to be operative, the partial 
exemption applies to the taxes imposed by sections 6051, 6051.3, 6051.5, 6051.7, 6201, 
6201.3,6201.5, and 6201.7 of the Revenue and Taxation Code (6.25%), but does not 
apply to the taxes imposed or administered pursuant to sections 6051.2 and 6201.2 of the 
Revenue and Taxation Code, the Bradley-Bums Uniform Local Sales and Use Tax Law, 
the Transactions and Use Tax Law, or section 35 of article XIII of the California 
Constitution. 

For the period commencing on July 1, 20 11, the partial exemption applies to the taxes 
imposed by sections 6051, 6051.3, 605l.5, 6051.8,6201,6201.3, 620l.5, and 6201.8 of 
the Revenue and Taxation Code (7.00%1, but does not apply to the taxes imposed or 
administered pursuant to sections 6051.2 and 6201.2 of the Revenue and Taxation Code, 
the Bradley-Bums Uniform Local Sales and Use Tax Law, the Transactions and Use Tax 
Law, or section 35 of article XIII ofthe California Constitution. Given the varying rates 



of theJaxes imposed bysections 6051.8 and 6201.8. the partial exemption applies to the 
following cumulative salesand use tilxrates: 

(1) 7.12 percent for the period July 1, 2011, through June 30, 2012; 

ill 7.42 percent f()r the period July 1.2012, through June 30. 2013: 

ill 7 .19 percent for the period July 1, 2013. through June 30. 2014: and 

ill 7.00 percent on or after July L 2014. 

(b) Definitions. For purposes of this regulation: 

(1) "Farming activities" mean a trade or business involving the cultivation ofland or 
the raising or harvesting of any agricultural or horticultural commodity that may be 
legally sold to or offered for sale to others. These include the trade or business of 
operating a nursery or sod farm; the raising or harvesting of trees bearing fruit or nuts, 
or of other crops (e.g., grains, vegetables, or cotton); the raising of ornamental trees 
(other than evergreen trees that are more than six years old at the time they are 
severed from their roots); and the raising, shearing, feeding, caring for, training, and 
management of animals. The raising of animals includes the delivery of feed to the 
animal feeding operation, whether by the owner or the supplier of the feed. Operating 
a garden plot, orchard, or farm for the purpose of growing plants or animals for a 
person's own use shall not be considered a farming activity. Harvesting involves the 
gathering of any agricultural or horticultural commodity and includes activities such 
as crop drying, cotton ginning, and fruit ripening. Harvesting an agricultural 
commodity also includes the washing of the agricultural commodity, the inspection 
and grading ofthe agricultural commodity or livestock, and the packaging of the 
agricultural commodity for shipment as well as those activities delineated in Codes 
0723 and 0724 ofthe Standard Industrial Classification Manual published by the 
United States Office of Management and Budget, 1987 edition (hereafter SIC 
Manual). For purposes of this regulation, merely buying and reselling plants or 
animals grown or raised entirely by another is not raising an agricultural or 
horticultural commodity. A person is engaged in raising a plant or animal, rather than 
the mere selling of a plant or animal, if the plant or animal is held for further 
cultivation and development prior to sale. In determining whether a plant or animal is 
held for further cultivation and development prior to sale, consideration will be given 
to all of the facts and circumstances, including: the value added by a person to the 
plant or animal through agricultural or horticultural processes; the length of time 
between the person's acquisition ofthe plant or animal and the time that the person 
makes the plant or animal available for sale; and in the case of a plant, whether the 
plant is kept in the container in which purchased, replanted in the ground, or replanted 
in a series of larger containers as it is grown to a larger size. 
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Fanning activities also include the transportation and delivery of the agricultural or 
horticultural commodity, as described herein, from the trade or business that 
cultivated, raised or harvested the commodity to the marketplace, as described in 
subdivision (b)(5), and any empty haul related to the transportation of that 
agricultural or horticultural commodity. 

Fanning activities do not include food processing or transportation and delivery of 
processed food products to the marketplace. 

Example A: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load of tomatoes. The tomatoes are hauled to a processing plant. The 
hauler returns to the field with empty trailers. The sale of diesel fuel to the 
commercial hauler for use in this activity is partially exempt from tax. 

Example B: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load of fresh bell peppers. The bell peppers are sold to a grocery store 
and are delivered to the grocery store's distribution center. At the distribution center, 
the hauler picks up a load ofpallets to deliver to another customer. The sale of diesel 
fuel to the commercial hauler for use from the yard the field and to the grocery store's 
distribution center is partially exempt from tax. The sale of diesel fuel to the 
commercial hauler for use in delivering the pallets is not partially exempt from tax. 

Example C: A nursery owner transports its horticultural products to a distribution 
center. After delivering the product, the nursery owner makes two stops. The first 
stop is to pick up fertilizer for use at the nursery. The second stop is personal business 
unrelated to the nursery operation. The sale ofdiesel fuel to the nursery owner for use 
in this example is partially exempt from tax up to and including the first stop. 

(2) "Plants" mean an agricultural or horticultural commodity produced in a fanning 
activity which includes, but is not limited to, trees bearing fruit or nuts, other crops, 
an ornamental tree, a vine, a bush, or sod. Sea plants are produced in a fanning 
activity if they are tended and cultivated as opposed to merely harvested. 

(3) "Animals" mean a life fonn produced in a fanning activity which includes, but is 
not limited to, any livestock, poultry or other bird, and fish or other sea life. Fish and 
other sea life are produced in a fanning activity if they are raised on a fish fann. A 
fish fann is an area where fish or other sea life are grown or raised as opposed to 
merely caught or harvested. 

(4) "Food processing" means the activities described in Industry Groups 201, 202, 
203,204, and 207, or Codes 2068 and 2084 of the SIC Manual. Food processing 
activities also includes transporting raw product, supplies and materials to the 
processing facility, transporting partially processed food products between various 
divisions ofthe same food processing entity for further processing operations, and 
any empty hauls related to the transportation of that product. Food processing does 
not include transportation and delivery of processed food products to the marketplace. 
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A food processor is not required to be engaged 50 percent or more of the time in such 
activities as described herein. 

Example A: A for-hire carrier, contracted for by a cheese plant, transports 
unprocessed milk from a dairy farm to the cheese plant for processing and then 
returns to the carrier's truck yard. The diesel used in this example is eligible for the 
partial sales tax exemption. 

Example B: A flour mill transports flour sacks from a bag manufacturer to the mill's 
facility, and then transports those sacks to other flour mills owned by the same entity. 
The diesel used to transport the sacks in this example is eligible for the partial sales 
tax exemption, but the transportation of flour is not. 

Example C: Cannery A and Cannery B are different divisions of the same food 
processing entity. Cannery A processes unprocessed tomatoes into tomato paste and 
then transports the paste to Cannery B for further processing. Cannery B processes 
the paste into tomato soup which is then transported to a grocery distribution 
warehouse. From the distribution warehouse the processed product is transported by 
the buyer to individual grocery stores and other distribution warehouses. Only the 
movement of paste from Cannery A to Cannery B is eligible for the partial sales tax 
exemption. The subsequent movement ofproduct to the first distribution center and to 
retail stores and other warehouses is not eligible for the exemption. 

(5) "Marketplace" means the place where a commodity is sold for resale, at retail or 
for consumption at an animal feeding operation, notwithstanding any intervening 
activities to prepare the product for sale in the marketplace. Such preparation 
activities include, but are not limited to, cooling, sorting, inspection, grading, drying, 
packing, handling, washing, slaughtering and butchering (except as otherwise 
described in Codes 2011 and 2015 of the SIC Manual), candling, sterilizing, freezing, 
pasteurizing, homogenizing, and packaging. Producers of agricultural or horticultural 
products may prepare and market their products through a cooperative, joint venture, 
corporation or partnership in which they have a financial interest, or other such 
enterprises, and the diesel used in these enterprises to transport products to the 
marketplace is eligible for the sales tax exemption. 

(6) "Diesel fuel" means, for purposes of this regulation only, any fuel that is 
commonly or commercially known, sold or represented as diesel fuel No. I-D or No. 
2-D, pursuant to the specifications in American Society for Testing and Materials 
Standard Specification for Diesel Fuel Oils ("ASTM") D 975-81, which is 
incorporated herein by reference. Diesel fuel, for purposes of this regulation only, 
also includes Environmental Protection Agency rated diesel fuel commonly known as 
"federal fuel" sold for use in locomotives, or which is used in generators, pumps, 
dehydrators and any other equipment used in the conduct of farming and food 
processing activities. "Diesel fuel" does not include gasoline, kerosene, liquefied 
petroleum gas, natural gas in liquid or gaseous form, alcohol, aviation fuel, except 
diesel fuel sold for use in aircraft designed for agricultural aerial applications that 
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meets the specifications of ASTM D 1655, jet fuel, bunker fuel, or other like 
substance used as a fuel. Qualifying diesel fuel shall be identified accordingly on the 
invoice of sale. 

(7) "Qualified activity" means fanning activities as defined in subdivision (b)(l) or 
food processing, as defined in subdivision (b)(4). 

(c) Partial Exemption Certificates. 

(1) In General. A person who purchases diesel fuel for use in a qualified activity from 
an in-state retailer, or an out-of state retailer obligated to collect use tax, must provide 
the retailer with a partial exemption certificate in order for the retailer to claim the 
partial exemption. If the retailer takes a partial exemption certificate timely and in 
good faith, as defined in subdivision (c)(5), from a person who purchases diesel fuel 
for use in a qualified activity, the partial exemption certificate relieves the retailer 
from the liability for the sales tax subject to partial exemption under this regulation or 
the duty of collecting the use tax subject to partial exemption under this regulation. A 
partial exemption certificate will be considered timely if it is taken any time before 
the retailer bills the purchaser for the diesel fuel, any time within the retailer's nonnal 
billing or payment cycle, any time at or prior to delivery of the diesel fuel to the 
purchaser, or no later than 15 days after the date of purchase. A partial exemption 
certificate which is not taken timely will not relieve the retailer of the liability for tax 
excluded by the partial exemption; however the retailer may present satisfactory 
evidence to the Board that the retailer sold the diesel fuel to a person that used it in a 
qualified activity. A partial exemption from the sales and use tax under this part shall 
not be allowed unless the retailer claims the partial exemption on its sales and use tax 
return for the reporting period during which the transaction subject to the partial 
exemption occurred. Where the retailer fails to claim the partial exemption as set 
forth above, the retailer may file a claim for refund as set forth in subdivision (e). 

The partial exemption certificate fonn set forth in Appendix A may be used to claim 
the partial exemption. 

(2) Blanket Partial Exemption Certificates. In lieu of requiring a partial exemption 
certificate for each transaction, a person who purchases diesel fuel for use in a 
qualified activity may issue a blanket partial exemption certificate. The partial 
exemption certificate fonn set forth in Appendix A may be used as a blanket partial 
exemption certificate. Appendix A may also be used as a specific partial exemption 
certificate ifthe purchaser provides the purchase order or sales invoice number and a 
precise description ofthe property being purchased. A person who purchases diesel 
fuel for use in a qualified activity must include in the partial exemption certificate 
how much or what percentage of the diesel fuel purchased will be used in a qualified 
activity. Ifpurchasing diesel fuel not qualifying for the partial exemption, the 
purchaser must clearly state in documents such as a written purchase order, sales 
agreement, or contract that the sale or purchase is not subject to the blanket partial 
exemption certificate. 
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(3) Fonn of Partial Exemption Certificate. Any document, such as a letter or purchase 
order, timely provided by the purchaser to the seller wi]] be regarded as a partial 
exemption certificate with respect to the sale or purchase of diesel fuel if it contains 
all of the following essential elements: 

(A) The signature of the purchaser, purchaser's employee, or authorized 

representative of the purchaser. 


(B) The name, address and telephone number of the purchaser. 

(C) The number of the seller's permit held by the purchaser. If the purchaser is not 
required to hold a pennit because the purchaser sells only property of a kind the 
retail sale of which is not taxable, e.g., food products for human consumption, or 
because the purchaser makes no sales in this state, the purchaser must include on 
the certificate a sufficient explanation as to the reason the purchaser is not 
required to hold a California seller's pennit in lieu of a seller's pennit number. 

(D) A statement of how much or what percentage of the diesel fuel purchased will 
be used in a qualified fanning or food processing activity. 

(E) Date of execution ofdocument. 

(4) Retention and Availability of Partial Exemption Certificates. A retailer must retain 
each partial exemption certificate received from a person who purchases diesel fuel 
for use in a qualified activity for a period of not less than four years from the date on 
which the retailer claims a partial exemption based on the partial exemption 
certificate. 

While the Board will not nonnally require the filing of the partial exemption 
certificate with a sales and use tax return, when necessary for the efficient 
administration of the Sales and Use Tax Law, the Board may, on 30 days' written 
notice, require a retailer to commence filing with its sales and use tax returns copies 
of all partial exemption certificates. The Board may also require, within 45 days of 
the Board's request, retailers provide the Board access to any and all partial 
exemption certificates, or copies thereof, accepted for the purposes of supporting the 
partial exemption. 

(5) Good Faith. A seller will be presumed to have taken a partial exemption 
certificate in good faith in the absence of evidence to the contrary. A seller, without 
knowledge to the contrary, may accept a partial exemption certificate in good faith 
where the purchaser states that a certain percentage of the diesel fuel purchased will 
be used in farming activities or food processing. However, a partial exemption 
certificate cannot be accepted in good faith where the seller has knowledge that the 
diesel fuel is not subject to a partial exemption, or will not be otherwise used in a 
partially exempt manner. 
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(d) Partial Exemption Certificate for Use Tax. The partial exemption certificate must be 
completed by a person who purchases diesel fuel for use in a qualified activity to claim a 
partial exemption from use tax from an out-of-state retailer not obligated to collect the 
use tax. A partial exemption from the use tax shall not be allowed unless the purchaser or 
retailer claims the partial exemption on its individual use tax return, sales and use tax 
return, or consumer use tax return for the reporting period during which the transaction 
subject to the partial exemption occurred. Where the purchaser or retailer fails to claim 
the partial exemption as set forth above, the purchaser or retailer may file a claim for 
refund as set forth in subdivision (e). 

The purchaser who files an individual use tax return must attach a completed partial 
exemption certificate to the return. The purchaser who is registered with the Board as a 
retailer or consumer and files a sales and use tax return or consumer use tax return must, 
within 45 days of the Board's request, provide the Board access to any and all documents 
that support the claimed partial exemption. 

The partial exemption certificate fonn set forth in Appendix A may be used to claim the 
partial exemption. 

(e) Refund of Partial Exemption. 

(1) For the period commencing on September 1,2001, and ending on April 30,2002, 
a person who purchases diesel fuel for use in a qualified activity may claim the partial 
exemption on qualified purchases from an in-state retailer or an out-of-state retailer 
obligated to collect the use tax by furnishing the retailer with a partial exemption 
certificate on or before July 31, 2002. The retailer must refund the tax or tax 
reimbursement directly to a purchaser of diesel fuel for use in a qualified activity or, 
at the purchaser's sole option, the purchaser may be credited with such amount. 

(2) A retailer who paid sales tax on a qualified sale or a person who paid use tax on a 
qualified purchase and who failed to claim the partial exemption as provided by this 
regulation may file a claim for refund equal to the amount of the partial exemption 
that he or she could have claimed pursuant to this regulation. The procedure for filing 
a claim shall be the same as for other claims for refund filed pursuant to Revenue and 
Taxation Code section 690 I. For transactions subject to use tax, a person who 
purchases diesel fuel for use in a qualified activity filing a claim for refund of the 
partial exemption has the burden of establishing that he or she was entitled to claim 
the partial exemption with respect to the amount of refund claimed under this part. 
For transactions subject to sales tax, a person filing a claim for refund of the partial 
exemption has the burden of establishing that the purchaser of the diesel fuel 
otherwise met all the requirements of a person who purchases diesel fuel for use in a 
qualified activity at the time of the purchase subject to the refund claimed under this 
part. 
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(f) Improper Use of Partial Exemption. Notwithstanding subdivision (a), tax applies to 
any sale of, and the storage, use, or other consumption in this state of diesel fuel that is 
used in a manner not qualifying for the partial exemption under this regulation. 

(g) Purchaser's Liability for the Payment of Sales Tax. 

(1) If a purchaser timely submits a copy of a partial exemption certificate to the 
retailer or partial exemption certificate for use tax to the Board, and then uses the 
diesel fuel in a manner not qualifying for the partial exemption, the purchaser shall be 
liable for payment of the sales tax, with applicable interest, to the same extent as if 
the purchaser were a retailer making a retail sale of the diesel fuel at the time the 
diesel fuel was so removed, converted, or used. 

(2) A purchaser providing a partial exemption certificate accepted in good faith by the 
retailer or a partial exemption certificate for use tax to the Board for diesel fuel that 
does not qualify for the partial exemption is liable for payment of the sales tax, with 
applicable interest, to the same extent as ifthe purchaser were a retailer making a 
retail sale of the diesel fuel at the time the diesel fuel was purchased. 

(h) Records. Adequate and complete records must be maintained by the person who 
purchases diesel fuel for use in a qualified activity as evidence that the diesel fuel 
purchased was used in a qualified activity. 

(i) Operative Date. This regulation is operative as of September 1, 2001. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 
6357.1, Revenue and Taxation Code. 
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Revised Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1598 


Section 1598. Motor Vehicle and Aircraft Fuels. 

(a) In General. Sales tax or use tax applies to the sale or use of fuel for propelling motor 
vehicles or aircraft or for other purposes, except as stated below. 

(b) Exceptions. 

(1) Neither the sales tax nor the use tax applies to the sale or use ofmotor vehicle fuel 
used in propelling aircraft, the distribution of which in this state is subject to the tax 
imposed by Part 2 (commencing with Section 7301) of Division 2 of the Revenue and 
Taxation Code. This type of fuel includes gasoline and similar fuels but does not 
include aircraft jet fuel. (See subdivision (hi) for requirements for supporting aircraft 
fuel exemptions.) 

(2) Neither the sales tax nor the use tax applies to the sale or use of aircraft fuel sold 
to an air common carrier for immediate consumption or shipment in its business as an 
air common carrier on a flight whose final destination is a foreign destination (see 
Regulation 1621, Sales to Common Carriers). 

(c) Measure of Tax. 

(1) The measure of tax includes: 

(A) The tax imposed by the United States upon importers or producers of 
gasoline, diesel, and jet fuel, except as provided in (c)(2)(D) and (c )(2)(E), 

(8) The tax imposed upon distributors of gasoline and similar fuels by the State of 
California pursuant to Part 2 ofDivision 2 of the Revenue and Taxation Code, 
and which has not been refunded, and 

(C) The tax imposed by the State ofCalifornia on aircraft jet fuel pursuant to 
Chapter 2.5 ofPart 2 of Division 2 of the Revenue and Taxation Code. 

(2) The measure of tax does not include: 

(A) The use fuel tax, including the annual flat rate fuel tax, imposed by the State 
of California pursuant to Part 3 of Division 2 of the Revenue and Taxation Code 
on the following fuels: 

1. Compressed natural gas. 

2. Liquid natural gas. 

3. Liquefied petroleum gas. 



4. Ethanol or methanol containing not more than 15 percent gasoline or diesel 
fuel. 

5. All other fuels not taxed under Parts 2 or 31 of Division 2 of the Revenue 
and Taxation Code. 

(B) The diesel fuel tax, imposed by the State of California pursuant to Part 31 of 
Division 2 of the Revenue and Taxation Code. 

(C) The federal retailer's excise taxes on: 

1. Gasoline used as a fuel in noncommercial aircraft. 

2. Jet fuel used as a fuel in noncommercial aircraft. 

3. Diesel fuel. 

4. Special motor fuels. 

(D) Prior to July 1, 1995, the federal excise tax imposed pursuant to Section 4091 
of the Internal Revenue Code with respect to diesel fuel and jet fuel for which the 
purchaser certifies that he or she is entitled to either a direct refund or credit 
against his or her income tax for the federal excise tax paid. (See subdivision (,,1) 
for requirements for supporting claimed exclusions.) 

(E) Beginning July 1, 1995, the federal excise tax imposed pursuant to Section 
4081 or 4091 ofthe Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser certifies that he or she is entitled to either a direct 
refund or credit against his or her income tax for the federal excise tax paid. (See 
subdivision (ij) for requirements for supporting claimed exclusions.) 

(F) Beginning January 1, 2001, the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser provides a valid certificate pursuant to 
subdivision Gk). 

(d) Partial Exemption for Motor Vehicle Fuel. Operative July 1,2010, section 6357.7 of 
the Revenue and Taxation Code provides a partial exemption from sales and use tax for 
the sale of, and the storage, use, or other consumption in this state of motor vehicle fuel. 
"Motor vehicle fuel" means gasoline and aviation gasoline and does not include jet fuel, 
kerosene, liquefied petroleum gas, natural gas in liquid or gaseous form, alcohol, or 
racing fuel, as defined in the Motor Vehicle Fuel Tax Law. 

The partial exemption applies to the taxes imposed by section 6051, 6051.3, 6051.7, 
6201, 6201.3, and 6201.7 of the Revenue and Taxation Code (cumulative statewide 6% 
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sales and use tax rate), but does not apply to the taxes imposed or administered pursuant 
to sections 6051.2, 6051.5, 6201.2, or 6201.5 of the Revenue and Taxation Code, the 
Bradley-Bums Uniform Local Sales and Use Tax Law, the Transactions and Use Tax 
Law, or section 35 of article XIII of the California Constitution. 

(e) Additional Tax on Sale of Diesel Fuel. 

(1) Operative July 1, 2011, an additional 1.75 fHiU=00ftt state sales and use tax is 
imposed on the sales and the storage. use. or other consumption of "diesel fuel" as 
defined in section 60022 of the Revenue and Taxation Code. As defined in this 
section, diesel fuel does not include gasoline, kerosene, liquefied petroleum gas, 
natural gas in liquid or gaseous form, or alcohol. 

(2llhe additional state sales and use tax is imposed at the following rates: 

LA) 1.87 percent for the period July 1,2011. through June 30,2012: 

ill12.17 percent for the period July 1.2012, through June 30. 2013; 

(C) 1.94 percent f()r the period JulyL 2013, through June 30. 2014; and 

(D) 1.75 percent on or after July 1, 2014. 

Q~) Exemptions and Exemption Certificates. 

(A) An exemption from the additional 1.75 J:!!0f@@fttstate sales and use tax is 
provided for diesel fuel purchased for use or used in a manner that is exempt from 
the taxes imposed pursuant to Part 31 (commencing with section 60001) of 
Division 2 of the Revenue and Taxation Code and not subject to the back up tax 
imposed by section 60058 or the payment requirement specified in section 60108 
of the Revenue and Taxation Code. 

(B) Exempt bus operators. An exemption from the additional 1.7) iJ@f@@fttstate 
sales and use tax is provided for diesel fuel subject to the payment requirement 
specified in section 60502.2 of the Revenue and Taxation Code. 

(C) Sellers of diesel fuel for which the purchaser claims exemption from the 
measure of tax under this subdivision shall secure from the purchaser and retain a 
certificate in substantially the form prescribed below. The certificate shall relieve 
the seller from liability for any tax due only if it is timely taken in good faith. A 
certificate will be considered timely if it is taken at any time before the seller bills 
the purchaser for the property, or any time within the seller's normal billing and 
payment cycle, or any time at or prior to delivery of property to the purchaser. 
The certificate will be valid until revoked in writing by the purchaser. 
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Certificate for Exemption from the 1.75 PeFeeutAdditional State Sales 
and Use Tax Imposed Under Sections 6051.8 and 6201.8 

This certificate may be issued by a purchaser whose fuel purchase is exempt from the 
diesel fuel taxes imposed under section 60050 and not subject to the backup tax 
imposed under section 60058 or the payment requirement specified in section 60108 
of the Revenue and Taxation Code. 

This certificate may be issued by a purchaser whose fuel purchase is subject to the 
payment requirement specified in section 60502.2 of the Revenue and Taxation Code. 

This certificate entitles the seller to exclude the sale amount from the measure of sales 
subject to the additional state sales and use tax imposed on sales and purchases of 
<l.iesel fu(!l under sections 6051.8 and 6701.8 of the Revenue and Taxation Code. 

I HEREBY CERTIFY: That the purchase ofdiesel from 

D is exempt from diesel fuel taxes (e.g., exempt train operators or exempt 
off-highway use). 

The purchase is not subject to the additional 1.75 l!8¥eefttstate sales and 
use tax iml!S8@0 0)' R@v@Rti@ fUiO Tanati€nl C808 88@ti8B8 ~QS 1.& Mtl 
~2Ql.g because it is exempt from the diesel fuel taxes imposed under 
Revenue and Taxation Code section 60050 and not subject to the backup 
tax imposed by section 60058 or the payment requirement specified in 
section 60108. f8¥ the tBHswIBg ¥0&8SB: 

is purchased by an exempt bus operator. 

The purchase is not subject to the additional 1.'75 l!@¥@@Btstate sales and 
use tax iml!8!H~0 0)' RtW@BlUl &BO TtHt&ti8B C80@ 8@@ti8B8 ~QS 1.& &BO 
@2Q1.3 because it is subject to the payment requirement specified in 
Revenue and Taxation Code section 60502.2. 

In the event the diesel fuel is not used in a manner which entitles me to an 
exemption from the tli08s1 ftt@ladditional state sales and use tax@8, it is 
understood that I am required by the Sales and Use Tax Law to report and 
pay the additional 1.7S l!@¥@@Btsales tax imposed byRevenue and Taxation 
Code section 6051.8 on the sales price of the diesel fuel to me. with 
applicable interest. as if I were a retailer making a retail sale of the diesel 
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fuel at the time the fuel is so used. This certificate is valid until revoked in 
writing by the purchaser. 

(Company N arne) 

Phone Number: 

Signature: Date: ______ 
(Signature of Authorized Agent) 

(Owner, Partner, Purchasing Agent, etc.) 

License/permit # (if any): 
(Exempt bus operator, train operator, fuel registration) 

(ef) Sales of Motor Vehicle Fuel on Sales Tax-Included Basis. Sales tax reimbursement 
will be deemed included in the total price per gallon of gasoline dispensed through an 
apparatus on which there is a price per gallon display including all taxes as required by 
Business and Professions Code Section 13470. Sales tax reimbursement will be deemed 
included in the total price per gallon ofother motor vehicle fuel if the retailer posts on the 
premises a notice reading substantially as follows: 

"The price per gallon of all motor vehicle fuel includes reimbursement for applicable 
sales taxes computed to the nearest mill." 

Following are examples of prices computed on a tax-included basis: 

(A) Sales price per gallon ofgasoline net of all taxes. $2.435 
Federal excise tax * ................................................... . .184 
State excise tax* ...................................................... . .353 
Total $2.972 
*Sales tax reimbursement computed at 2 114%* 
of$2.972................................................................... . .067 
Total tax-included price per gallon ............................ . $3.039 

(B) Sales price per gallon of diesel fuel 
net of all taxes* ....................................................... .. $2.355 
Federal excise tax * ................................................... . .244 
Total $2.599 
*Sales tax reimbursement computed at 
9%* of$2.599.......................................................... . .234 
State excise tax* ...................................................... . .13(; 
Total tax-included price per gallon ........................... .. $2.~ 
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*The rates used are for purposes of this example only. The rates in effect at the time of 
the sale and at the place where the business is located must be used in computing the tax­
included selling price of fuel. 

(fg) Application of Sales or Use Tax to Fuel Furnished With Leased Vehicles or Aircraft. 
The lessor is the retailer of fuel furnished to a lessee of a vehicle or an aircraft if the sales 
price of the fuel is separately stated from the rental charge for the vehicle or aircraft. The 
lessor is also the retailer of fuel furnished to a lessee under a lease which is a "sale" or 
"purchase" (see Regulations 1660 and 1661) and under which the rental charge includes 
fuel for the operation of the vehicle or aircraft (such arrangements are sometimes called 
"wet rentals"). The lessor may purchase such fuel for resale. 

The lessor is the consumer of fuel furnished to a lessee of a vehicle or an aircraft under a 
lease which is not a "sale" or "purchase" (see Regulations 1660 and 1661) and under 
which the rental charge includes fuel for the operation of the vehicle or aircraft. If a 
lessor of mobile transportation equipment elects under Regulation 1661 to report and pay 
use tax measured by the "fair rental value" of the mobile transportation equipment leased, 
the "fair rental value" does not include the sale price to the lessor of fuel which is 
furnished under the lease to the lessee. 

(gh) Refunds of Excise Tax 

(1) Federal Excise Taxes. 

The refund of the federal excise tax on gasoline, diesel, or jet fuel (either by direct 
refund or as a credit against income tax) is an adjustment to the sales price of the 
gasoline, diesel, or jet fuel. Accordingly, the retailer who paid the sales tax or the 
purchaser who paid use tax measured by the sales price of the gasoline, diesel, or jet 
fuel which included that federal excise tax may file with the Board a claim for refund 
of tax measured by the amount of the federal excise tax so refunded or credited. The 
claim must be supported by proof of the exempt use of the gasoline, diesel, or jet fuel 
and of the refund or credit of the federal excise tax to the purchaser. 

(2) Sales or Use Tax Refunds. If the sales or use tax refund is made to a person other 
than the consumer, the person receiving the refund must pay it to the consumer. 

(fii) Supporting Data for Aircraft Fuel Exemptions. Sellers of motor vehicle fuel which, at 
the time of sale, is exempt from sales and use tax under subdivision (b )(1), shall secure 
and retain documentary evidence to support their exempt sales. 

(1) The exemption with respect to motor vehicle fuel sold and delivered directly into 
the fuel supply tank of aircraft may be supported either by a properly completed sales 
invoice or an aircraft fuel exemption certificate in the form prescribed in subdivision 
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(hi)(2). If a sales invoice is used, it must show the purchaser's name and address, the 
aircraft identification number, the number of gallons sold, the price per gallon, the 
amount of sale, the date of sale, and the name and address of the seller. 

(2) The exemption with respect to retail sales of motor vehicle fuel delivered into the 
purchaser's storage facilities or receptacles other than the fuel tanks of aircraft, for use 
in propelling aircraft shall be supported by an aircraft fuel exemption certificate and 
an invoice. An exemption certificate in substantially the following form and signed 
by the purchaser shall be retained by the seller as evidence to support such exempt 
sales. The exemption certificate will be valid until revoked in writing by the 
purchaser. 

Exemption Certificate for Motor Vehicle Fuel for Propelling Aircraft 

This certificate may be issued by a purchaser for purchases ofmotor vehicle fuel (other 
than aircraft jet fuel) for use in propelling aircraft. 

I HEREBY CERTIFY: That I am the owner or operator ofthe aircraft identified below; 
that the motor vehicle fuel which I shall purchase 

__________________________, will be used in propelling aircraft: 
and that the distribution of this fuel is subject to the tax imposed by the Motor Vehicle 
Fuel License Tax Law (Revenue and Taxation Code section 7301 et seq.) and not subject 
to refund. 

In the event that any of this motor vehicle fuel is used for purposes other than propelling 
aircraft, it is understood that I am required by the Sales and Use Tax Law to report and 
pay tax measured by the purchase price ofsuch fueL This certificate is valid until revoked 
in writing by the purchaser. 

Purchaser: 

(Company Name) 

Address: 

Phone Number: 

Signature: Date: 

(Signature of Authorized Agent) 

Title: 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if any): ___________________________________ 
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Identification Numbers ofAircraft Owned or Operated 

(ii) Certificate for Exclusion of Federal Excise Taxes from Measure ofTax. Sellers of 
gasoline, diesel~ or jet fuel for which the purchaser claims exclusion from the measure of 
tax under subdivision (c)(2)(D) or (c)(2){E) shall secure from the purchaser and retain a 
certificate in substantially the form prescribed in subdivision (ii)( I). 

(l) The certificate prescribed below shall relieve the seller from liability for any tax 
due only if it is timely taken in good faith. A certificate will be considered timely if it 
is taken at any time before the seller bills the purchaser for the property, or any time 
within the seller's normal billing and payment cycle, or any time at or prior to 
delivery of property to the purchaser. The certificate will be valid until revoked in 
writing by the purchaser. 

Certificate for the Exclusion of Sales and Use Tax on Federal Excise Taxes 

This certificate may be issued by a purchaser whose entire fuel purchase is entitled to a 
direct refund or credit for the federal excise taxes for income tax purposes. This 
certificate entitles the seller to exclude the amount of federal excise taxes imposed on fuel 
purchases from the measure of sales and use tax. 

I HEREBY CERTIFY: That I am entitled to either a direct refund or credit against my 
income tax for the federal excise tax paid pursuant to Internal Revenue Code Section 
4081 or 4091 for the gasoline/diesel/jet fuel I shall purchase from 

In the event the fuel is not used in a manner which entities me to a direct refund or credit 
against my income tax or ifI do not receive such refund or credit, it is understood I am 
required by the Sales and Use Tax Law to report and pay tax measured by the amount of 
federal excise tax paid to the extent the seller has not remitted sales or use tax measured 
by that amount. This certificate is valid until revoked in writing by the purchaser. 

Purchaser: 

(Company Name) 
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Address: _____________________________________ 

Phone Number: 

Signature: __________________________ Date: ______ 

(Signature of Authorized Agent) 

Title: 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if any): ______________ 

(2) Any person, including any officer or employee ofa corporation who gives the 
certificate described in subdivision (ij)(l) and who knows at the time of purchase that 
he or she is not entitled to either a direct refund or credit against his or her income tax 
is liable to the state for the amount of sales or use tax that would be due had he or she 
not given the certificate. In addition to the tax, interest, and other penalties, the person 
is liable for a penalty of 10 percent of the tax or five hundred dollars ($500), 
whichever is greater, for purchases made for personal gain or to evade payment of 
taxes. 

uk) Alternate Certificate for Exclusion of Federal Excise Taxes from Measure ofTax. On 
and after January 1, 2001, a purchaser ofgasoline, diesel, or jet fuel who is qualified 
under subdivision Ok)( 1) may issue a certificate in substantially the form set forth in 
subdivision Uk)(3) to the seller ofthat fuel. A seller who takes and retains such certificate 
shall be relieved of liability for tax due measured by the federal excise taxes imposed 
pursuant to Section 4081 or 4091 of the Internal Revenue Code on the fuel sold under the 
certificate, provided the certificate is timely taken in good faith. A certificate will be 
considered timely if it is taken at any time before the seller bills the purchaser for the 
property, or any time within the seller's normal billing and payment cycle, or any time at 
or prior to delivery of property to the purchaser. The certificate will be valid until 
revoked in writing by the purchaser. 

(1) A purchaser is qualified and may issue a certificate under subdivision uk) if 
satisfying all the following requirements: 

(A) The purchaser was entitled to either a direct refund or credit against his or her 
income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of 
the Internal Revenue Code for more than 50 percent of all the purchaser's 
purchases of gasoline, diesel, and jet fuel during the prior calendar year on an 
aggregate basis. A purchaser who was entitled to a direct refund or credit against 
his or her income tax for the federal excise tax imposed pursuant to Section 4081 
or 4091 of the Internal Revenue Code for more than 50 percent of that purchaser's 
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purchases of one type of fuel, e.g., diesel, but not more than 50 percent of all that 
purchaser's purchases of gasoline, diesel, and jet fuel on an aggregate basis is not 
a qualified purchaser, and may not issue a certificate under this subdivision, for 
any of that purchaser's purchases of fuel. 

(B) The purchaser's business remains substantially the same as during the prior 
calendar year whereby the purchaser reasonably expects to be entitled to either a 
direct refund or credit against his or her income tax for the federal excise tax 
imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code for more 
than 50 percent of the purchaser's purchases ofgasoline, diesel, and jet fuel on an 
aggregate basis. 

(C) The purchaser holds a valid California seller's permit. 

(2) With respect to any fuel purchased under the certificate which is used in a manner 
whereby the purchaser is not entitled to a direct refund or credit against his or her 
income tax of the federal excise tax imposed pursuant to Section 4081 or 4091 of the 
Internal Revenue Code, the purchaser is liable for use tax on the amount of that 
federal excise tax. The purchaser must report and pay such use tax with the 
purchaser's return for the period in which the fuel was used. A certificate may not be 
issued under this subdivision when the purchaser knows that all of the fuel that would 
be purchased under the certificate will be used in a manner whereby the purchaser is 
not entitled to a direct refund or credit against his or her income tax of the federal 
excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code. 

(3) A certificate issued under this subdivision shall be in substantially the following 
form: 

Revenue and Taxation Code Section 6245.5 Certificate for the Exclusion of Sales 
and Use Tax on Federal Excise Taxes 

This certificate may be issued for purchases of gasoline, diesel, or jet fuel by a purchaser 
who meets all the required conditions. This certificate entitles the seller to exclude the 
amount of federal excise taxes imposed on such fuel purchases from the measure of sales 
and use tax. 

I HEREBY CERTIFY that I satisfy all of the following conditions: 

1. I was entitled to either a direct refund or credit against my income tax for the federal 
excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code for 
more than 50 percent of my purchases ofgasoline, diesel, and jet fuel on an aggregate 
basis during the prior calendar year. 

2. My business remains substantially the same as during the prior @8:I@R88fcalendar year 
such that I reasonably expect to be entitled to either a direct refund or credit against my 
income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of the 
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Internal Revenue Code for more than 50 percent ofmy purchases of gasoline, diesel, or 
jet fuel on an aggregate basis. 

3. I hold a valid California seller's permit, the number for which is set forth below. 

With respect to any fuel that is not used in a manner which entitles me to a direct refund 
or credit against my income tax of the federal excise tax imposed pursuant to Section 
4081 or 4091 ofthe Internal Revenue Code, or ifI do not receive such refund or credit, I 
will report and pay tax, measured by the amount of the federal excise tax that had been 
paid in connection with that fuel, with my return for the period on which the fuel is used. 

This certificate is valid until revoked in writing by the purchaser. 


Purchaser: 


(Company Name) 

Address: 

Phone Number: 

Signature: ___________________________ Date: ______ 

(Signature of Authorized Agent) 

Title: 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if any): _____________ 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6011,6012, 6051.8, 6201.8, 6245.5, 6357, 6357.3 6357.5, 6357.7,~ and 6423, 
Revenue and Taxation Code. 
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Statement of Compliance 

The State Board of Equalization, in process of adopting Sales and Use Tax Regulation 

1533.2, Diesel Fuel Used in Farming Activities or Food Processing, and Regulation 1598, 

DMotor Vehicle and Aircraft Fuel, did comply with the provision of Government Code section 

11346.8(c) and section 44 of Title 1, California Code of Regulations. The 15-day letter and 

the changed version of Regulations 1533.2 and 1598 weremailedonJune8.2011.to 

interested parties who commented orally or in writing or that requested such information and 

were made available for public comment from June 8 to July 26, 2011, a period of 48 days 

prior to the public hearing. 

July 21, 2011 !!f[~~~E.Be on 
Regulations Coordinator 
State Board of Equalization 

http:weremailedonJune8.2011.to


Revised Text of Proposed Amendments to 

California Code of Regulations, Title 18, Section 1533.2 

Section 1533.2. Diesel Fuel Used in Farming Activities or Food Processing. 

(a) General. Commencing on and after September 1, 2001, Section 6357.1 of the 
Revenue and Taxation Code partially exempts from sales and use tax the sale of, and the 
storage, use, or other consumption in this state, ofdiesel fuel used in fanning activities or 
food processing. The tenus "fanning activities" and "food processing" are defined below. 

For the period commencing on September 1, 2001, and ending on December 31,2001, 
the partial exemption applies to the taxes imposed by Sections 6051 and 6201 of the 
Revenue and Taxation Code (4.75%), but does not apply to the taxes imposed pursuant to 
Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Bums 
Unifonn Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
of article XIII of the California Constitution. 

For the period commencing on January 1, 2002, and ending on June 30, 2004, the partial 
exemption applies to the taxes imposed by Sections 6051, 6051.3, 6201, and 6201.3 of 
the Revenue and Taxation Code (5%), but does not apply to the taxes imposed pursuant 
to Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Bums 
Unifonn Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
of article XIII of the California Constitution. 

For the period commencing on July 1,2004, and ending on March 31,2009, the partial 
exemption applies to the taxes imposed by Sections 6051,6051.3,6051.5,6201,6201.3, 
and 6201.5 ofthe Revenue and Taxation Code (5.25%), but does not apply to the taxes 
imposed or administered pursuant to Sections 6051.2 and 6201.2 of the Revenue and 
Taxation Code, the Bradley-Bums Unifonn Local Sales and Use Tax Law, the 
Transactions and Use Tax Law, or Section 35 of article XIII of the California 
Constitution. 

For the period commencing on April 1, 2009, and ending on June 30,2011 \vhen sections 
6051.7 and 6201.7 of the Revenue and Taxation Code cease to be operative, the partial 
exemption applies to the taxes imposed by sections 6051, 6051.3, 6051.5, 6051.7, 6201, 
6201.3,6201.5, and 6201.7 of the Revenue and Taxation Code (6.25%), but does not 
apply to the taxes imposed or administered pursuant to sections 6051.2 and 6201.2 of the 
Revenue and Taxation Code, the Bradley-Bums Unifonn Local Sales and Use Tax Law, 
the Transactions and Use Tax Law, or section 35 of article XIII of the California 
Constitution. 

For the period commencing on July 1, 2011, the partial exemption applies to the taxes 
imposed by sections 6051, 6051.3, 6051.5, 6051.8, 6201, 6201.3, 6201.5, and 6201.8 of 
the Revenue and Taxation Code (7.QQ%1, but does not apply to the taxes imposed or 
administered pursuant to sections 6051.2 and 6201.2 of the Revenue and Taxation Code, 
the Bradley-Bums Unifonn Local Sales and Use Tax Law, the Transactions and Use Tax 
Law, or section 35 of article XIII of the California Constitution. given the varying rates 



of the taxes imposed by sections 6051.8 and 6201.8. the partial exemption applies to the 
following cumulative sales and use tax rates: 

ill 7.12 percent for the period July 1. 2011. through June 30,2012: 

(2) 7.42 percent for the period July 1. 2012, through June 30,2013: 

(3) 7.19 percent for the period July 1.2013. through June 30,2014: and 

(4) 7.00 percent on or after July 1. 2014. 

(b) Definitions. For purposes of this regulation: 

(1) "Farming activities" mean a trade or business involving the cultivation ofland or 
the raising or harvesting of any agricultural or horticultural commodity that may be 
legally sold to or offered for sale to others. These include the trade or business of 
operating a nursery or sod farm; the raising or harvesting of trees bearing fruit or nuts, 
or of other crops (e.g., grains, vegetables, or cotton); the raising of ornamental trees 
(other than evergreen trees that are more than six years old at the time they are 
severed from their roots); and the raising, shearing, feeding, caring for, training, and 
management of animals. The raising of animals includes the delivery of feed to the 
animal feeding operation, whether by the owner or the supplier of the feed. Operating 
a garden plot, orchard, or farm for the purpose of growing plants or animals for a 
person's own use shall not be considered a farming activity. Harvesting involves the 
gathering of any agricultural or horticultural commodity and includes activities such 
as crop drying, cotton ginning, and fruit ripening. Harvesting an agricultural 
commodity also includes the washing of the agricultural commodity, the inspection 
and grading of the agricultural commodity or livestock, and the packaging of the 
agricultural commodity for shipment as well as those activities delineated in Codes 
0723 and 0724 of the Standard Industrial Classification Manual published by the 
United States Office of Management and Budget, 1987 edition (hereafter SIC 
Manual). For purposes of this regulation, merely buying and reselling plants or 
animals grown or raised entirely by another is not raising an agricultural or 
horticultural commodity. A person is engaged in raising a plant or animal, rather than 
the mere selling ofa plant or animal, if the plant or animal is held for further 
cultivation and development prior to sale. In determining whether a plant or animal is 
held for further cultivation and development prior to sale, consideration will be given 
to all of the facts and circumstances, including: the value added by a person to the 
plant or animal through agricultural or horticultural processes; the length of time 
between the person's acquisition of the plant or animal and the time that the person 
makes the plant or animal available for sale; and in the case of a plant, whether the 
plant is kept in the container in which purchased, replanted in the ground, or replanted 
in a series of larger containers as it is grown to a larger size. 
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Fanning activities also include the transportation and delivery of the agricultural or 
horticultural commodity, as described herein, from the trade or business that 
cultivated, raised or harvested the commodity to the marketplace, as described in 
subdivision (b)(5), and any empty haul related to the transportation of that 
agricultural or horticultural commodity. 

Farming activities do not include food processing or transportation and delivery of 
processed food products to the marketplace. 

Example A: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load of tomatoes. The tomatoes are hauled to a processing plant. The 
hauler returns to the field with empty trailers. The sale of diesel fuel to the 
commercial hauler for use in this activity is partially exempt from tax. 

Example B: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load of fresh bell peppers. The bell peppers are sold to a grocery store 
and are delivered to the grocery store's distribution center. At the distribution center, 
the hauler picks up a load of pallets to deliver to another customer. The sale of diesel 
fuel to the commercial hauler for use from the yard the field and to the grocery store's 
distribution center is partially exempt from tax. The sale of diesel fuel to the 
commercial hauler for use in delivering the pallets is not partially exempt from tax. 

Example C: A nursery owner transports its horticultural products to a distribution 
center. After delivering the product, the nursery owner makes two stops. The first 
stop is to pick up fertilizer for use at the nursery. The second stop is personal business 
unrelated to the nursery operation. The sale ofdiesel fuel to the nursery owner for use 
in this example is partially exempt from tax up to and including the first stop. 

(2) "Plants" mean an agricultural or horticultural commodity produced in a fanning 
activity which includes, but is not limited to, trees bearing fruit or nuts, other crops, 
an ornamental tree, a vine, a bush, or sod. Sea plants are produced in a fanning 
activity if they are tended and cultivated as opposed to merely harvested. 

(3) "Animals" mean a life form produced in a fanning activity which includes, but is 
not limited to, any livestock, poultry or other bird, and fish or other sea life. Fish and 
other sea life are produced in a farming activity if they are raised on a fish fann. A 
fish fann is an area where fish or other sea life are grown or raised as opposed to 
merely caught or harvested. 

(4) "Food processing" means the activities described in Industry Groups 201,202, 
203,204, and 207, or Codes 2068 and 2084 of the SIC Manual. Food processing 
activities also includes transporting raw product, supplies and materials to the 
processing facility, transporting partially processed food products between various 
divisions of the same food processing entity for further processing operations, and 
any empty hauls related to the transportation ofthat product. Food processing does 
not include transportation and delivery ofprocessed food products to the marketplace. 
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A food processor is not required to be engaged 50 percent or more of the time in such 
activities as described herein. 

Example A: A for-hire carrier, contracted for by a cheese plant, transports 
unprocessed milk from a dairy farm to the cheese plant for processing and then 
returns to the carrier's truck yard. The diesel used in this example is eligible for the 
partial sales tax exemption. 

Example B: A flour mill transports flour sacks from a bag manufacturer to the mill's 
facility, and then transports those sacks to other flour mills owned by the same entity. 
The diesel used to transport the sacks in this example is eligible for the partial sales 
tax exemption, but the transportation of flour is not. 

Example C: Cannery A and Cannery B are different divisions of the same food 
processing entity. Cannery A processes unprocessed tomatoes into tomato paste and 
then transports the paste to Cannery B for further processing. Cannery B processes 
the paste into tomato soup which is then transported to a grocery distribution 
warehouse. From the distribution warehouse the processed product is transported by 
the buyer to individual grocery stores and other distribution warehouses. Only the 
movement of paste from Cannery A to Cannery B is eligible for the partial sales tax 
exemption. The subsequent movement ofproduct to the first distribution center and to 
retail stores and other warehouses is not eligible for the exemption. 

(5) "Marketplace" means the place where a commodity is sold for resale, at retail or 
for consumption at an animal feeding operation, notwithstanding any intervening 
activities to prepare the product for sale in the marketplace. Such preparation 
activities include, but are not limited to, cooling, sorting, inspection, grading, drying, 
packing, handling, washing, slaughtering and butchering (except as otherwise 
described in Codes 2011 and 2015 of the SIC Manual), candling, sterilizing, freezing, 
pasteurizing, homogenizing, and packaging. Producers of agricultural or horticultural 
products may prepare and market their products through a cooperative, joint venture, 
corporation or partnership in which they have a financial interest, or other such 
enterprises, and the diesel used in these enterprises to transport products to the 
marketplace is eligible for the sales tax exemption. 

(6) "Diesel fuel" means, for purposes of this regulation only, any fuel that is 
commonly or commercially known, sold or represented as diesel fuel No. 1-D or No. 
2-D, pursuant to the specifications in American Society for Testing and Materials 
Standard Specification for Diesel Fuel Oils ("ASTM") D 975-81, which is 
incorporated herein by reference. Diesel fuel, for purposes of this regulation only, 
also includes Environmental Protection Agency rated diesel fuel commonly known as 
"federal fuel" sold for use in locomotives, or which is used in generators, pumps, 
dehydrators and any other equipment used in the conduct of farming and food 
processing activities. "Diesel fuel" does not include gasoline, kerosene, liquefied 
petroleum gas, natural gas in liquid or gaseous form, alcohol, aviation fuel, except 
diesel fuel sold for use in aircraft designed for agricultural aerial applications that 
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meets the specifications ofASTM D 1655, jet fuel, bunker fuel, or other like 
substance used as a fuel. Qualifying diesel fuel shall be identified accordingly on the 
invoice of sale. 

(7) "Qualified activity" means farming activities as defined in subdivision (b)( I) or 
food processing, as defined in subdivision (b)(4). 

(c) Partial Exemption Certificates. 

(I) In GeneraL A person who purchases diesel fuel for use in a qualified activity from 
an in-state retailer, or an out-of state retailer obligated to collect use tax, must provide 
the retailer with a partial exemption certificate in order for the retailer to claim the 
partial exemption. If the retailer takes a partial exemption certificate timely and in 
good faith, as defined in subdivision (c)(5), from a person who purchases diesel fuel 
for use in a qualified activity, the partial exemption certificate relieves the retailer 
from the liability for the sales tax subject to partial exemption under this regulation or 
the duty of collecting the use tax subject to partial exemption under this regulation. A 
partial exemption certificate will be considered timely if it is taken any time before 
the retailer bills the purchaser for the diesel fuel, any time within the retailer's normal 
billing or payment cycle, any time at or prior to delivery of the diesel fuel to the 
purchaser, or no later than 15 days after the date of purchase. A partial exemption 
certificate which is not taken timely will not relieve the retailer of the liability for tax 
excluded by the partial exemption; however the retailer may present satisfactory 
evidence to the Board that the retailer sold the diesel fuel to a person that used it in a 
qualified activity. A partial exemption from the sales and use tax under this part shall 
not be allowed unless the retailer claims the partial exemption on its sales and use tax 
return for the reporting period during which the transaction subject to the partial 
exemption occurred. Where the retailer fails to claim the partial exemption as set 
forth above, the retailer may file a claim for refund as set forth in subdivision (e). 

The partial exemption certificate form set forth in Appendix A may be used to claim 
the partial exemption. 

(2) Blanket Partial Exemption Certificates. In lieu of requiring a partial exemption 
certificate for each transaction, a person who purchases diesel fuel for use in a 
qualified activity may issue a blanket partial exemption certificate. The partial 
exemption certificate form set forth in Appendix A may be used as a blanket partial 
exemption certificate. Appendix A may also be used as a specific partial exemption 
certificate if the purchaser provides the purchase order or sales invoice number and a 
precise description of the property being purchased. A person who purchases diesel 
fuel for use in a qualified activity must include in the partial exemption certificate 
how much or what percentage of the diesel fuel purchased will be used in a qualified 
activity. If purchasing diesel fuel not qualifying for the partial exemption, the 
purchaser must clearly state in documents such as a written purchase order, sales 
agreement, or contract that the sale or purchase is not subject to the blanket partial 
exemption certificate. 
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(3) Fonn of Partial Exemption Certificate. Any document, such as a letter or purchase 
order, timely provided by the purchaser to the seller will be regarded as a partial 
exemption certificate with respect to the sale or purchase of diesel fuel if it contains 
all ofthe following essential elements: 

(A) The signature of the purchaser, purchaser's employee, or authorized 

representative of the purchaser. 


(B) The name, address and telephone number of the purchaser. 

(C) The number of the seller's pennit held by the purchaser. If the purchaser is not 
required to hold a pennit because the purchaser sells only property of a kind the 
retail sale of which is not taxable, e.g., food products for human consumption, or 
because the purchaser makes no sales in this state, the purchaser must include on 
the certificate a sufficient explanation as to the reason the purchaser is not 
required to hold a California seller's pennit in lieu of a seller's pennit number. 

(D) A statement ofhow much or what percentage of the diesel fuel purchased will 
be used in a qualified fanning or food processing activity. 

(E) Date of execution of document. 

(4) Retention and Availability of Partial Exemption Certificates. A retailer must retain 
each partial exemption certificate received from a person who purchases diesel fuel 
for use in a qualified activity for a period ofnot less than four years from the date on 
which the retailer claims a partial exemption based on the partial exemption 
certificate. 

While the Board will not nonnally require the filing of the partial exemption 
certificate with a sales and use tax return, when necessary for the efficient 
administration of the Sales and Use Tax Law, the Board may, on 30 days' written 
notice, require a retailer to commence filing with its sales and use tax returns copies 
of all partial exemption certificates. The Board may also require, within 45 days of 
the Board's request, retailers provide the Board access to any and all partial 
exemption certificates, or copies thereof, accepted for the purposes of supporting the 
partial exemption. 

(5) Good Faith. A seller will be presumed to have taken a partial exemption 
certificate in good faith in the absence ofevidence to the contrary. A seller, without 
knowledge to the contrary, may accept a partial exemption certificate in good faith 
where the purchaser states that a certain percentage of the diesel fuel purchased will 
be used in fanning activities or food processing. However, a partial exemption 
certificate cannot be accepted in good faith where the seller has knowledge that the 
diesel fuel is not subject to a partial exemption, or will not be otherwise used in a 
partially exempt manner. 

6 




(d) Partial Exemption Certificate for Use Tax. The partial exemption certificate must be 
completed by a person who purchases diesel fuel for use in a qualified activity to claim a 
partial exemption from use tax from an out-of-state retailer not obligated to collect the 
use tax. A partial exemption from the use tax shall not be allowed unless the purchaser or 
retailer claims the partial exemption on its individual use tax return, sales and use tax 
return, or consumer use tax return for the reporting period during which the transaction 
subject to the partial exemption occurred. Where the purchaser or retailer fails to claim 
the partial exemption as set forth above, the purchaser or retailer may file a claim for 
refund as set forth in subdivision (e). 

The purchaser who files an individual use tax return must attach a completed partial 
exemption certificate to the return. The purchaser who is registered with the Board as a 
retailer or consumer and files a sales and use tax return or consumer use tax return must, 
within 45 days of the Board's request, provide the Board access to any and all documents 
that support the claimed partial exemption. 

The partial exemption certificate form set forth in Appendix A may be used to claim the 
partial exemption. 

(e) Refund ofPartial Exemption. 

(1) For the period commencing on September 1, 2001, and ending on April 30, 2002, 
a person who purchases diesel fuel for use in a qualified activity may claim the partial 
exemption on qualified purchases from an in-state retailer or an out-of-state retailer 
obligated to collect the use tax by furnishing the retailer with a partial exemption 
certificate on or before July 31, 2002. The retailer must refund the tax or tax 
reimbursement directly to a purchaser of diesel fuel for use in a qualified activity or, 
at the purchaser's sole option, the purchaser may be credited with such amount. 

(2) A retailer who paid sales tax on a qualified sale or a person who paid use tax on a 
qualified purchase and who failed to claim the partial exemption as provided by this 
regulation may file a claim for refund equal to the amount of the partial exemption 
that he or she could have claimed pursuant to this regulation. The procedure for filing 
a claim shall be the same as for other claims for refund filed pursuant to Revenue and 
Taxation Code section 6901. For transactions subject to use tax, a person who 
purchases diesel fuel for use in a qualified activity filing a claim for refund of the 
partial exemption has the burden of establishing that he or she was entitled to claim 
the partial exemption with respect to the amount of refund claimed under this part. 
For transactions subject to sales tax, a person filing a claim for refund of the partial 
exemption has the burden of establishing that the purchaser of the diesel fuel 
otherwise met all the requirements of a person who purchases diesel fuel for use in a 
qualified activity at the time of the purchase subject to the refund claimed under this 
part. 
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(f) Improper Use of Partial Exemption. Notwithstanding subdivision (a), tax applies to 
any sale of, and the storage, use, or other consumption in this state of diesel fuel that is 
used in a manner not qualifying for the partial exemption under this regulation. 

(g) Purchaser's Liability for the Payment of Sales Tax. 

(1 ) If a purchaser timely submits a copy of a partial exemption certificate to the 
retailer or partial exemption certificate for use tax to the Board, and then uses the 
diesel fuel in a manner not qualifying for the partial exemption, the purchaser shall be 
liable for payment of the sales tax, with applicable interest, to the same extent as if 
the purchaser were a retailer making a retail sale of the diesel fuel at the time the 
diesel fuel was so removed, converted, or used. 

(2) A purchaser providing a partial exemption certificate accepted in good faith by the 
retailer or a partial exemption certificate for use tax to the Board for diesel fuel that 
does not qualify for the partial exemption is liable for payment of the sales tax, with 
applicable interest, to the same extent as if the purchaser were a retailer making a 
retail sale of the diesel fuel at the time the diesel fuel was purchased. 

(h) Records. Adequate and complete records must be maintained by the person who 
purchases diesel fuel for use in a qualified activity as evidence that the diesel fuel 
purchased was used in a qualified activity. 

(i) Operative Date. This regulation is operative as of September 1,2001. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 
6357.1, Revenue and Taxation Code. 
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Revised Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1598 


Section 1598. Motor Vehicle and Aircraft Fuels. 

(a) In General. Sales tax or use tax applies to the sale or use of fuel for propelling motor 
vehicles or aircraft or for other purposes, except as stated below. 

(b) Exceptions. 

(1) Neither the sales tax nor the use tax applies to the sale or use of motor vehicle fuel 
used in propelling aircraft, the distribution of which in this state is subject to the tax 
imposed by Part 2 (commencing with Section 7301) of Division 2 of the Revenue and 
Taxation Code. This type of fuel includes gasoline and similar fuels but does not 
include aircraft jet fuel. (See subdivision (Iii) for requirements for supporting aircraft 
fuel exemptions.) 

(2) Neither the sales tax nor the use tax applies to the sale or use of aircraft fuel sold 
to an air common carrier for immediate consumption or shipment in its business as an 
air common carrier on a flight whose final destination is a foreign destination (see 
Regulation 1621, Sales to Common Carriers). 

(c) Measure of Tax. 

(1) The measure of tax includes: 

(A) The tax imposed by the United States upon importers or producers of 
gasoline, diesel, and jet fuel, except as provided in (c)(2)(D) and (c)(2)(E), 

(B) The tax imposed upon distributors of gasoline and similar fuels by the State of 
California pursuant to Part 2 ofDivision 2 of the Revenue and Taxation Code, 
and which has not been refunded, and 

(C) The tax imposed by the State of California on aircraft jet fuel pursuant to 
Chapter 2.5 of Part 2 of Division 2 of the Revenue and Taxation Code. 

(2) The measure of tax does not include: 

(A) The use fuel tax, including the annual flat rate fuel tax, imposed by the State 
of California pursuant to Part 3 of Division 2 of the Revenue and Taxation Code 
on the following fuels: 

1. Compressed natural gas. 

2. Liquid natural gas. 

3. Liquefied petroleum gas. 



4. Ethanol or methanol containing not more than 15 percent gasoline or diesel 
fuel. 

5. All other fuels not taxed under Parts 2 or 31 of Division 2 of the Revenue 
and Taxation Code. 

(B) The diesel fuel tax, imposed by the State of California pursuant to Part 31 of 
Division 2 of the Revenue and Taxation Code. 

(C) The federal retailer's excise taxes on: 

1. Gasoline used as a fuel in noncommercial aircraft. 

2. Jet fuel used as a fuel in noncommercial aircraft. 

3. Diesel fuel. 

4. Special motor fuels. 

(D) Prior to July 1, 1995, the federal excise tax imposed pursuant to Section 4091 
of the Internal Revenue Code with respect to diesel fuel and jet fuel for which the 
purchaser certifies that he or she is entitled to either a direct refund or credit 
against his or her income tax for the federal excise tax paid. (See subdivision (ij) 
for requirements for supporting claimed exclusions.) 

(E) Beginning July 1, 1995, the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser certifies that he or she is entitled to either a direct 
refund or credit against his or her income tax for the federal excise tax paid. (See 
subdivision (ij) for requirements for supporting claimed exclusions.) 

(F) Beginning January 1,2001, the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser provides a valid certificate pursuant to 
subdivision Gk). 

(d) Partial Exemption for Motor Vehicle Fuel. Operative July 1, 2010, section 6357.7 of 
the Revenue and Taxation Code provides a partial exemption from sales and use tax for 
the sale of, and the storage, use, or other consumption in this state of motor vehicle fuel. 
"Motor vehicle fuel" means gasoline and aviation gasoline and does not include jet fuel, 
kerosene, liquefied petroleum gas, natural gas in liquid or gaseous form, alcohol, or 
racing fuel, as defined in the Motor Vehicle Fuel Tax Law. 

The partial exemption applies to the taxes imposed by section 6051, 6051.3, 6051.7, 
6201,6201.3, and 6201.7 of the Revenue and Taxation Code (cumulative statewide 6% 
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sales and use tax rate), but does not apply to the taxes imposed or administered pursuant 
to sections 6051.2, 6051.5, 6201.2, or 6201.5 of the Revenue and Taxation Code, the 
Bradley-Bums Uniform Local Sales and Use Tax Law, the Transactions and Use Tax 
Law, or section 35 of article XIII ofthe California Constitution. 

(e) Additional Tax on Sale ofDiesel Fuel. 

(1) Operative July 1, 2011, an additional 1.7S f!8¥@@ftt state sales and use tax is 
imposed on the sales and the storage, use, or other consumption of "diesel fuel" as 
defined in section 60022 of the Revenue and Taxation Code. As defined in this 
section, diesel fuel does not include gasoline, kerosene, liquefied petroleum gas, 
natural gas in liquid or gaseous form, or alcohol. 

(2) The additional state sales and use tax is imposed at the following rates: 

CA) 1.87 percent for the period July 1. 201 L through June 30, 2012: 

(B) 2.17 percent for the period July 1. 2012, through June 30,2013: 

(C) 1.94 percent for the period July 1, 2013, through June 30, 2014: and 

(D) 1.75 percent on or after July 1. 2014. 

Q2;) Exemptions and Exemption Certificates. 

(A) An exemption from the additional 1.7S f!@f@ootstate sales and use tax is 
provided for diesel fuel purchased for use or used in a manner that is exempt from 
the taxes imposed pursuant to Part 31 (commencing with section 60001) of 
Division 2 of the Revenue and Taxation Code and not subject to the back up tax 
imposed by section 60058 or the payment requirement specified in section 60108 
of the Revenue and Taxation Code. 

(B) Exempt bus operators. An exemption from the additional 1.7$ f!@f@@fttstate 
sales and use tax is provided for diesel fuel subject to the payment requirement 
specified in section 60502.2 of the Revenue and Taxation Code. 

(C) Sellers of diesel fuel for which the purchaser claims exemption from the 
measure of tax under this subdivision shall secure from the purchaser and retain a 
certificate in substantially the form prescribed below. The certificate shall relieve 
the seller from liability for any tax due only if it is timely taken in good faith. A 
certificate will be considered timely if it is taken at any time before the seller bills 
the purchaser for the property, or any time within the seller's normal billing and 
payment cycle, or any time at or prior to delivery of property to the purchaser. 
The certificate will be valid until revoked in writing by the purchaser. 
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Certificate for Exemption from the 1.1:5 PeJ!@@utAdditional State Sales 
and Use Tax Imposed Under Sections 6051.8 and 6201.8 

This certificate may be issued by a purchaser whose fuel purchase is exempt from the 
diesel fuel taxes imposed under section 60050 and not subject to the backup tax 
imposed under section 60058 or the payment requirement specified in section 60108 
of the Revenue and Taxation Code. 

This certificate may be issued by a purchaser whose fuel purchase is subject to the 
payment requirement specified in section 60502.2 of the Revenue and Taxation Code. 

This certificate entitles the seller to exclude the sale amount from the measure of sales 
subject to the additional state sales and use tax imposed on sales and purchases of 
diesel fuel under sections 6051.8 and 6201.8 of the Revenue and Taxation Code. 

I HEREBY CERTIFY: That the purchase ofdiesel from 

D is exempt from diesel fuel taxes (e.g., exempt train operators or exempt 
off-highway use). 

The purchase is not subject to the additional I.7S ~ere(:r8tstate sales and 
use tax im~essa @Ot' RsvsftUS ana TmuN:iEHl Geas S8@t-teIlS eQS1.8 Ma 
e2Q1.8 because it is exempt from the diesel fuel taxes imposed under 
Revenue and Taxation Code section 60050 and not subject to the backup 
tax imposed by section 60058 or the payment requirement specified in 
section 60108. 1@f the lelleY/ille; f8asell: 

D is purchased by an exempt bus operator. 

The purchase is not subject to the additionalI.7S ~sfeslltstate sales and 
use tax ifmH~S8a @y ReV8ftUS Ma Tanati@1l Ges@ 888tiell8 6QSL8 Ma 
8291.8 because it is subject to the payment reguirement specified in 
Revenue and Taxation Code section 60502.2. 

In the event the diesel fuel is not used in a manner which entitles me to an 
exemption from the ai@s@l Neladditional state sales and use tax@8, it is 
understood that I am required by the Sales and Use Tax Law to report and 
pay the additional 1.7S ~8f8@lltsales tax imposed by Revenue and Taxation 
Code section 6051.8 on the sales price of the diesel fuel to me, with 
.applicable interest, as if I were a retailer making a retail sale of the diesel 

4 


http:additionalI.7S


fuel at the time the fuel is so used. This certificate is valid until revoked in 
writing by the purchaser. 

(Company Name) 

Phone Number: 

Signature: Date: ______ 
(Signature ofAuthorized Agent) 

(Owner, Partner, Purchasing Agent, etc.) 

(Exempt bus operator, train operator, fuel registration) 

(eD Sales ofMotor Vehicle Fuel on Sales Tax-Included Basis. Sales tax reimbursement 
will be deemed included in the total price per gallon ofgasoline dispensed through an 
apparatus on which there is a price per gallon display including all taxes as required by 
Business and Professions Code Section 13470. Sales tax reimbursement will be deemed 
included in the total price per gallon ofother motor vehicle fuel if the retailer posts on the 
premises a notice reading substantially as follows: 

"The price per gallon of all motor vehicle fuel includes reimbursement for applicable 
sales taxes computed to the nearest mill." 

Following are examples of prices computed on a tax-included basis: 

(A) Sales price per gallon of gasoline net of all taxes. $2.435 
Federal excise tax * ................................................... . .184 
State excise tax* ...................................................... . .353 
Total $2.972 
*Sales tax reimbursement computed at 2 1/4%* 
of$2.972.................................................................. .. .067 
Total tax-included price per gallon ............................ . $3.039 

(B) Sales price per gallon of diesel fuel 
net of all taxes *......................................................... $2.355 
Federal excise tax* ................................................... . .244 
Total $2.599 
*Sales tax reimbursement computed at 
9%* of $2.599 .......................................................... . .234 
State excise tax* ...................................................... . .136 
Total tax-included price per gallon ............................ . $2.2.Q12 
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*The rates used are for purposes of this example only. The rates in effect at the time of 
the sale and at the place where the business is located must be used in computing the tax­
included selling price of fuel. 

(fg) Application of Sales or Use Tax to Fuel Furnished With Leased Vehicles or Aircraft. 
The lessor is the retailer of fuel furnished to a lessee of a vehicle or an aircraft if the sales 
price of the fuel is separately stated from the rental charge for the vehicle or aircraft. The 
lessor is also the retailer of fuel furnished to a lessee under a lease which is a "sale" or 
"purchase" (see Regulations 1660 and 1661) and under which the rental charge includes 
fuel for the operation of the vehicle or aircraft (such arrangements are sometimes called 
"wet rentals"). The lessor may purchase such fuel for resale. 

The lessor is the consumer of fuel furnished to a lessee of a vehicle or an aircraft under a 
lease which is not a "sale" or "purchase" (see Regulations 1660 and 1661) and under 
which the rental charge includes fuel for the operation of the vehicle or aircraft. If a 
lessor ofmobile transportation equipment elects under Regulation 1661 to report and pay 
use tax measured by the "fair rental value" of the mobile transportation equipment leased, 
the "fair rental value" does not include the sale price to the lessor of fuel which is 
furnished under the lease to the lessee. 

(gil) Refunds of Excise Tax 

(1) Federal Excise Taxes. 

The refund of the federal excise tax on gasoline, diesel, or jet fuel (either by direct 
refund or as a credit against income tax) is an adjustment to the sales price of the 
gasoline, diesel, or jet fuel. Accordingly, the retailer who paid the sales tax or the 
purchaser who paid use tax measured by the sales price of the gasoline, diesel, or jet 
fuel which included that federal excise tax may file with the Board a claim for refund 
of tax measured by the amount of the federal excise tax so refunded or credited. The 
claim must be supported by proof ofthe exempt use of the gasoline, diesel, or jet fuel 
and of the refund or credit of the federal excise tax to the purchaser. 

(2) Sales or Use Tax Refunds. If the sales or use tax refund is made to a person other 
than the consumer, the person receiving the refund must pay it to the consumer. 

(It!) Supporting Data for Aircraft Fuel Exemptions. Sellers of motor vehicle fuel which, at 
the time of sale, is exempt from sales and use tax under subdivision (b)(1), shall secure 
and retain documentary evidence to support their exempt sales. 

(1) The exemption with respect to motor vehicle fuel sold and delivered directly into 
the fuel supply tank of aircraft may be supported either by a properly completed sales 
invoice or an aircraft fuel exemption certificate in the form prescribed in subdivision 
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(ki)(2). If a sales invoice is used, it must show the purchaser's name and address, the 
aircraft identification number, the number ofgallons sold, the price per gallon, the 
amount of sale, the date of sale, and the name and address ofthe seller. 

(2) The exemption with respect to retail sales ofmotor vehicle fuel delivered into the 
purchaser's storage facilities or receptacles other than the fuel tanks of aircraft, for use 
in propelling aircraft shall be supported by an aircraft fuel exemption certificate and 
an invoice. An exemption certificate in substantially the following form and signed 
by the purchaser shall be retained by the seller as evidence to support such exempt 
sales. The exemption certificate will be valid until revoked in writing by the 
purchaser. 

Exemption Certificate for Motor Vehicle Fuel for Propelling Aircraft 

This certificate may be issued by a purchaser for purchases ofmotor vehicle fuel (other 
than aircraft jet fuel) for use in propelling aircraft. 

I HEREBY CERTIFY: That I am the owner or operator of the aircraft identified below; 
that the motor vehicle fuel which I shall purchase 
from , will be used in propelling aircraft: 
and that the distribution of this fuel is subject to the tax imposed by the Motor Vehicle 
Fuel License Tax Law (Revenue and Taxation Code section 7301 et seq.) and not subject 
to refund. 

In the event that any of this motor vehicle fuel is used for purposes other than propelling 
aircraft, it is understood that I am required by the Sales and Use Tax Law to report and 
pay tax measured by the purchase price of such fuel. This certificate is valid until revoked 
in writing by the purchaser. 

Purchaser: 

(Company Name) 

Address: 

Phone Number: 

Signature: _________________________________ Date: ________ 

(Signature of Authorized Agent) 

Title: 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if any): ________________________________ 
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Identification Numbers of Aircraft Owned or Operated 

(ii) Certificate for Exclusion of Federal Excise Taxes from Measure ofTax. Sellers of 
gasoline, diesel! or jet fuel for which the purchaser claims exclusion from the measure of 
tax under subdivision (c)(2)(O) or (c)(2)(E) shall secure from the purchaser and retain a 
certificate in substantially the form prescribed in subdivision (ij)(l). 

(1) The certificate prescribed below shall relieve the seller from liability for any tax 
due only if it is timely taken in good faith. A certificate will be considered timely if it 
is taken at any time before the seller bills the purchaser for the property, or any time 
within the seller's normal billing and payment cycle, or any time at or prior to 
delivery ofproperty to the purchaser. The certificate will be valid until revoked in 
writing by the purchaser. 

Certificate for the Exclusion of Sales and Use Tax on Federal Excise Taxes 

This certificate may be issued by a purchaser whose entire fuel purchase is entitled to a 
direct refund or credit for the federal excise taxes for income tax purposes. This 
certificate entitles the seller to exclude the amount of federal excise taxes imposed on fuel 
purchases from the measure of sales and use tax. 

I HEREBY CERTIFY: That I am entitled to either a direct refund or credit against my 
income tax for the federal excise tax paid pursuant to Internal Revenue Code Section 
4081 or 4091 for the gasoline/diesel/jet fuel I shall purchase from 

In the event the fuel is not used in a manner which entitles me to a direct refund or credit 
against my income tax or if I do not receive such refund or credit, it is understood I am 
required by the Sales and Use Tax Law to report and pay tax measured by the amount of 
federal excise tax paid to the extent the seller has not remitted sales or use tax measured 
by that amount. This certificate is valid until revoked in writing by the purchaser. 

Purchaser: 

(Company Name) 
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Address: 

Phone Number: 

Signature: Date: 

(Signature of Authorized Agent) 

Title: 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if any): __________________ 

(2) Any person, including any officer or employee of a corporation who gives the 
certificate described in subdivision (ij)( I) and who knows at the time of purchase that 
he or she is not entitled to either a direct refund or credit against his or her income tax 
is liable to the state for the amount of sales or use tax that would be due had he or she 
not given the certificate. In addition to the tax, interest, and other penalties, the person 
is liable for a penalty of 10 percent of the tax or five hundred dollars ($500), 
whichever is greater, for purchases made for personal gain or to evade payment of 
taxes. 

Gk) Alternate Certificate for Exclusion of Federal Excise Taxes from Measure of Tax. On 
and after January 1, 2001, a purchaser of gasoline, diesel, or jet fuel who is qualified 
under subdivision (ik)(1) may issue a certificate in substantially the form set forth in 
subdivision Gk)(3) to the seller of that fueL A seller who takes and retains such certificate 
shall be relieved ofliability for tax due measured by the federal excise taxes imposed 
pursuant to Section 4081 or 4091 of the Internal Revenue Code on the fuel sold under the 
certificate, provided the certificate is timely taken in good faith. A certificate will be 
considered timely if it is taken at any time before the seller bills the purchaser for the 
property, or any time within the seller's normal billing and payment cycle, or any time at 
or prior to delivery of property to the purchaser. The certificate will be valid until 
revoked in writing by the purchaser. 

(1) A purchaser is qualified and may issue a certificate under subdivision Gk) if 
satisfying all the following requirements: 

(A) The purchaser was entitled to either a direct refund or credit against his or her 
income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of 
the Internal Revenue Code for more than 50 percent of all the purchaser's 
purchases of gasoline, diesel, and jet fuel during the prior calendar year on an 
aggregate basis. A purchaser who was entitled to a direct refund or credit against 
his or her income tax for the federal excise tax imposed pursuant to Section 4081 
or 4091 of the Internal Revenue Code for more than 50 percent of that purchaser'S 
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purchases of one type of fuel, e.g., diesel, but not more than 50 percent of all that 
purchaser's purchases of gasoline, diesel, and jet fuel on an aggregate basis is not 
a qualified purchaser, and may not issue a certificate under this subdivision, for 
any of that purchaser's purchases of fuel. 

(B) The purchaser's business remains substantially the same as during the prior 
calendar year whereby the purchaser reasonably expects to be entitled to either a 
direct refund or credit against his or her income tax for the federal excise tax 
imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code for more 
than 50 percent of the purchaser's purchases of gasoline, diesel, and jet fuel on an 
aggregate basis. 

(C) The purchaser holds a valid California seller's permit. 

(2) With respect to any fuel purchased under the certificate which is used in a manner 
whereby the purchaser is not entitled to a direct refund or credit against his or her 
income tax of the federal excise tax imposed pursuant to Section 4081 or 4091 of the 
Internal Revenue Code, the purchaser is liable for use tax on the amount of that 
federal excise tax. The purchaser must report and pay such use tax with the 
purchaser's return for the period in which the fuel was used. A certificate may not be 
issued under this subdivision when the purchaser knows that all of the fuel that would 
be purchased under the certificate will be used in a manner whereby the purchaser is 
not entitled to a direct refund or credit against his or her income tax of the federal 
excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code. 

(3) A certificate issued under this subdivision shall be in substantially the following 
form: 

Revenue and Taxation Code Section 6245.5 Certificate for the Exclusion of Sales 
and Use Tax on Federal Excise Taxes 

This certificate may be issued for purchases of gasoline, diesel, or jet fuel by a purchaser 
who meets all the required conditions. This certificate entitles the seller to exclude the 
amount of federal excise taxes imposed on such fuel purchases from the measure of sales 
and use tax. 

I HEREBY CERTIFY that I satisfy all of the following conditions: 

1. I was entitled to either a direct refund or credit against my income tax for the federal 
excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code for 
more than 50 percent ofmy purchases of gasoline, diesel, and jet fuel on an aggregate 
basis during the prior calendar year. 

2. My business remains substantially the same as during the prior @al@Ro@l'Calendar year 
such that I reasonably expect to be entitled to either a direct refund or credit against my 
income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of the 
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Internal Revenue Code for more than 50 percent ofmy purchases of gasoline, diesel, or 
jet fuel on an aggregate basis. 

3. I hold a valid California seller's permit, the number for which is set forth below. 

With respect to any fuel that is not used in a manner which entitles me to a direct refund 
or credit against my income tax of the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code, or if! do not receive such refund or credit, I 
will report and pay tax, measured by the amount of the federal excise tax that had been 
paid in connection with that fuel, with my return for the period on which the fuel is used. 
This certificate is valid until revoked in writing by the purchaser. 

Purchaser: 

(Company Name) 

Address: 

Phone Number: 

Signature: __________________________ Date: ________ 

(Signature ofAuthorized Agent) 

Title: 

(Owner, Partner, Purchasing Agent, etc.) 

Seller'S Permit No. (if any): _____________ 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6011,6012, 6051.8, 6201.8, 6245.5,6357, 6357.3 6357.5, 6357.7,~ and 6423, 
Revenue and Taxation Code. 
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2 ROUGH DRAFT 

2011 MINUTES OF 'rHE STATE BOARD OF EQUALIZATION 

Tuesday. July 26. 2011 

PUBLIC HEARINGS 

F1 Proposed Adoption of Regulation 1685.5. Calculation ofEstimated Use Tax­
Use Tax Table 

Bradley Heller, Tax Counsel, Tax and Fee Programs Division, Legal Department, 
made introductory remarks concerning the continuation of the June 21, 2011 public hearing 
regarding staff's request that the Board adopt proposed Sales and Use Tax Regulation 1685.5 to 
implement the new use tax table provisions ofRevenue and Taxation Code section 6452.1 
(Exhibit 7.5). 

Speaker: Gina Rodriquez, Vice President of State Tax Policy, CalTax 

Action: Upon motion ofMs. Yee, seconded by Ms. Mandel and duly carried, Mr. Horton, 
Ms. Yee and Ms. Mandel votiIig yes, Ms. Steel and Mr. Runner voting no, the Board adopted 
proposed Regulation 1685.5, Calculation ofEstimated Use Tax - Use Tax Table, as 
recommended by staff. 

CHIEF COUNSEL MATTERS 

[J] RULEMAKING 

J1 Proposed Amendments to Regulation 1533.2, Diesel Fuel Used in Farming 
Activities ofFood Processing and Regulation 1598. Motor Vehicle and Aircraft 
Fuels 

Bradley Heller, Tax Counsel, Tax and Fee Programs Division, Legal Department, 
made introductory remarks regarding staff's request for adoption of proposed amendments to 
Sales and Use Tax Regulations 1533.2 and 1598 to incorporate provisions of the fuel tax swap 
(Stats. 2010, ch. 11) as re-enacted by Assembly Bill No. 105 (Stats. 2011, ch. 6) on 
March 24,2011 (Exhibit 7.6). 

Action: Upon motion ofMs. Steel, seconded by Ms. Yee and unanimously carried, 

Mr. Horton, Ms. Steel, Ms. Yee, Mr. Runner and Ms. Mandel voting yes, the Board adopted the 

revised amendments as published in the 15-day file. 


[M] OTHER CHIEF COUNSEL MATTERS 

Outreach Partnerships 

MI.1 Deborah Cooke, Tax Counsel, Legal Department, and Anita Gore, Deputy 
Director, Extemal Affairs Department, provided an update and discussion on the development of 
guidelines for outreach partnerships (Exhibit 7.7). 

Note: These minutes are not final until Board approved. 
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To Interested Parties 

Notice of Proposed Regulatory Action 

The State Board of Equalization Proposes to Adopt 

Revised Amendments to California Code of Regulations, Title 18, 

Section 1533.2, Diesel Fuel Used in Farming Activities or Food Processing, and 

Section 1598, Motor Vehicle and Aircraft Fuels 

The State Board of Equalization (Board), pursuant to the authority vested in it by Revenue and 
Taxation Code (RTC) section 7051, has proposed to adopt amendments to California Code of 
Regulations, title 18, sections (Regulations) t533.2, Diesel Fuel Used in Farming Activities or 
Food Processing, and 1598, Motor Vehicle and Aircraft Fuels. The Informative Digest/Policy 
Statement included in the Notice of Proposed Regulatory Action for the proposed amendments to 
Regulations 1533.2 and 1598 published in the California Notice Register, on March 25, 2011 
(Cal. Reg. Notice Register 2011, No. 12-Z), explained that: 

Current Law 

Assembly Bill No. (AB) X8 6 (Stats. 2010, ch. 11) added sections 6051.8 and 
6201.8 to the RTC to impose an additional 1.75 percent Sales and Use Tax on 
diesel fuel and amended RTC section 60050 to lower the Diesel Fuel Tax rate, 
beginning July 1,2011. The additional Sales and Use Tax is specific to the sale 
and use ofdiesel fuel and is in addition to the sales taxes imposed under RTC 
sections 6051, 6051.2, 6051.3, and 6051.5, and the use taxes imposed under RTC 
sections 6201, 6201.2, 6201.3, and 6201.5. 

Senate Bill No. (S8) 70 (Stats. 2010, ch. 9) was a companion bill to AB X8 6. As 
relevant here, SB 70 added section 6357.3 to the RTC to provide an exemption 
from the additional 1.75 percent Sales and Use Tax on diesel fuel for: 

• 	 Diesel fuel that is purchased for use or used in a manner that is exempt 
under the Diesel Fuel Tax Law and not subject to the backup tax imposed 
by RTC section 60058 or the payment requirement imposed by RTC 
section 60108 of the Diesel Fuel Tax Law (RTC § 60001 et seq.); and 

• 	 Diesel fuel that is subject to the payment requirement for qualifying 
exempt bus operators specified in RTC section 60502.2. 

Item J1 
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However, RTC section 6357.3, subdivision (b), provides that "[n]o exemption 
shall be allowed unless the purchaser furnishes the seller with an exemption 
certificate, completed in accordance with instructions or regulations as the Board 
may prescribe." 

Further, RTC sections 6051.7 and 6201.7, which imposed an additional one 
percent Sales and Use Tax on the sale and purchase of tangible personal property 
eftective April 1, 2009, wil1 cease to be operative on July I, 20 II, based upon 
their own tenns. 

Furthennore, RTC section 6357.1 provides a partial exemption for diesel fuel 
used in fanning activities or food processing. The partial exemption applies to all 
of the taxes imposed under the Sales and Use Tax Law (RTC § 6001 et seq.), 
except the taxes imposed under RTC sections 6051.2 and 6201.2, and taxes 
imposed under section 35 ofarticle XIII of the California Constitution. And, the 
partial exemption provided by RTC section 6357.1 will apply to the additional 
1.75 percent Sales and Use Tax on diesel fuel imposed by RTC sections 6051.8 
and 6201.8, effective July I, 2011, and will no longer apply to the one percent 
Sales and Use Tax imposed under RTC sections 6051.7 and 6201.7 after that tax 
ceases to be operative on July I, 2011. 

ProQosed Amendments 

The proposed amendments to Regulation 1598 reflect the additional 1.75 percent 
Sales and Use Tax on diesel fuel imposed by RTC sections 6051.8 and 6201.8 and 
the expiration ofthe additional one percent Sales and Use Tax imposed by RTC 
sections 6051.7 and 6201.7, effective July 1,2011; incorporate the two 
exemptions from the additional 1.75 percent Sales and Use Tax on diesel fuel 
provided by RTC section 6357.3; and prescribe the content of exemption 
certificate that must be used in conjunction with sales and purchases ofdiesel fuel 
that are exempt under RTC section 6357.3. The amendments to Regulation 
1533.2 clarify that the partial exemption for diesel fuel used in fanning activities 
or food processing provided by RTC section 6357.1 applies to the additional 1.75 
percent Sales and Use Tax on diesel fuel imposed under RTC sections 6051.8 and 
6201.8, effective July I, 2011, and that the partial exemption will no longer apply 
to the one percent Sales and Use Tax imposed under RTC sections 6051.7 and 
6201.7 after that tax ceases to be operative on July 1,2011. 

The objective of the proposed amendments is to revise the text of Regulation 
1533.2 to reflect that the partial exemption for diesel fuel used in fanning 
activities or food processing provided by RTC section 6357.1 applies to the 
additional 1.75 percent Sales and Use Tax on diesel fuel imposed under RTC 
sections 6051.8 and 6201.8, effective July 1,2011, and that the partial exemption 
will no longer apply to the one percent Sales and Use Tax imposed under RTC 
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sections 6051.7 and 6201.7 afterthat tax ceases to be operative on July 1,2011. 
The objective of the proposed amendments is also to revise the text of Regulation 
1598 to reflect the provisions ofRTC sections 6051.8, 6201.8, and 6357.3 that 
will be effective July I, 20 II and to prescribe the content of the exemption 
certificate required by RTC section 6357.3. 

There are no comparable federal regulations or statutes to Regulations 1533.2 and 
1598. 

Proposition 26 

On November 2, 2010, California voters passed Proposition 26. Proposition 26 
requires that certain state and local fees be approved by a two-thirds vote ofboth 
houses of the Legislature. Proposition 26 also voids any conflicting law adopted 
between January I, 2010, and November 3, 2010, twelve months after the date the 
proposition was approved, unless the conflicting law is reenacted in conformance 
with the proposition's two-thirds vote requirement. 

The provisions of AB X8 6, which were enacted in March of201O, may be 
affected by Proposition 26; however, the Legislature has until November 2011 to 
reenact any nonconforming provisions of AB X8 6 in compliance with the 
provisions of Proposition 26. Therefore, the impact of Proposition 26 on AB X8 
6 is uncertain and the Board is proposing to adopt the current amendments to 
reflect the provisions ofcurrent law. 

Assembly Bill No. 105 

On March 24, 2011, the day before the publication of the Board's Notice of Proposed Regulatory 
Action, the Legislature re-enacted RTC sections 6051.8 and 6201.8, as part of Assembly Bill No. 
(AB) 105 (Stats. 2011, ch. 6), in order to comply with the requirements of Proposition 26. 
However, when the Legislature re-enacted RTC sections 6051.8 and 6201.8, the Legislature also 
amended the statutes so that the rate of the additional state sales and use tax on the sale and use 
ofdiesel fuel will change as follows: 

• 1.87 percent for the period July I, 20 II, through June 30, 2012; 
• 2.17 percent for the period July 1,2012, through June 30,2013; 
• 1.94 percent for the period July I, 20l3, through June30, 2014; and 
• 1.75 percent on or after July 1,2014. 

In addition, the Legislature also re-enacted RTC section 60050 as part of AB 105 and revised 
subdivision (b) so that the rate of the diesel fuel excise tax is reduced to 13 cents per gallon, 
instead of 13.6 cents per gallon as provide by AB X8 6, effective July I, 2011. 
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Chief Counsel Memorandum 

Board staff prepared a Chief Counsel Memorandum dated May 5,2011, which analyzed the 
changes to the RTC made by AB 105. The Chief Counsel Memorandum was distributed to the 
Board Members for consideration at the May 25,2011, public hearing, posted on the Board's 
website at \v\V\v.hoc.ca.~tlv, and made available to the public. 

The Chief Counsel Memorandum explained the changes AB 105 made to RTC sections 6051.8 
and 6201.8 and recommended that the Board authorize staff to make sufficiently related changes 
to the original text of the proposed amendments to Regulations 1533.2 and 1598 so that: (A) the 
text ofRegulation 1598 reflects that the rate of the additional sales and use tax imposed on the 
sale and use ofdiesel fuel by RTC sections 6051.8 and 620 J.8 will change; and (B) the text of 
Regulation 1533.2 reflects the actual, cumulative sales and use tax rate to which the partial 
exemption for diesel fuel used in farming activities or food processing provided by RTC section 
6357.1 applies, as the rate of the additional sales and use tax imposed by RTC sections 6051.8 
and 6201.8 changes. 

The Chief Counsel Memorandum explained the change that AB 105 made to the rate of the 
diesel fuel excise tax imposed by RTC section 60050, effective July 1,2011, and recommended 
that the Board authorize staff to make sufficiently related changes to the original text of the 
proposed amendments to Regulation 1598 so that the second example in Regulation 1598 
reflects the change to the rate of the diesel fuel excise tax imposed by RTC scction 60050 made 
by AB 105. 

The Chief Counsel Memorandum also recommended that the Board authorize staff to make 
sufficiently related changes to the original text of the proposed amendments to Regulation 1598 
to clarify that the additional use tax imposed by RTC section 6201.8 applies to the "storagc, usc, 
or othcr consumption" of diesel fuel and to bettcr conform the text ofthe cxemption certificate to 
be used in conjunction with the exemption provided by RTC section 6357.3 to the express 
language ofRTC section 6357.3, subdivision (c) providing that: 

If a purchaser certifies in writing to the seHer that the diesel fuel purchased 
without payment of the tax imposed pursuant to Section 6051.8 or 6201.8 will be 
uscd in a manner entitling the seller to regard the gross receipts or sales price 
from the sale as exempt from that tax, and uses the diesel fuel in a manner that 
subjects the diesel fuel to the tax imposed pursuant to Section 60050, the 
purchaser shall be liable for payment of the sales tax imposed pursuant to Section 
6051.8, with applicable interest, as if the purchaser were a retailer making a retail 
sale of the diesel fuel at the time the fuel is so used, and the sales price of the 
diesel fuel to the purchaser shall be deemed the gross receipts from that retail sale. 

Finally, the Chief Counsel Memorandum recommended that the Board authorize staff to make 
other nonsubstantial and solely grammatical changes to the original text of the proposed 
amendments to Regulation 1598 in order to incorporate the sufficiently related changes, de1ete 
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unnecessary language, and correct the spelling of the word "calendar" in current subdivision (j), 
which the Board is proposing to renumber as subdivision (k). 

May 25, 2011, Public Hearing 

During the public hearing on May 25, 2011, the Board Members unanimously voted to authorize 
staff to make all of the changes to the original text of the proposed amendments to Regulation 
1533.2 and 1598 recommended in the Chief Counsel Memorandum and directed staff to make 
the changes available to the public for an additional 15-day comment period as provided in 
Government Code section 11346.8, subdivision (c). No interested parties submitted written 
comments to the Board or appeared at the public hearing to make oral comments regarding the 
original text of the proposed amendments to Regulation 1533.2 and 1598 or the changes 
recommended in the Chief Counsel Memorandum. 

The objective of the proposed amendments to Regulation 1533.2 is still to revise the text of the 
regulation to retlect that the partial exemption for diesel fuel used in farming activities or food 
processing provided by RTC section 6357.1 applies to the additional sales and use tax on diesel 
fuel imposed under RTC sections 6051.8 and 6201.8, effective July I, 20 II, and that the partial 
exemption will no longer apply to the one percent sales and use tax imposed under RTC sections 
6051.7 and 6201.7 after that tax ceases to be operative on July 1,2011. The objective of the 
proposed amendments to Regulation 1598 is still to revise the text of the regulation to reflect the 
provisions ofRTC sections 6051.8, 6201.8, and 6357.3 that will be effective July 1,2011, and to 
prescribe the content of the exemption certificate required by RTC section 6357.3. 

Nonsubstantial and Solely Grammatical Changes Omitted from the Original Text 

The original text of the proposed amendments to Regulation 1598 renumbered current 
subdivisions (e) through (i) as subdivisions (t) through m. respectively. During its February 23, 
2011, meeting, the Board authorized staff to make additional nonsubstantial changes to 
Regulation 1598, subdivisions (b)(l) and (c)(2)(D) through (F), which are not being renumbered, 
and subdivisions (h)(1), (i), (i)(2), (i), and (i)(1), which are proposed to be renumbered as 
subdivisions (i)(1), 0), 0)(2), (k) and (k)(l). in order to update the subdivisions' internal cross­
references to subdivisions (h), (0, and (j) to reter to renumbered subdivisions (i), (j), and (k), 
respectively. During its February 23, 2011, meeting, the Board also authorized staff to make a 
solely grammatical change adding a comma after the word "diesel" in the first sentence of 
subdivision (i), which is proposed to be renumbered as subdivision (j). However, these 
nonsubstantial and solely grammatical changes were inadvertently omitted from the original text 
of the proposed amendments to Regulation 1598, and the Board is now including these changes 
with the changes to the original text of the proposed amendments to Regulation 1598 authorized 
by the Board on May 25, 2011. 
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Additional Comments Regarding Changes 

Enclosed are revised underscore and strikeout versions of the text of the proposed amendments 
to Regulations 1533.2 and 1598 with the additional changes authorized on May 25,2011, and the 
nonsubstantial and solely grammatical changes authorized on February 23,2011. The text 
originally proposed to be deleted from and added to Regulations 1533.2 and 1598 is still shown 
in single strikeout and single underline, respectively. The deletions from and additions to the 
original text of the proposed amendments to Regulations 1533.2 and 1598 are shown in double 
strikeout and double underline, respectively. 

In accordance with Government Code section 11346.8, subdivision (c), the revised versions of 
the proposed amendments are being placed in the rulemaking file and mailed to interested parties 
who commented orally or in writing, or who asked to be informed of such revisions. If you wish 
to review the rulemaking file, it is available for your inspection at the State Board of 
Equalization, 450 N Street, Sacramento, CA 95814. 

The Board will discuss and may potentially adopt the revised versions ofthe proposed 
amendments to Regulations 1533.2 and 1598 during its July 26-28, 2011, Board meeting in 
Sacramento, California. The Board will provide notice ofthe meeting to any person who 
requests that notice in writing and make the notice, including the specific agenda for the meeting, 
available on the Board's Website at www.boc.cn.go\. at least 10 days in advance of the meeting. 

Any interested person may appear during the Board's discussion of the revised versions of the 
proposed amendments to Regulations 1533.2 and 1598 during the July 26-28,2011, Board 
meeting and present or submit oral or written statements, arguments, or contentions regarding the 
adoption of the proposed amendments for the Board's consideration. In addition, any interested 
person may also submit written comments regarding the Board's proposed adoption ofthe 
revised versions of the proposed amendments to Regulations 1533.2 and 1598. The written 
comment period closes at 9:30 a.m. on July 26, 2011, or as soon thereafter as the Board 
commences its discussion of the revised versions of the proposed amendments to Regulations 
1533.2 and 1598 during the July 26-28, 2011, Board meeting. 

Written comments received by Mr. Rick Bennion, at the postal address, email address, or fax 
number provided below, prior to the close of the written comment period will be submitted to 
and considered by the Board before the Board decides whether to adopt the revised versions of 
the proposed amendments to Regulations 1533.2 and 1598. Furthermore, any written comments 
received prior to the end of the written comment period must be responded to in the final 
statement of reasons required by Government Code section 11346.9. 

Questions regarding the substance of the revised versions of the proposed amendments should be 
directed to Bradley M. Heller, Tax Counsel IV, by telephone at (916) 323-3091, bye-mail at 
Hradlc\, Hcl1cr(a)JoC,C:J.gov, or by mail at State Board of Equalization, Attn: Bradley M. Heller, 
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

http:Hcl1cr(a)JoC,C:J.gov
http:www.boc.cn.go
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Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the July 26-28,2011, Board meeting, inquiries concerning the proposed 
administrative action, and requests for notice of the July 26-28, 20 II, Board meeting should be 
directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at 
(916) 445-2130, by fax at (91 6) 324-3984, bye-mail at RidIard.Bennion~ij.boe.ca.gov, or by 
mail at State Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 
942879, Sacramento, CA 94279-0080. 

Interested persons may also subscribe to receive notice ofall the Board's meetings via email or 
the United States Postal Service on the Board's website at www.boe.ca.gov/agendal. 

Sincerely, 

lj}tllllL"G) ·.tlMc,>U 
Diane G. 014n, Chief 
Board Proceedings Division 

DGO:bmh:reb 

www.boe.ca.gov/agendal
http:RidIard.Bennion~ij.boe.ca.gov


Revised Text of Proposed Amendments to 

California Code of Regulations, Title 18, Section 1533.2 

Section 1533.2. Diesel Fuel Used in Farming Activities or Food Processing. 

(a) General. Commencing on and after September 1,2001, Section 6357.1 of the 
Revenue and Taxation Code partially exempts from sales and use tax the sale of, and the 
storage, use, or other consumption in this state, ofdiesel fuel used in farming activities or 
food processing. The terms "farming activities" and "food processing" are defined below. 

For the period commencing on September], 2001, and ending on December 31,2001, 
the partial exemption applies to the taxes imposed by Sections 6051 and 620] of the 
Revenue and Taxation Code (4.75%), but does not apply to the taxes imposed pursuant to 
Sections 6051.2 and 620].2 of the Revenue and Taxation Code, the Brad]ey-Burns 
Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
of article XIII of the California Constitution. 

For the period commencing on January], 2002, and ending on June 30, 2004, the partial 
exemption applies to the taxes imposed by Sections 6051, 6051.3, 620 I, and 6201.3 of 
the Revenue and Taxation Code (5%), but does not apply to the taxes imposed pursuant 
to Sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Bums 
Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or Section 35 
of article XIII of the California Constitution. 

For the period commencing on July 1, 2004, and ending on March 31,2009, the partial 
exemption applies to the taxes imposed by Sections 6051,6051.3,6051.5,6201,6201.3, 
and 620].5 of the Revenue and Taxation Code (5.25%), but does not apply to the taxes 
imposed or administered pursuant to Sections 6051.2 and 6201.2 of the Revenue and 
Taxation Code, the Bradley-Bums Uniform Local Sales and Use Tax Law, the 
Transactions and Use Tax Law, or Section 35 of article XIll of the California 
Constitution. 

For the period commencing on April 1,2009, and ending on June 30. 2011 'Rhea sectieBS 
6051.7 and 6201.7 ofthe Re>f'enue fifld Taxation Code eease to be operati'tre, the partial 
exemption applies to the taxes imposed by sections 6051,6051.3, 6051.5, 6051.7, 620 I, 
6201.3,6201.5, and 620].7 of the Revenue and Taxation Code (6.25%), but does not 
apply to the taxes imposed or administered pursuant to sections 6051.2 and 6201.2 of the 
Revenue and Taxation Code, the Bradley-Burns Uniform Local Sales and Use Tax Law, 
the Transactions and Use Tax Law, or section 35 ofarticle XlII of the California 
Constitution. 

For the period commencing on July 1,2011, the partial exemption applies to the taxes 
imposed by sections 6051. 6051.3, 6051.5, 6051.8, 6201. 6201.3, 6201.5, and 6201.8 of 
the Revenue and Taxation Code (7,OOIJq. but does not apply to the taxes imposed or 
administered pursuant to sections 6051.2 and 6201.2 of the Revenue and Taxation Code, 
the Bradley-Bums Uniform Local Sales and Use Tax Law. the Transactions and Use Tax 
Law, or section 35 of article XIII of the California Constitution. Given the varying rates 



~taxes imposed by segions 6051.8 and 6~Ql .S. the partial exemption applies to the 
following cumulative sale$ and use tax rates: 

(1) 7.12 percent for the period July 1, ~Qll. through June 30, 2012; 

aLl~42 percent for the period July t2!:U~JbrQuMJune 30, 2Q13; 

(3) 7.19 percent for the period July 1. ~Q13. through ,June 30, 2014; and 

(4) 7.0Q percenton or after July 1. 2Q.1A. 

(b) Definitions. For purposes ofthis regulation: 

(I) "Fanning activities" mean a trade or business involving the cultivation of land or 
the raising or harvesting of any agricultural or horticultural commodity that may be 
legally sold to or offered for sale to others. These include the trade or business of 
operating a nursery or sod fann; the raising or harvesting of trees bearing fruit or nuts, 
or of other crops (e.g., grains, vegetables, or cotton); the raising of ornamental trees 
(other than evergreen trees that are more than six years old at the time they are 
severed from their roots); and the raising, shearing, feeding, caring for, training, and 
management of animals. The raising of animals includes the delivery of feed to the 
animal feeding operation, whether by the owner or the supplier of the feed. Operating 
a garden plot, orchard, or fann for the purpose of growing plants or animals for a 
person's own use shall not be considered a fanning activity. Harvesting involves the 
gathering of any agricultural or horticultural commodity and includes activities such 
as crop drying, cotton ginning, and fruit ripening. Harvesting an agricultural 
commodity also includes the washing ofthe agricultural commodity, the inspection 
and grading of the agricultural commodity or livestock, and the packaging of the 
agricultural commodity for shipment as well as those activities delineated in Codes 
0723 and 0724 of the Standard Industrial Classification Manual published by the 
United States Office of Management and Budget, 1987 edition (hereafter SIC 
Manual). For purposes of this regulation, merely buying and reselling plants or 
animals grown or raised entirely by another is not raising an agricultural or 
horticultural commodity. A person is engaged in raising a plant or animal, rather than 
the mere selling ofa plant or animal, if the plant or animal is held for further 
cultivation and development prior to sale. In detennining whether a plant or animal is 
held for further cultivation and development prior to sale, consideration will be given 
to all of the facts and circumstances, including: the value added by a person to the 
plant or animal through agricultural or horticultural processes; the length of time 
between the person's acquisition ofthe plant or animal and the time that the person 
makes the plant or animal available for sale; and in the case ofa plant, whether the 
plant is kept in the container in which purchased, replanted in the ground, or replanted 
in a series of larger containers as it is grown to a larger size. 
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Fanning activities also include the transportation and delivery ofthe agricultural or 
horticultural commodity, as described herein, from the trade or business that 
cultivated, raised or harvested the commodity to the marketplace, as described in 
subdivision (b)(5), and any empty haul related to the transportation of that 
agricultural or horticultural commodity. 

Farming activities do not include food processing or transportation and delivery of 
processed food products to the marketplace. 

Example A; A commercial hauler travels from its company yard to Grower A's field 
to pick up a load of tomatoes. The tomatoes are hauled to a processing plant. The 
hauler returns to the field with empty trailers. The sale ofdiesel fuel to the 
commercial hauler for use in this activity is partially exempt from tax. 

Example B: A commercial hauler travels from its company yard to Grower A's field 
to pick up a load of fresh bell peppers. The bell peppers are sold to a grocery store 
and are delivered to the grocery store's distribution center. At the distribution center, 
the hauler picks up a load ofpallets to deliver to another customer. The sale of diesel 
fuel to the commercial hauler for use from the yard the field and to the grocery store's 
distribution center is partially exempt from tax. The sale ofdiesel fuel to the 
commercial hauler for use in delivering the pallets is not partially exempt from tax. 

Example C: A nursery owner transports its horticultural products to a distribution 
center. After delivering the product, the nursery owner makes two stops. The first 
stop is to pick up fertilizer for use at the nursery. The second stop is personal business 
unrelated to the nursery operation. The sale ofdiesel fuel to the nursery owner for use 
in this example is partially exempt from tax up to and including the first stop. 

(2) "Plants" mean an agricultural or horticultural commodity produced in a farming 
activity which includes, but is not limited to, trees bearing fruit or nuts, other crops, 
an ornamental tree, a vine, a bush, or sod. Sea plants are produced in a farming 
activity ifthey are tended and cultivated as opposed to merely harvested. 

(3) "Animals" mean a life fonn produced in a farming activity which includes, but is 
not limited to, any livestock, poultry or other bird, and fish or other sea life. Fish and 
other sea life are produced in a farming activity if they are raised on a fish farm. A 
fish farm is an area where fish or other sea life are grown or raised as opposed to 
merely caught or harvested. 

(4) "Food processing" means the activities described in Industry Groups 201, 202, 
203, 204, and 207. or Codes 2068 and 2084 of the SIC Manual. Food processing 
activities also includes transporting raw product, supplies and materials to the 
processing facility, transporting partially processed food products between various 
divisions of the same food processing entity for further processing operations, and 
any empty hauls related to the transportation of that product. Food processing does 
not include transportation and delivery ofprocessed food products to the marketplace. 

3 



A food processor is not required to be engaged 50 percent or more of the time in such 
activities as described herein. 

Example A: A for-hire carrier, contracted for by a cheese plant, transports 
unprocessed milk from a dairy farm to the cheese plant for processing and then 
returns to the carrier's truck yard. The diesel used in this example is eligible for the 
partial sales tax exemption. 

Example B: A flour mill transports flour sacks from a bag manufacturer to the mill's 
facility, and then transports those sacks to other flour mills owned by the same entity. 
The diesel used to transport the sacks in this example is eligible for the partial sales 
tax exemption, but the transportation of flour is not. 

Example C: Cannery A and Cannery B are different divisions of the same food 
processing entity. Cannery A processes unprocessed tomatoes into tomato paste and 
then transports the paste to Cannery B for further processing. Cannery B processes 
the paste into tomato soup which is then transported to a grocery distribution 
warehouse. From the distribution warehouse the processed product is transported by 
the buyer to individual grocery stores and other distribution warehouses. Only the 
movement ofpaste from Cannery A to Cannery B is eligible for the partial sales tax 
exemption. The subsequent movement ofproduct to the first distribution center and to 
retail stores and other warehouses is not eligible for the exemption. 

(5) "Marketplace" means the place where a commodity is sold for resale, at retail or 
for consumption at an animal feeding operation, notwithstanding any intervening 
activities to prepare the product for sale in the marketplace. Such preparation 
activities include, but are not limited to, cooling, sorting, inspection, grading, drying, 
packing, handling, washing, slaughtering and butchering (except as otherwise 
described in Codes 2011 and 2015 ofthe SIC Manual), candling, sterilizing, freezing, 
pasteurizing, homogenizing, and packaging. Producers of agricultural or horticultural 
products may prepare and market their products through a cooperative, joint venture, 
corporation or partnership in which they have a financial interest, or other such 
enterprises, and the diesel used in these enterprises to transport products to the 
marketplace is eligible for the sales tax exemption. 

(6) "Diesel fuel" means, for purposes of this regulation only, any fuel that is 
commonly or commercially known, sold or represented as diesel fuel No. 1-D or No. 
2-D, pursuant to the specifications in American Society for Testing and Materials 
Standard Specification for Diesel Fuel Oils ( "ASTM") 0 975-81, which is 
incorporated herein by reference. Diesel fuel, for purposes of this regulation only, 
also includes Environmental Protection Agency rated diesel fuel commonly known as 
"federal fuel" sold for use in locomotives, or which is used in generators, pumps, 
dehydrators and any other equipment used in the conduct of farming and food 
processing activities. "Diesel fuel" does not include gasoline, kerosene, liquefied 
petroleum gas, natural gas in liquid or gaseous form, alcohol, aviation fuel, except 
diesel fuel sold for use in aircraft designed for agricultural aerial applications that 
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meets the specifications of ASTM D 1655, jet fuel, bunker fuel, or other like 
substance used as a fuel. Qualifying diesel fuel shall be identified accordingly on the 
invoice of sale. 

(7) "Qualified activity" means farming activities as defined in subdivision (b)(1) or 
food processing, as defined in subdivision (b)( 4). 

(c) Partial Exemption Certificates. 

(1) In General. A person who purchases diesel fuel for use in a qualified activity from 
an in-state retailer, or an out-of state retailer obligated to collect use tax, must provide 
the retailer with a partial exemption certificate in order for the retailer to claim the 
partial exemption. If the retailer takes a partial exemption certificate timely and in 
good faith, as defined in subdivision (c)(5), from a person who purchases diesel fuel 
for use in a qualified activity, the partial exemption certificate relieves the retailer 
from the liability for the sales tax subject to partial exemption under this regulation or 
the duty of collecting the use tax subject to partial exemption under this regulation. A 
partial exemption certificate will be considered timely if it is taken any time before 
the retailer bills the purchaser for the diesel fuel, any time within the retailer's normal 
billing or payment cycle, any time at or prior to delivery of the diesel fuel to the 
purchaser, or no later than 15 days after the date ofpurchase. A partial exemption 
certificate which is not taken timely will not relieve the retailer ofthe liability for tax 
excluded by the partial exemption; however the retailer may present satisfactory 
evidence to the Board that the retailer sold the diesel fuel to a person that used it in a 
qualified activity. A partial exemption from the sales and use tax under this part shall 
not be allowed unless the retailer claims the partial exemption on its sales and use tax 
return for the reporting period during which the transaction subject to the partial 
exemption occurred. Where the retailer fails to claim the partial exemption as set 
forth above, the retailer may file a claim for refund as set forth in subdivision (e). 

The partial exemption certificate form set forth in Appendix A may be used to claim 
the partial exemption. 

(2) Blanket Partial Exemption Certificates. In lieu of requiring a partial exemption 
certificate for each transaction, a person who purchases diesel fuel for use in a 
qualified activity may issue a blanket partial exemption certificate. The partial 
exemption certificate form set forth in Appendix A may be used as a blanket partial 
exemption certificate. Appendix A may also be used as a specific partial exemption 
certificate if the purchaser provides the purchase order or sales invoice number and a 
precise description of the property being purchased. A person who purchases diesel 
fuel for use in a qualified activity must include in the partial exemption certificate 
how much or what percentage of the diesel fuel purchased will be used in a qualified 
activity. If purchasing diesel fuel not qualifying for the partial exemption, the 
purchaser must clearly state in documents such as a written purchase order, sales 
agreement, or contract that the sale or purchase is not subject to the blanket partial 
exemption certificate. 
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(3) Form of Partial Exemption Certificate. Any document, such as a letter or purchase 
order, timely provided by the purchaser to the seller will be regarded as a partial 
exemption certificate with respect to the sale or purchase of diesel fuel if it contains 
all of the following essential elements: 

(A) The signature of the purchaser, purchaser's employee, or authorized 

representative of the purchaser. 


(B) The name, address and telephone number of the purchaser. 

(C) The number of the seller's pennit held by the purchaser. If the purchaser is not 
required to hold a pennit because the purchaser sells only property of a kind the 
retail sale of which is not taxable, e.g., food products for human consumption, or 
because the purchaser makes no sales in this state, the purchaser must include on 
the certificate a sufficient explanation as to the reason the purchaser is not 
required to hold a California seller's permit in lieu of a seller's permit number. 

(D) A statement of how much or what percentage of the diesel fuel purchased will 
be used in a qualified fanning or food processing activity. 

(E) Date of execution of document. 

(4) Retention and Availability of Partial Exemption Certificates. A retailer must retain 
each partial exemption certificate received from a person who purchases diesel fuel 
for use in a qualified activity for a period of not less than four years from the date on 
which the retailer claims a partial exemption based on the partial exemption 
certificate. 

While the Board will not normally require the filing of the partial exemption 
certificate with a sales and use tax return, when necessary for the efficient 
administration of the Sales and Use Tax Law, the Board may, on 30 days' written 
notice, require a retailer to commence filing with its sales and use tax returns copies 
of all partial exemption certificates. The Board may also require, within 45 days of 
the Board's request, retailers provide the Board access to any and all partial 
exemption certificates, or copies thereof, accepted for the purposes of supporting the 
partial exemption. 

(5) Good Faith. A seller will be presumed to have taken a partial exemption 
certificate in good faith in the absence of evidence to the contrary. A seller, without 
knowledge to the contrary, may accept a partial exemption certificate in good faith 
where the purchaser states that a certain percentage of the diesel fuel purchased will 
be used in fanning activities or food processing. However, a partial exemption 
certificate cannot be accepted in good faith where the seller has knowledge that the 
diesel fuel is not subject to a partial exemption, or will not be otherwise used in a 
partially exempt manner. 
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(d) Partial Exemption Certificate for Use Tax. The partial exemption certificate must be 
completed by a person who purchases diesel fuel for use in a qualified activity to claim a 
partial exemption from use tax from an out-of-state retailer not obligated to collect the 
use tax. A partial exemption from the use tax shall not be allowed unless the purchaser or 
retailer claims the partial exemption on its individual use tax return, sales and use tax 
return, or consumer use tax return for the reporting period during which the transaction 
subject to the partial exemption occurred. Where the purchaser or retailer fails to claim 
the partial exemption as set forth above, the purchaser or retailer may file a claim for 
refund as set forth in subdivision (e). 

The purchaser who files an individual use tax return must attach a completed partial 
exemption certificate to the return. The purchaser who is registered with the Board as a 
retailer or consumer and files a sales and use tax return or consumer use tax return must, 
within 45 days of the Board's request, provide the Board access to any and all documents 
that support the claimed partial exemption. 

The partial exemption certificate fonn set forth in Appendix A may be used to claim the 
partial exemption. 

(e) Refund of Partial Exemption. 

(1) For the period commencing on September I, 200 I, and ending on April 30, 2002, 
a person who purchases diesel fuel for use in a qualified activity may claim the partial 
exemption on qualified purchases from an in-state retailer or an out-of-state retailer 
obligated to collect the use tax by furnishing the retailer with a partial exemption 
certificate on or before July 31 , 2002. The retailer must refund the tax or tax 
reimbursement directly to a purchaser of diesel fuel for use in a qualified activity or, 
at the purchaser's sole option, the purchaser may be credited with such amount. 

(2) A retailer who paid sales tax on a qualified sale or a person who paid use tax on a 
qualified purchase and who failed to claim the partial exemption as provided by this 
regulation may file a claim for refund equal to the amount ofthe partial exemption 
that he or she could have claimed pursuant to this regulation. The procedure for filing 
a claim shall be the same as for other claims for refund filed pursuant to Revenue and 
Taxation Code section 6901. For transactions subject to use tax, a person who 
purchases diesel fuel for use in a qualified activity filing a claim for refund of the 
partial exemption has the burden ofestablishing that he or she was entitled to claim 
the partial exemption with respect to the amount of refund claimed under thi s part. 
For transactions subject to sales tax, a person filing a claim for refund of the partial 
exemption has the burden of establishing that the purchaser of the diesel fuel 
otherwise met all the requirements of a person who purchases diesel fuel for use in a 
qualified activity at the time of the purchase subject to the refund claimed under this 
part. 
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(f) Improper Use of Partial Exemption. Notwithstanding subdivision (a), tax applies to 
any sale of, and the storage, use, or other consumption in this state of diesel fuel that is 
used in a manner not qualifying for the partial exemption under this regulation. 

(g) Purchaser's Liability for the Payment of Sales Tax. 

(I) If a purchaser timely submits a copy of a partial exemption certificate to the 
retailer or partial exemption certificate for use tax to the Board, and then uses the 
diesel fuel in a manner not qualifying for the partial exemption, the purchaser shall be 
liable for payment of the sales tax, with applicable interest, to the same extent as if 
the purchaser were a retailer making a retail sale of the diesel fuel at the time the 
diesel fuel was so removed, converted, or used. 

(2) A purchaser providing a partial exemption certificate accepted in good faith by the 
retailer or a partial exemption certificate for use tax to the Board for diesel fuel that 
does not qualify for the partial exemption is liable for payment of the sales tax, with 
applicable interest, to the same extent as if the purchaser were a retailer making a 
retail sale of the diesel fuel at the time the diesel fuel was purchased. 

(h) Records. Adequate and complete records must be maintained by the person who 
purchases diesel fuel for use in a qualified activity as evidence that the diesel fuel 
purchased was used in a qualified activity. 

(i) Operative Date. This regulation is operative as of September 1,2001. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 
6357.1, Revenue and Taxation Code. 
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Revised Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1598 


Section 1598. Motor Vehicle and Aircraft Fuels. 

(a) In General. Sales tax or use tax applies to the sale or use of fuel for propelling motor 
vehicles or aircraft or for other purposes, except as stated below. 

(b) Exceptions. 

(1) Neither the sales tax nor the use tax applies to the sale or use of motor vehicle fuel 
used in propelling aircraft, the distribution of which in this state is subject to the tax 
imposed by Part 2 (commencing with Section 7301) of Division 2 of the Revenue and 
Taxation Code. This type of fuel includes gasoline and similar fuels but does not 
include aircraft jet fuel. (See subdivision (lti) for requirements for supporting aircraft 
fuel exemptions.) 

(2) Neither the sales tax nor the use tax applies to the sale or use of aircraft fuel sold 
to an air common carrier for immediate consumption or shipment in its business as an 
air common carrier on a flight whose final destination is a foreign destination (see 
Regulation 1621, Sales to Common Carriers). 

(c) Measure ofTax. 

(1) The measure of tax includes: 

(A) The tax imposed by the United States upon importers or producers of 
gasoline, diesel, and jet fuel, except as provided in (c)(2)(D) and (c)(2)(E), 

(B) The tax imposed upon distributors of gasoline and similar fuels by the State of 
California pursuant to Part 2 of Division 2 of the Revenue and Taxation Code, 
and which has not been refunded, and 

(C) The tax imposed by the State of California on aircraft jet fuel pursuant to 
Chapter 2.5 of Part 2 of Division 2 ofthe Revenue and Taxation Code. 

(2) The measure of tax does not include: 

(A) The use fuel tax, including the annual flat rate fuel tax, imposed by the State 
of California pursuant to Part 3 of Division 2 of the Revenue and Taxation Code 
on the following fuels: 

1. Compressed natural gas. 

2. Liquid natural gas. 

3. Liquefied petroleum gas. 



4. Ethanol or methanol containing not more than 15 percent gasoline or diesel 
fueL 

5. All other fuels not taxed under Parts 2 or 31 of Division 2 of the Revenue 
and Taxation Code, 

(B) The diesel fuel tax, imposed by the State of California pursuant to Part 31 of 
Division 2 of the Revenue and Taxation Code. 

(C) The federal retailer's excise taxes on: 

1. Gasoline used as a fuel in noncommercial aircraft. 

2. Jet fuel used as a fuel in noncommercial aircraft. 

3. Diesel fuel. 

4. Special motor fuels. 

(D) Prior to July 1, 1995, the federal excise tax imposed pursuant to Section 4091 
of the Internal Revenue Code with respect to diesel fuel and jet fuel for which the 
purchaser certifies that he or she is entitled to either a direct refund or credit 
against his or her income tax for the federal excise tax paid. (See subdivision (tj) 
for requirements for supporting claimed exclusions.) 

(E) Beginning July 1, 1995, the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code with respect to gasoline, diesel, and 
jet fuels for which the purchaser certifies that he or she is entitled to either a direct 
refund or credit against his or her income tax for the federal excise tax paid. (See 
subdivision (tj) for requirements for supporting claimed exclusions.) 

(F) Beginning January 1,2001, the federal excise tax imposed pursuant to Section 
4081 or 4091 of the Internal Revenue Code with respect to gasoline. diesel, and 
jet fuels for which the purchaser provides a valid certificate pursuant to 
subdivision uk). 

(d) Partial Exemption for Motor Vehicle Fuel. Operative July 1,2010, section 6357,7 of 
the Revenue and Taxation Code provides a partial exemption from sales and use tax for 
the sale of, and the storage, use, or other consumption in this state ofmotor vehicle fuel. 
"Motor vehicle fuel" means gasoline and aviation gasoline and does not include jet fuel, 
kerosene, liquefied petroleum gas, natural gas in liquid or gaseous fonn, alcohol, or 
racing fuel, as defined in the Motor Vehicle Fuel Tax Law. 

The partial exemption applies to the taxes imposed by section 6051, 6051.3, 6051.7, 
6201,6201.3, and 6201.7 ofthe Revenue and Taxation Code (cumulative statewide 6% 
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sales and use tax rate). but does not apply to the taxes imposed or administered pursuant 
to sections 6051.2, 6051.5, 6201.2, or 6201.5 of the Revenue and Taxation Code, the 
Bradley-Bums Uniform Local Sales and Use Tax Law, the Transactions and Use Tax 
Law, or section 35 ofarticle XIII ofthe California Constitution. 

(e) Additional Tax on Sale of Diesel Fuel. 

(I) Operative July l, 2011, an additional 1.73 IUW.,8IM: state sales and use tax is 
imposed on the sales and the storage. use. or other consumption of "diesel fuel" as 
defined in section 60022 of the Revenue and Taxation Code. As defined in this 
section, diesel fuel does not include gasoline, kerosene, liquefied petroleum gas, 
natural gas in liquid or gaseous form, or alcohol. 

£2tTbe additional state sales and use tax is imposed at the following rates: 

(Al 1.8.7 percent for the period July l. 2011, through June 30,2012: 

WJ2..JIpercent for the oeriod JulY 1,4912, through June}O. 201 3; 

LC) 1.94 percent for the period JylyJ.f()13. through June 30, 2014: and 

(D) 1.75 percent on or afterJuly 1. 2014. 

U~) Exemptions and Exemption Certificates. 

(Al An exemption from the additional 1.7& per'@f!state sales and use tax is 
provided for diesel fuel purchased for use or used in a manner that is exempt from 
the taxes imposed pursuant to Part 31 (commencing with section 6000 I) of 
Division 2 of the Revenue and Taxation Code and not subject to the back up tax 
imposed by section 60058 or the payment requirement specified in section 60108 
of the Revenue and Taxation Code. 

(B) Exempt bus operators. An exemption from the additional 1.73 f!ef8eH~state 
sale~ Jmd use tax is provided for diesel fuel subject to the payment requirement 
specified in section 60502.2 of the Revenue and Taxation Code. 

(Cl Sellers of diesel fuel for which the purchaser claims exemption from the 
measure of tax under this subdivision shaH secure from the purchaser and retain a 
certificate in substantially the form prescribed below. The certificate shall relieve 
the seller from liability for any tax due only if it is timely taken in good faith. A 
certificate will be considered timely if it is taken at any time before the seller bills 
the purchaser for the property, or any time within the seller's normal bi11ing and 
payment cycle, or any time at or prior to delivery of property to the purchaser. 
The certificate will be valid until revoked in writing by the purchaser. 
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Certificate for Exemption from the 1,7fi PereeB!Additional State Sales 
and Use Tax Imposed Under Sections 6051.8 and 6201.8 

This certificate may be issued by a purchaser whose fuel purchase is exempt from the 
diesel fuel taxes imposed under section 60050 and not subject to the backup tax 
imposed under section 60058 or the payment requirement specified in section 60108 
of the Revenue and Taxation Code. 

This certificate may be issued by a purchaser whose fuel purchase is subject to the 
payment requirement specified in section 60502.2 ofthe Revenue and Taxation Code. 

This certificate entitles the seHer to exclude the sale amount from the measure of sales 
subject to the additional state sales and use tax imposed on sales and purchases of 
diesel fuel ».pder sections 6051.8 and 6201.8 of the Revenue and Taxation Code. 

I HEREBY CERTIFY: That the purchase of diesel from 

o is exempt from diesel fuel taxes (e.g., exempt train operators or exempt 
off-highway use). 

The purchase is not subject to the additional 1.7& eweeIM:state sales and 
use tax im~e!!ed by R'w~lIu~ 1ift8 Tanatiell Cese see~sMs ~Q§1.8 88:S 
(j~Ql.8 because it is exempt from the diesel fuel taxes imposed under 
Revenue and Taxation Code section 60050 and not subject to the backup 
tax imposed by section 60058 or the payment requirement s.pecified in 
section 60108. l@r the fellswing f@aS8H! 

D is purchased by an exempt bus operator. 

The purchase is not subject to the additional I.J§ ue,e8fttstate sales and 
use tax Musses by RiweHli8 all8 Tauati8M Cese s88ti8MS ~Q§1.8 8:ftS 
(j~Ql.8 because it is subject to the payment requirement specified in 
Revenue and Taxation Code section 60502.2. 

In the event the diesel fuel is not used in a manner which entitles me to an 
exemption from the siesElI fiteladditional state sales and use taxes. it is 
understood that I am required by the Sales and Use Tax Law to report and 
pay the additional 1.7§ ~8H!efttsales tax iI!.lnosed by Revenue and Taxation 
Code section 6051.8 on the sales price of the diesel fuel to me. with 
applicable interest as if I were a retailer making aretail sale of the diesel 

4 



fuel at the time the fuel is so used. This certificate is valid until revoked in 
writing by the I!urchaser. 

Purchaser: 
(ComI!any Name) 

Address: 

Phone Number: 
"--""""-----­

Signature: Date: ______ 
(Signature of Authorized Agent) 

Title:.----------------------------- ­
(Owner, Partner, Purchasing Agent, etc.) 

License/permit # (if any): 

(ExemI!t bus oI!erator, train operator. fuel registration) 


(ef) Sales of Motor Vehicle Fuel on Sales Tax-Included Basis. Sales tax reimbursement 
will be deemed included in the total price per gallon ofgasoline dispensed through an 
apparatus on which there is a price per gallon display including all taxes as required by 
Business and Professions Code Section 13470. Sales tax reimbursement will be deemed 
included in the total price per gallon of other motor vehicle fuel if the retailer posts on the 
premises a notice reading substantially as follows: 

"The price per gallon ofall motor vehicle fuel includes reimbursement for applicable 
sales taxes computed to the nearest milL" 

Following are examples ofprices computed on a tax-included basis: 

(A) Sales price per gallon of gasoline net of all taxes. $2.435 
Federal excise tax* ................................................... . .184 
State excise tax* ...................................................... . 
Total $2.972 
*Sales tax reimbursement computed at 2 114%* 
of$2.972 ................................................................... . .067 
Total tax-included price per gallon ............................ . $3.039 

(B) Sales price per gallon ofdiesel fuel 
net of all taxes * ....................................................... .. $2.355 
Federal excise tax·.................................................. .. .244 
Total $2.599 
*Sales tax reimbursement computed at 
9%* of$2.599......................................................... .. .234 
State excise tax *....................................................... .13' 
Total tax-included price per gallon ........................... .. $2.96.3,9 
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*The rates used are for purposes of this example on1y. The rates in effect at the time of 
the sale and at the place where the business is located must be used in computing the tax­
included selling price of fuel. 

(fg) Application of Sales or Use Tax to Fuel Furnished With Leased Vehicles or Aircmft. 
The lessor is the retailer of fuel furnished to a lessee of a vehicle or an aircraft ifthe sales 
price of the fuel is separately stated from the rental charge for the vehicle or aircraft. The 
lessor is also the retailer of fuel furnished to a lessee under a lease which is a "sale" or 
"purchase" (see Regulations 1660 and 1661) and under which the rental charge includes 
fuel for the operation ofthe vehicle or aircraft (such arrangements are sometimes called 
"wet rentals"). The lessor may purchase such fuel for resale. 

The lessor is the consumer of fuel furnished to a lessee of a vehicle or an aircraft under a 
lease which is not a "sale" or "purchase" (see Regulations 1660 and 1661) and under 
which the rental charge includes fuel for the operation ofthe vehicle or aircraft. If a 
lessor of mobile transportation equipment elects under Regulation 1661 to report and pay 
use tax measured by the "fair rental value" of the mobile transportation equipment leased, 
the "fair rental value" does not include the sale price to the lessor of fuel which is 
furnished under the lease to the lessee. 

(gh) Refunds of Excise Tax 

(1) Federal Excise Taxes. 

The refund of the federal excise tax on gasoline, diesel, or jet fuel (either by direct 
refund or as a credit against income tax) is an adjustment to the sales price of the 
gasoline, diesel, or jet fuel. Accordingly, the retailer who paid the sales tax or the 
purchaser who paid use tax measured by the sales price of the gasoline, diesel, or jet 
fuel which included that federal excise tax may file with the Board a claim for refund 
of tax measured by the amount of the federal excise tax so refunded or credited. The 
claim must be supported by proof of the exempt use of the gasoHne, diesel, or jet fuel 
and of the refund or credit of the federal excise tax to the purchaser. 

(2) Sales or Use Tax Refunds. Ifthe sales or use tax refund is made to a person other 
than the consumer, the person receiving the refund must pay it to the consumer. 

(hD Supporting Data for Aircraft Fuel Exemptions. Sellers ofmotor vehicle fuel which, at 
the time of sale, is exempt from sales and use tax under subdivision (b)( 1), shall secure 
and retain documentary evidence to support their exempt sales. 

(1) The exemption with respect to motor vehicle fuel sold and delivered directly into 
the fuel supply tank ofaircraft may be supported either by a properly completed sales 
invoice or an aircraft fuel exemption certificate in the fonn prescribed in subdivision 
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--------------------------------------------------

---------------------------------------------

---------------------------------------------------

(hi)(2). If a sales invoice is used, it must show the purchaser's name and address, the 
aircraft identification number, the number of gallons sold, the price per gallon, the 
amount of sale, the date of sale, and the name and address of the seller. 

(2) The exemption with respect to retail sales ofmotor vehicle fuel delivered into the 
purchaser's storage facilities or receptacles other than the fuel tanks of aircraft, for use 
in propelling aircraft shall be supported by an aircraft fuel exemption certificate and 
an invoice. An exemption certificate in substantially the following form and signed 
by the purchaser shall be retained by the seller as evidence to support such exempt 
sales. The exemption certificate will be valid until revoked in writing by the 
purchaser. 

Exemption Certificate for Motor Vehicle Fuel for Propelling Aircraft 

This certificate may be issued by a purchaser for purchases ofmotor vehicle fuel (other 
than aircraft jet fuel) for use in propelling aircraft. 

I HEREBY CERTIFY: That I am the owner or operator of the aircraft identified below; 
that the motor vehicle fuel which I shall purchase 
from , will be used in propelling aircraft: 
and that the distribution of this fuel is subject to the tax imposed by the Motor Vehicle 
Fuel License Tax Law (Revenue and Taxation Code section 7301 et seq.) and not subject 
to refund. 

In the event that any ofthis motor vehicle fuel is used for purposes other than propelling 
aircraft, it is understood that I am required by the Sales and Use Tax Law to report and 
pay tax measured by the purchase price of such fuel. This certificate is valid until revoked 
in writing by the purchaser. 

Purchaser: 

(Company Name) 

Address: 

Phone Number: 

Signature: _______________________________ Date: ________ 

(Signature of Authorized Agent) 

Title: 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if any): ___________________ 
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Identification Numbers ofAircraft Owned or Operated 

(ii) Certificate for Exclusion of Federal Excise Taxes from Measure of Tax. Sellers of 
gasoline, diesel! or jet fuel for which the purchaser claims exclusion from the measure of 
tax under subdivision (c)(2)(D) or (c)(2)(E) shall secure from the purchaser and retain a 
certificate in substantially the form prescribed in subdivision (ij)(l). 

(1) The certificate prescribed below shall relieve the seller from liability for any tax 
due only if it is timely taken in good faith. A certificate will be considered timely if it 
is taken at any time before the seller bills the purchaser for the property, or any time 
within the seller's normal billing and payment cycle, or any time at or prior to 
delivery of property to the purchaser. The certificate will be valid until revoked in 
writing by the purchaser. 

Certificate for the Exclusion of Sales and Use Tax on Federal Excise Taxes 

This certificate may be issued by a purchaser whose entire fuel purchase is entitled to a 
direct refund or credit for the federal excise taxes for income tax purposes. This 
certificate entitles the seller to exclude the amount offederal excise taxes imposed on fuel 
purchases from the measure ofsales and use tax. 

I HEREBY CERTIFY: That I am entitled to either a direct refund or credit against my 
income tax for the federal excise tax paid pursuant to Internal Revenue Code Section 
4081 or 4091 for the ga"oline/dieselljet fuel I shaH purcha<;e from 

In the event the fuel is not used in a manner which entitles me to a direct refund or credit 
against my income tax or if I do not receive such refund or credit, it is understood I am 
required by the Sales and Use Tax Law to report and pay tax measured by the amount of 
federal excise tax paid to the extent the seller has not remitted sales or use tax measured 
by that amount. This certificate is vaHd until revoked in writing by the purchaser. 

Purchaser: 

(Company Name) 
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Address: 

Phone Number: 

Signature: ____________________________ Date: ___________ 

(Signature of Authorized Agent) 

Title: 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Permit No. (if any): _____________________ 

(2) Any person, including any officer or employee of a corporation who gives the 
certificate described in subdivision (ij)( I) and who knows at the time of purchase that 
he or she is not entitled to either a direct refund or credit against his or her income tax 
is liable to the state for the amount of sales or use tax that would be due had he or she 
not given the certificate. In addition to the tax, interest, and other penalties, the person 
is liable for a penalty of 10 percent of the tax or five hundred dollars ($500), 
whichever is greater, for purchases made for personal gain or to evade payment of 
taxes. 

Gk) Alternate Certificate for Exclusion of Federal Excise Taxes from Measure ofTax. On 
and after January 1, 2001, a purchaser of gasoline, diesel, or jet fuel who is qualified 
under subdivision (jk)(1) may issue a certificate in substantially the form set forth in 
subdivision (jk,)(3) to the sener of that fuel. A seller who takes and retains such certificate 
shall be relieved of liability for tax due measured by the federal excise taxes imposed 
pursuant to Section 4081 or 4091 of the Internal Revenue Code on the fuel sold under the 
certificate, provided the certificate is timely taken in good faith. A certificate will be 
considered timely if it is taken at any time before the seller bills the purchaser for the 
property, or any time within the seller's normal billing and payment cycle, or any time at 
or prior to delivery of property to the purchaser. The certificate will be valid until 
revoked in writing by the purchaser. 

(1) A purchaser is qualified and may issue a certificate under subdivision (jk) if 
satisfying all the following requirements: 

(A) The purchaser was entitled to either a direct refund or credit against his or her 
income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of 
the Internal Revenue Code for more than 50 percent of a11 the purchaser's 
purchases ofgasoline, diesel, and jet fuel during the prior calendar year on an 
aggregate basis. A purchaser who was entitled to a direct refund or credit against 
his or her income tax for the federal excise tax imposed pursuant to Section 4081 
or 4091 of the Internal Revenue Code for more than 50 percent of that purchaser's 
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purchases of one type of fuel, e.g., diesel, but not more than 50 percent of all that 
purchaser's purchases of gasoline, diesel, and jet fuel on an aggregate basis is not 
a qualified purchaser, and may not issue a certificate under this subdivision, for 
any of that purchaser's purchases of fuel. 

(B) The purchaser's business remains substantially the same as during the prior 
calendar year whereby the purchaser reasonably expects to be entitled to either a 
direct refund or credit against his or her income tax for the federal excise tax 
imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code for more 
than 50 percent of the purchaser's purchases of gasoline, diesel, and jet fuel on an 
aggregate basis. 

(C) The purchaser holds a valid California seller's pennit. 

(2) With respect to any fuel purchased under the certificate which is used in a manner 
whereby the purchaser is not entitled to a direct refund or credit against his or her 
income tax of the federal excise tax imposed pursuant to Section 4081 or 4091 of the 
Internal Revenue Code, the purchaser is liable for use tax on the amount of that 
federal excise tax. The purchaser must report and pay such use tax with the 
purchaser's return for the period in which the fuel was used. A certificate may not be 
issued under this subdivision when the purchaser knows that all of the fuel that would 
be purchased under the certificate will be used in a manner whereby the purchaser is 
not entitled to a direct refund or credit against his or her income tax of the federal 
excise tax imposed pursuant to Section 4081 or 4091 of the Internal Revenue Code. 

(3) A certificate issued under this subdivision shall be in substantially the following 
fonn: 

Revenue and Taxation Code Section 6245.5 Certificate for the Exclusion of Sales 
and Use Tax on Federal Excise Taxes 

This certificate may be issued for purchases ofgasoline, diesel, or jet fuel by a purchaser 
who meets all the required conditions. This certificate entitles the seller to exclude the 
amount of federal excise taxes imposed on such fuel purchases from the measure of sales 
and use tax. 

I HEREBY CERTIFY that I satisfy all of the following conditions: 

1. I was entitled to either a direct refund or credit against my income tax for the federal 
excise tax imposed pursuant to Section 4081 or 4091 ofthe Internal Revenue Code for 
more than 50 percent of my purchases ofgasoline, diesel, and jet fuel on an aggregate 
basis during the prior calendar year. 

2. My business remains substantially the same as during the prior 881entlercalendar year 
such that I reasonably expect to be entitled to either a direct refund or credit against my 
income tax for the federal excise tax imposed pursuant to Section 4081 or 4091 of the 
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Internal Revenue Code for more than 50 percent of my purchases ofgasoline, diesel, or 
jet fuel on an aggregate basis. 

3. I hold a valid California seller's pennit, the number for which is set forth below. 


With respect to any fuel that is not used in a manner which entitles me to a direct refund 

or credit against my income tax ofthe federal excise tax imposed pursuant to Section 

4081 or 4091 of the Internal Revenue Code, or if I do not receive such refund or credit, I 

will report and pay tax, measured by the amount of the federal excise tax that had been 

paid in connection with that fuel, with my return for the period on which the fuel is used. 

This certificate is valid until revoked in writing by the purchaser. 


Purchaser: __________________________________________ 


(Company Name) 

Address: 

Phone Number: 

Signature: _________________ Date: _________ 

(Signature of Authorized Agent) 

Title: __________________________________________ 

(Owner, Partner, Purchasing Agent, etc.) 

Seller's Pennit No. (if any): _______________ 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6011,6012, 6051.8,6201.8,6245.5,6357, 6357.3 6357.5, 6357.7,~ and 6423, 
Revenue and Taxation Code. 
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450 N STREET 

SACRAMENTO, CALIFORNIA 

JULY 26, 2011 

---000---

MR. HORTON: Miss Olson? 

MS. OLSON: Our next item is J1, Regulation 

1533.2, diesel fuel used in farming activities of food 

processing and Regulation 1598, motor vehicle and 

aircraft fuels 

MR. HORTON: Okay, Mr. Heller, you're up to 

bat. 

MR. HELLER: Good afternoon again, 

Chairman Horton, Members of the Board. 

I'm Bradley Heller on behalf of the Board's 

Legal Department and I'm here to request that the Board 

vote to adopt amendments to Sales and Use Tax 

Regulations 1533.2, diesel fuel used in farming 

activities of food processing and 1598, motor vehicle 

and aircraft fuels. 

The text of the proposed amendments was 

authorized for publication during the March Business 

Taxes Committee meeting and includes the changes the 

Board authorized during the May public hearing. 

The proposed amendments make both regulations 

consistent with the provisions of the fuel tax swap, as 

reenacted by Assembly Bill 105 on March 24th, 2011. 

MR. HORTON: Thank you very much. 

Discussion, Members? 
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Is there a motion? 

 MS. STEEL: So moved. 

 MR. HORTON: Moved by Ms. Steel, second by 

 Ms. Yee. 

 Objection? 

 Hearing none, such will be the order. 

 ---000---
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