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State of California 

Office of Administrative Law 


In re: 

Board of Equalization 


Regulatory Action: 


Title 18, California Code of Regulations 


Adopt soctions: 

Amend sections: 1616 

Repeal sections: 


NOTICE OF APPROVAL OF REGULATORY 
ACTION 

Government Code Section 11349.3 

OAL File No. 2011-1202-01 S 

The Board of Equalization proposed to adopt a new subdivision (d)(4)(G) in section 
1616 of title 18 of the California Code of Regulations further prescribing the 
circumstances under which a sale of tangible personal property to, and the storage, 
use, or other consumption of tangible personal property by, the tribal government of an 
Indian tribe that is officially recognized by the United States is exempt from sales and 
use tax, 

OAL approves this regulatory action pursuant to section 11349.3 of the Government 
Code. This regulatory action becomes effective on 2/10/2012. 

Date: 	 1/11/2012 

For: 	 DEBRA M. CORNEZ 
Assistant Chief Counsell 
Acting Director 

Original: Kristine Cazadd 
Copy: Richard Bennion 



STATE OF CALlFOF:NIA EDMUND G. BROWN, Jr., Governor 

OFFICE OF ADMINISTRATIVE LAW 

300 Capitol Mali, Suite 1250 
Sacramento, CA 95814 
(916) 323-6225 FAX (916) 323-6826 

DEBRA M. CORNEZ 
Assistant Chief Counsel/Acting Director 

MEMORANDUM 


TO: Richard Bennion~ 
FROM: OALFrontDesk~ 
DATE: 111312012 
RE: Return of Approved Rulemaking Materials 

OAL File No. 2011-1202-01S 

OAL hereby returns this file your agency submitted for our review (OAL File No. 2011-1202­
01 S regarding Federal Areas). 

If this is an approved file, it contains a copy of the regulation(s) stamped "ENDORSED 
APPROVED" by the Office of Administrative Law and "ENDORSED FILED" by the Secretary 
of State. The effective date of an approved file is specified on the Form 400 (see item B.5). 
(Please Note: The 30th Day after filing with the Secretary of State is calculated from the date the 
Form 400 was stamped "ENDORSED FILED" by the Secretary of State.) 

DO NOT DISCARD OR DESTROY THIS FILE 

Due to its legal significance, you are required by law to preserve this rulemaking record. 
Government Code section 11347.3(d) requires that this record be available to the public and to 
the courts for possible later review. Government Code section 11347 .3( e) further provides that 
" ....no item contained in the file shall be removed, altered, or destroyed or otherwise disposed 
of." See also the Records Management Act (Government Code section 14740 et seq.) and the 
State Administrative Manual (SAM) section 1600 et seq.) regarding retention of your records. 

If you decide not to keep the rulemaking records at your agency/office or at the State Records 
Center, you may transmit it to the State Archives with instructions that the Secretary of State 
shall not remove, alter, or destroy or otherwise dispose of any item contained in the file. See 
Government Code section 11347.3(f). 
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Final Textof Proposed Amendments to 


California Code of Regulations, Title 18, Section 1616 


Section 1616. Federal Areas. 

(a) In General. Tax applies to the sale or use of tangible personal property upon federj1l 
areas to the same extent that it applies with respect to sale or use elsewhere within this 
state. 

(b) Alcoholic Beverages. Manufacturers. wholesalers and rectifiers who deliver or cause 
to be delivered alcoholic beverages to persons on federal reservations shall pay the state 
retailer sales tax on the selling price of such alcoholic beverages so delivered, except 
when such deliveries are made to persons or organizations which are instrumentalities of 
the Federal Government or persons or organizations which purchase for resale. 

Sales to officers! and non-commissioned officers! clubs and messes may be made without 
sales tax when the purchasing organizations have been authorized, under appropriate 
regulations and control instructions. duly prescribed and issued, to sell alcoholic 
beverages to authorized purchasers. * 

(c) Sales Through Vending Machines. Sales through vending machines located on Army, 
Navy. or Air Force installations are taxable unless the sales are made by operators who 
lease the machines to exchanges of the Army, Air Force, Navy, or Marine Corps, or other 
instrumentalities of the United States, including Post Restaurants and Navy Civilian 
Cafeteria Associations, which acquire title to and sell the merchandise through the 
machines to authorized purchasers. 

For the exemption to apply, the contracts between the operators and the United States 
instrumentalities and the conduct of the parties must make it clear that the 
instrumentalities acquire title to the merchandise and sell it through machines leased from 
the operators to authorized purchasers. 

(d) Indian Reservations. 

(1) In General. Except as provided in this regulation, tax applies to the sale or use of 
tangible personal property upon Indian reservations to the same extent that it applies 
with respect to sale or use elsewhere within this state. 

(2) Definitions. For purposes of this regulation "Indian" means any person of Indian 
descent who is entitled to receive services as an Indian from the United States 
Department of the Interior. 

Indian organizations are entitled to the same exemption as a Indians. "Indian 
organization" includes Indian tribes and tribal organizations and also includes 
partnerships all ofwhose members are Indians. The term includes corporations 
organized under tribal authority and wholly owned by Indians. The term excludes 
other corporations, including other corporations wholly owned by Indians. 
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"Reservation" includes reservations, rancherias, and any land held by the United 
States in trust for any Indian tribe or individual Indian. 

(3) Sales by On-Reservation Retailers. 

(A) Sales by Indians. 

1. Sales by Indians to Indians who reside on a reservation. Sales tax does not 
apply to sales of tangible personal property made to Indians by Indian retailers 
negotiated at places of business located on Indian reservations if the purchaser 
resides on a reservation and if the property is delivered to the purchaser on a 
reservation. The purchaser is required to pay use tax only if, within the first 12 
months following delivery, the property is used offa reservation more than it 
is used on a reservation. 

2. Sales by Indians to non-Indians and Indians who do not reside on a 
reservation. Sales tax does not apply to sales of tangible personal property by 
Indian retailers made to non-Indians and Indians who do not reside on a 
reservation when the sales are negotiated at places of business located on 
Indian reservations if the property is delivered to the purchaser on the 
reservation. Except as exempted below, Indian retailers are required to collect 
use tax from such purchasers and must register with the Board for that 
purpose. 

Indian retailers selling meals, food or beverages at eating and drinking 
establishments are not required to collect use tax on the sale of meals, food or 
beverages that are sold for consumption on an Indian reservation. 

(B) Sales by non-Indians. 

1. Sales by non-Indians to Indians who reside on a reservation. Sales tax does 
not apply to sales of tangible personal property made to Indians by retailers 
when the sales are negotiated at places ofbusiness located on Indian 
reservations if the property is delivered to the purchaser on a reservation. The 
sale is exempt whether the retailer is a federally licensed Indian trader or is 
not so licensed. The purchaser is required to pay use tax only if, within the 
first 12 months following delivery, the property is used off a reservation more 
than it is used on a reservation. 

2. Sales by non-Indians to non-Indians and Indians who do not reside on a 
reservation. Either sales tax or use tax applies to sales of tangible personal 
property by non-Indian retailers to non-Indians and Indians who do not reside 
on a reservation. 

(C) Resale Certificates. Persons making sales for resale of tangible personal 
property to retailers conducting business on an Indian reservation should obtain 
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resale certificates from their purchasers. Ifthe purchaser does not have a permit 
and all the purchaser's sales are exempt under paragraph (d)(3)(A) of this 
regulation, the purchaser should make an appropriate notation to that effect on the 
certificate in lieu ofa seller's permit number (see Regulation 1668, "Resale 
Certificates"). 

(4) Sales by Off-Reservation Retailers. 

(A) Sales Tax -In General. Sales tax does not apply to sales of tangible personal 
property made to Indians negotiated at places ofbusiness located outside Indian 
reservations ifthe property is delivered to the purchaser and ownership to the 
property transfers to the purchaser on the reservation. Generally ownership to 
property transfers upon delivery ifdelivery is made by facilities of the retailer and 
ownership transfers upon shipment if delivery is made by mail or carrier. Except 
as otherwise expressly provided herein, the sales tax applies if the property is 
delivered off the reservation or if the ownership to the property transfers to the 
purchaser off the reservation. 

(B) Sales Tax -Permanent Improvements -In General. Sales tax does not apply to 
a sale to an Indian of tangible personal property (including a trailer coach) to be 
permanently attached by the purchaser upon the reservation to realty as an 
improvement if the property is delivered to the Indian on the reservation. A trailer 
coach will be regarded as having been permanently attached if it is not registered 
with the Department ofMotor Vehicles. Sellers ofproperty to be permanently 
attached to realty as an improvement should secure exemption certificates from 
their purchasers (see Regulation 1667, "Exemption Certificates"). 

(C) Sales Tax -Permanent Improvements -Construction Contractors. 

1. Indian contractors. Sales tax does not apply to ales ofmaterials to Indian 
contractors if the property is delivered to the contractor on a reservation. Sales 
tax does not apply to sales of fixtures furnished and installed by Indian 
contractors on Indian reservations. The term "materials" and "fixtures" as 
used in this paragraph and the following paragraph are as defined in 
Regulation 1521 "Construction Contractors." 

2. Non-Indian contractors. Sales tax applies to sales ofmaterials to non-Indian 
contractors notwithstanding the delivery of the materials on the reservation 
and the permanent attachment of the materials to realty. Sales tax does not 
apply to sales offixtures furnished and installed by non-Indian contractors on 
Indian reservations. 

(D) Use Tax -In General. Except as provided in paragraphs (d)(4)(E) and 
(d)(4)(F) of this regulation, use tax applies to the use in this state by an Indian 
purchaser oftangible personal property purchased from an off-reservation retailer 
for use in this state. 
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(E) Use Tax -Exemption. Use tax does not apply to the use oftangible personal 
property (including vehicles, vessels, and aircraft) purchased by an Indian from an 
off-reservation retailer and delivered to the purchaser on a reservation unless, 
within the first 12 months following delivery, the property is used off a 
reservation more than it is used on a reservation. 

(F) Leases. Neither sales nor use tax applies to leases otherwise taxable as 
continuing sales or continuing purchases as respects any period of time the leased 
property is situated on an Indian reservation when the lease is to an Indian who 
resides upon the reservation. In the absence ofevidence to the contrary, it shall be 
assumed that the use of the property by the lessee occurs on the reservation if the 
lessor delivers the property to the lessee on the reservation. Tax applies to the use 
of leased vehicles registered with the Department ofMotor Vehicles to the extent 
that the vehicles are used off the reservation. 

(G) Property Used in Tribal Self-Governance. Sales and use tax does not awly to 
sales of tangible personal property to and the storage, use. or other consumption 
of tangible personal property by the tribal government ofan Indian tribe that is 
officially recognized by the United States if: 

I. The tribal government's Indian tribe does not have a reservation or the 
principal place where the tribal government meets to conduct tribal business 
cannot be its Indian tribe's reservation because the reservation does not have a 
building in which the tribal government can meet or the reservation lacks one 
or more essential utility services, such as water, electricity. gas. sewage, or 
telephone. or mail service from the United States Postal Service: 

2. The property is purchased by the tribal government for use in tribal self­
governance. including the governance of tribal members. the conduct of inter­
governmental relationships. and the acquisition of trust land; and 

3. The property is delivered to the tribal government and ownership ofthe 
property transfers to the tribal government at the principal place where the 
tribal government meets to conduct tribal business. 

The purchase of tangible personal property is not exempt from use tax under this 
paragraph if the property is used for purposes other than tribal self-governance 
more than it is used for tribal self-governance within the first 12 months following 
delivery. 

• The following is a summary of the pertinent regulations which have been issued: 

(a) General. Air force regulation 34-57, issued under date ofFebruary 9, 1968, army 
regulation 210-65, issued under date ofMay 4, 1966, and navy general order No. 15, 
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issued under date ofMay 5, 1965, authorize the sale and possession of alcoholic 
beverages at bases and installations subject to certain enumerated restrictions. 

(b) Air Force. Air force regulation 34-57, paragraph 5, permits commissioned officers' 
and non-commissioned officers' open messes, subject to regulations established by 
commanders ofmajor air commands to sell alcoholic beverages to authorized purchasers 
at bars and cocktail lounges, and provides that commanders will issue detailed control 
instructions. Paragraphs 8 and 9 require commanders ofmajor air commands to issue 
regulations relative to package liquor sales and to procurement ofalcoholic beverages, 
respectively. 

(c) Afmy. Anny regulation 210-65, paragraph 9, provides that major commanders are 
authorized to permit at installations or activities within their respective commands the 
dispensing of alcoholic beverages by the drink or bottle. Paragraph 11 of AR 210-65 
provides that when authorized by major commanders as prescribed in paragraph 9, AR 
210-65, officers' and non-commissioned officers' open messes may, subject to regulations 
prescribed by the commanding officer of the installation or activity concerned, dispense 
alcoholic beverages by the drink, and oPerate a package store. 

(d) Navy. Navy general order No. 15 provides that commanding officers may permit, 
subject to detailed alcoholic beverage control instructions, the sale ofpackaged alcoholic 
beverages by officers' and noncommissioned officers' clubs and messes and the sale and 
consumption ofalcoholic beverages by the drink in such clubs and messes. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6017,6021, Revenue and Taxation Code, Public Law No. 817-76th Congress (Buck Act). 
Vending machines, sales generally, see Regulation 1574. Items dispensed for 10 ¢ or less, 
see Regulation 1574. Additional reference: Section 6352, Revenue and Taxation Code. 
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CALIFORNIA REGULATORY NOTICE REGISTER 2012, VOLUME NO. 3-Z 

Galichet L, StraifK, on behalf of the WHO Internation­
al Agency for Research on Cancer Monograph Working 
Group (2011). Carcinogenicity of chemicals in indus­
trial and consumer products, food contaminants and 11a­
vourings, and water chlorination byproducts. Lancet 
Oncology 12(4):328~9. 
[URL: http://www.thelancet.com/journals/lanonc/ 
article/PIIS1470~2045%2811 %2970088<Ufulltext]. 

IARC (20 II). International Agency for Research on 
Cancer. Agents Classified by the fARe A1ol1ograpi1s, 
Volumes 1--102. Available at 
URL: http://monographs.iarc.frlENGIClassificationi 
ClassificationsAlphaOrder.pdf [Accessed July 21, 
20 11]. 

SUMMARY OF REGULATORY 
ACTIONS 

REGULATIONS FILED WITH 
SECRETARY OF STATE 

This Summary of Regulatory Actions lists regula­
tions filed with the Secretary of State on the dates indi­
cated. Copies of the regulations may be obtained by 
contacting the agency or from the Secretary of State, 
Archives, 10200 Street, Sacramento, CA 95814, (916) 
653~ 7715. Please have the agency name and the date 
filed (see below) when making a request. 

File#2011~1129~03 

BOARD OF ACCOUNTANCY 
Supervision and Disciplinary Guidelines 

This rulemaking action repeals two sections from 
Title 16 in the California Code of Regulations (CCR) 
that became inoperative by their own tenns. Addition­
ally this rulemaking amends several sections in Title 16 
of the CCR as well as two forms and an incorporated 
document. This rulemaking defines supervised experi­
ence and incorporates by reference two new fOlms used 
by applicants' supervisors to submit experience verifi­
cation for licensure. This IUlemaking also amends the 
Board of Accountancy's Disciplinary Guidelines which 
are incorporated by reference into the CCR. 

Title 16 
California Code of Regulations 
AMEND: 12,12.5,98 REPEAL: 9,11.5 
FiledOlll0/2012 
Effective 02/0912012 
Agency Contact: Mattheyv Stanley (916) 561--1792 
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File#2011-1212-02 
BOARD OF EDUCATION 
InstlUctional Quality Commission 

This non~substantive action amends numerous sec­
tions in Title 5 of the California Code of Regulations. 
These amendments are in response to AB 250 (CH 608, 
Statutes of 2011) that renamed the Curriculum Devel­
opment and Supplemental Materials to the Instructional 
Quality Commission. The changes to the regulations 
are being made to make the name consistent with the 
statutes. 

TitleS 
Califomia Code of Regulations 
AMEND: 9510, 9510.5, 9511, 9512, 9513, 9514, 
9515,9516,9517,9517.1,9519,9520,9521,9524, 
9525,18533,18600 
Filed 0 1/ 1 0/2012 
Agency Contact: Cynthia Olsen (916) 319~0584 

File#2011~1202~01 

BOARD OF EQUALIZATION 
Federal Areas 

The Board of Equalization adopted a new subdi vision 
(d)( 4 )(G) in section 1616 of title 18 of the California 
Code of Regulations further prescribing the circum­
stances under which a sale of tangible personal property 
to, and the storage, use, or other consumption of tang i­
ble personal property by, the tribal govemment of an In­
dian tribe that is officially recognized by the United 
States is exempt from sales and use tax. 

Title 18 
California Code of Regulations 
AMEND: 1616 
FiledOl/1112012 
Effective 02/10/2012 
Agency Contact: 

RichardE. Bennion (916)445~2130 

File# 20 11 ~ 1130~0 I 
BOARD OF EQUALIZATION 
Regulations effected by temporary tax increase in As­
sembly Bill 3 (2009~20 10 3rd Ex. Sess) 

Board of Equalization (BOE) submitted this Section 
100 action to amend Title 18 regulatory provisions that 
pertain to p311ial exemptions from sales and usc tax pro­
vided by Revenue and Taxation Code (RTC) sections 
6378, 6356.5, 6357.1, 6356.6, and 6358.5. Amend­
ments to Title 18, California Code ofRcgulatiol1s, sec­
tion 1532, Appendix A and Appendix B to section 1532, 
and sections 1533.1, 1534, and 1535 are nonsubstan­
tive. Assembly Bill 3 (2009-2010 3rd Ex. Sess) added 
sections to the Revenue and Taxation Code to increase 
the statewide sales and use tax rate by one percent be­
ginning on Aplil 1, 2009 and ceasing either on July 1, 
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VERlFICA TION 

I, Richard E. Bennion, Regulations Coordinator of the State Board of Equalization, state 
that the rulemaking file of which the contents as listed in the index is complete, and that 
the record was closed on December 1,2011 and that the attached copy is complete. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 

December I, 2011 iJJ£hQ 
!RiChard E. Bennion 

Regulations Coordinator 
State Board of Equalization 



Final Statement of Reasons for 


Adoption of Proposed Amendments to California Code of Regulations, 


Title 18, Section 1616, Federal Areas 


Update of Infonnation in the Initial Statement of Reasons 

The factual basis, specific purpose, and necessity for the proposed amendments adding 
new subdivision (d)(4)(G) to California Code of Regulations, title 18, section 
(Regulation) 1616, Federal Areas, are the same as provided in the Initial Statement of 
Reasons. 

The State Board ofEqualization (Board) did not rely on any data or any technical, 
theoretical, or empirical study, report, or similar document in proposing or adopting the 
amendments to Regulation 1616 that was not identified in the Initial Statement of 
Reasons, or which was otherwise not identified or made available for public review prior 
to the close of the public comment period. 

The Board did not reject any reasonable alternatives to the proposed amendments to 
Regulation 1616 or any alternatives that would lessen the adverse economic impact on 
smaH businesses. No alternative amendments were presented to the Board for 
consideration. 

The adoption of the proposed amendments to Regulation 1616 will recognize the 
holdings of United Stated Supreme Court opinions regarding the preemption of state 
taxation when it unlawfully infringes on the rights of federally-recognized Indian tribes to 
make their own laws and be ruled by them and further clarify the types of transactions 
that are already exempt from sales and use tax under Revenue and Taxation Code (RTC) 
sec60n 6352. Therefore, the Board has'made an initial detennination that the adoption of 
the proposed amendments to Regulation 1616 will not have a significant adverse 
economic impact on business, including small business. 

The proposed regulation may affect small business. 

The adoption of the proposed amendments to Regulation 1616 was not mandated by 
federal statutes or regulations and there is no federal regulation that is identical to 
Regulation 1616. 

No Mandate on Local Agencies or School Districts 

The Board has determined that the proposed amendments to Regulation 1616 do not 
impose a mandate on local agencies or school districts. 

No Public Comments Received 
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The Board did not receive any written comments from interested parties regarding the 
proposed amendments to Regulation 1616. On November 15,2011, the Board held a 
public hearing on the proposed amendments to Regulation 1616 and unanimously voted 
to adopt the proposed amendments without any changes. No interested parties asked to 
speak at the public hearing. 

Alternatives Considered 

On July 26, 2011, the Board considered whether to propose the amendments adding 
subdivision (d)(4)(G) to Regulations 1616 or, alternatively, whether to take no action at 
that time. The Board decided to propose the amendments adding subdivision (d)(4)(G) 
because: 

• 	 The Board determined that the nature of the state, federal, and tribal interests at 
stake dictate that federal law preempts the imposition of California's sales and use 
tax on the sale of tangible personal property to and the use oftangible personal 
property by the tribal governments of federally-recognized California Indian 
tribes, when such property is purchased for use in tribal self-governance, and the 
tribal governments have no reservation on which to conduct their governmental 
activities or the tribal governments have undeveloped reservations where it is 
impractical to conduct their governmental activities; and 

• 	 The Board determined that it is necessary to amend Regulation 1616 to add a new 
subdivision (d)( 4 )(G) for the specific purpose of implementing, interpreting, and 
making specific the provisions ofRTC section 6352 by recognizing the 
additional, limited federal preemption described above. 

By its motion, the Board determined that no alternative to the proposed amendments to 
Regulation 1616 would be more effective in carrying out the purposes for which the 
regulation is proposed or would be as effective and less burdensome to affected private 
persons than the adopted regulation or would lessen the adverse economic impact on 
small businesses. 
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Updated Informative Digest for 

Adoption of Proposed Amendments to California Code of Regulations, 

Title 18, Section 1616, Federal Areas 

On November 15,2011, the State Board of Equalization (Board) held a public hearing on 
and unanimously voted to adopt the original text of the proposed amendments adding 
subdivision (d)(4)(G) to California Code of Regulations, title 18, section (Regulation) 
1616, Federal Areas, described in the Notice of Proposed Regulatory Action. The Board 
did not receive any written comments from interested parties regarding the proposed 
amendments to Regulation 1616, no interested parties appeared at the public hearing on 
November 15,2011, and there have not been any changes to the applicable laws or the 
effect of the adoption of the proposed amendments to Regulation 1616 described in the 
Infonnative Digest included in the Notice of Proposed Regulatory Action. 

The Informative Digest included in the Notice of Proposed Regulatory Action provides: 

"Current Regulation 1616 

"RTC section 6352 exempts the sale and the storage, use, or other consumption of 
tangible personal property from sales and use tax when California is prohibited from 
taxing the sale or use of tangible personal property under federal law, including the 
United States Constitution. 

"In 1831, Chief Justice Marshall recognized that Indian tribes, which are officially 
recognized by the government of the United States, are independent nations that retain 
inherent rights to self-government. (Cherokee Nation v. Georgia (1831) 30 U.S. 1, 16.) 
Justice Marshall also recognized that article 1, section 8, clause 3 of the United States 
Constitution reserves to the United States Government the exclusive authority to regulate 
commerce with the Indian tribes. (ld. at p. 18.) 

"Subsequent United States Supreme Court opinions further explained that federally­
recognized Indian tribes "retain'attributes of sovereignty over both their members and 
their territory'" (White Mountain Apache Tribe v. Bracker (1980) 448 U.S. 136, 142 
[quoting from United States v. Mazurie (1975) 419 U.S. 544, 557]), "as a separate people, 
with the power of regulating their internal and social relations, and thus far [are] not 
brought under the laws" of the United States or the states in which the tribes reside. 
(Bracker, 448 U.S. at p. 142 [quoting from McClanahan v. Arizona State Tax 
Commission (1973) 411 U.S. 164, 173, which was quoting from United States v. Kagama 
(1886) 118 U.S. 375].) 

"In 1978, subdivision (d) was added to Regulation 1616 to prescribe the circumstances 
underwhich the sale and use of tangible personal property on an Indian reservation! are 

I In this context, the term "reservation" refers to all land that is considered "Indian country" as defined by 
18 U.S.c. § 1151, which provides that "the term 'Indian country' ... means (a) all land within the limits of 
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exempt from sales and use tax under RTC section 6352 because the tax is preempted by 
federal law. Subdivision (d) is based upon United States Supreme Court cases regarding 
the federal preemption of the states' authority to tax federally-recognized Indian tribes 
and their members, which have held that the application of state sales and use tax is 
preempted with regard to the sale and use of property on Indian reservations if the legal 
incidence of the tax falls on a tribe or tribal members. Regulation 1616, subdivision (d), 
is still consistent with United States Supreme Court opinions preempting California sales 
and use tax when the tax unlawfully infringes upon federally-recognized Inidan tribes' 
sovt~reignty over their reservations. (See, e.g., Wagnon v. Prairie Band of Potawatomi 
Nation (2005) 546 U.S. 95,101-102.) 

"Pursuant to the current provisions of Regulation 1616, subdivision (d)(4)(A) and (E), 
sales tax will not apply to the sale of tangible personal property to an Indian if the 
property is delivered to the Indian and ownership of the property transfers to the Indian on a 
reservation, and use tax will not apply to tangible personal property delivered to an Indian on 
a reservation unless the property is used off a reservation more than it is ued on a reservation 
during the first 12 months following delivery. The federal preemption recognized by the 
current provisons of Regulation 1616, subdivision (d), allows the government of a 
federally-recognized Inidan tribe to purchase tangible personal property for use in tribal 
self-governance without being subject to California sales and use tax if the property is 
delivered to the tribal government on its tribe's reservation and the property is used on 
the reservation more than it is used off reservation during the first 12 months following 
delivery. The current provisions of Regulation 1616, subdivision (d), do not address 
situations where California sales and use tax is preempted by federal law because the tax 
unlawfuly infringes on federally-recognized Indian tribes' soveriegnty over their 
members. 

"Proposed Amendments to Regulation 1616 

"United States Supreme Court opinions published after the initial adoption of Regulation 
1616, subdivision (d), have established additional "principles with respect to the 
boundaries between state regulatory authority and tribal self-government" in the context 
of state taxation. (Bracker, supra, 448 U.S. at p. 141.) The United States Supreme Court 
has held that: 

• 	 Federal law preempts a state's authority to tax an activity undertaken on a 
"reservation or by tribal members" (Id at p. 143) in cirucmtances where the tax 
unlawfully infringes on the right of federally-recognized Indian tribes "to make 
their own laws and be ruled by them" (ld at p. 142 [quoting from Williams v. Lee 
(1959) 358 U.S. 217, 220]); 

any Jndian reservation under the jurisdiction of the United States Government, notwithstanding the 
issuance ofany patent, and, including rights-of-way running through the reservation, (b) all dependent 
Indian communities within the borders of the United States whether within the original or subsequently 
acquired territory thereof, and whether within or without the limits ofa state, and (c) all Indian allotments, 
the Indian titles to which have not been extinguished, including rights-of-way running through the same." 
(See, e.g., Sales and Use Tax Annotation 305.0024.250 (8/26/1996).) 
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• 	 State taxation of Indians is not generally preempted outside Indian reservations, 
however, state taxation of Indians outside of Indian reservations may nonetheless 
be preempted under appropriate circumstances (see, e.g., Oklahoma Tax 
Commission v. Sac and Fox Nation (1993) 508 U.S. 114, 126, in which Justice 
O'Connor contemplated whether state taxation may be preempted outside of a 
tribe's territorial jurisdiction, but the court refrained from resolving the issue 
because it was not directly before the court; see also Wagnon, supra, 546 U.S. at 
p. 113 [quoting from lwescalero Apache Tribe v. Jones (1972) 411 U.S. 145, 148­
149] indicating that there are some exceptions to the "general" rule that states are 
permitted to tax Indians when they reside outside of Indian reservations); and 

• 	 "[T]here is no rigid rule by which to resolve the question whether a particular 
state law may be applied to an Indian Reservation or to tribal members" (Bracker, 
supra, 448 U.S. at p. 142), and state taxation is preempted when "a particularized 
inquiry into the nature of the state, federal, and tribal interests at stake" indicate 
that, in a "specific context, the exercise of state authority would violate federal 
law" (ld. at p. 145) because it unlawfully infringes on the right of federally­
recognized Indian tribes "to make their own laws and be ruled by them." (ld. at p. 
142.) 

"Therefore, the Board reviewed the particular facts and circumstances applicable to the 
imposition of California's sales and use tax on the sale of tangible personal property to 
and the storage, use, or other consumption of tangible personal property by the tribal 
governments ofIndian tribes that are officially recognized by the United States, but 
cannot satisfY the current provisions of the exemptions prescribed by Regulation 1616, 
subdivision (d)( 4)(A) and (E), because their tribes do not have reservations on which to 
take delivery of and use their property or their tribes have undeveloped reservations 
where it would be impractical to take delivery of and use their property. 

"First, the Board found that there was a major shift in the United States' policies towards 
Indians that was implemented, at least in part, by the enactment of the Indian 
Reorganization Act (IRA) of 1934 (Pub.L. No. 73-383 (June 18, 1934) 48 Stat. 984), 
which represented formal federal recognition of a unique relationship between Indian 
tribes' sovereignty and land, and the federal government's duty to help restore Indian 
tribes' economic and governmental self-sufficiency, as sovereigns, through the 
acquisition of land. Specifically, section 5 of the IRA, which was subsequently codified 
(with minor amendments) as section 465 of title 25 of the United States Code, currently 
provides that: 

The Secretary of the Interior is hereby authorized, in his discretion, to 
acquire through purchase, relinquishment, gift, exchange, or assignment, 
any interest in lands, water rights, or surface rights to lands, within or 
without existing reservations, including trust or otherwise restricted 
allotments whether the allottee be living or deceased, for the purpose of 
providing land for Indians. 
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Title to any lands or rights acquired pursuant to this Act or the Act of July 
28, 1955 (69 Stat. 392), as amended (25 U.S.c. 608 et seq.) shall be taken 
in the name of the United States in trust for the Indian tribe or individual 
Indian for which the land is acquired, and such lands or rights shall be 
exempt from State and local taxation. 

Thus, the Department of the Interior "has had discretionary authority to take title to land, 
in the name of the United States, in trust for the benefit ofIndian tribes" since 1934. (44 
S.D. L. Rev. 681, 685.) And, when that discretion is exercised, the Secretary of the 
Interior accepts a fiduciary duty over the trust land and "the land is freed from federal and 
state taxes." (Jd. at p. 682.) In other words, a clear connection exists between tribal self­
governance, the acquisition of trust land, and the preemption of state taxation. 

"Second, the Board found that the Department of the Interior's discretion to acquire land 
for the benefit of Indian tribes creates a tension between Indian tribes and nontribal 
governments: "Indian tribes need and are entitled to have lands taken into trust. Non­
tribal governments are interested in keeping such lands on their tax rolls." (44 S.D. L. 
Rev. 681, 682.) Moreover, inherent in this federal discretion is the principle that one of 
the functions of a landless Indian tribe's government is to petition the Secretary of the 
Interior to acquire lands in trust for the tribe so that the tribe will have territorial 
boundaries in which to exercise its sovereignty. As a result, the Board determined that 
California's taxation of sales to and purchases by federally-recognized Indian tribes of 
tangible personal property for use by their tribal governments in applying to the Secretary 
of tbe Interior for the acquisition of trust lands would unlawfully infringe upon their tribal 
sovf:reignty in certain contexts. A determination that is supported by the maxim that "the 
power to tax involves the power to destroy ... [and] that there is a plain repugnance, in 
conferring on one government a power to control the constitutional measures of another." 
(McCulloch v. State ofMaryland (1819) 17 U.S. 316,431.) 

"Third, the Board found that all three branches of the federal government have 
recognized Indian tribes' interests in tribal sovereignty and the attributes of such 
sovereignty. The United States Supreme Court has long recognized that Indian tribes 
retain "attributes of sovereignty over both their members and their territory." (Bracker, 
supra, 448 U.S. at p. 142.) Moreover, Congress, in 1995, declared that "(1) there is a 
government-to-government relationship between the United States and each Indian tribe; 
(2) the United States has a trust responsibility to each tribal government that includes the 
protection of the sovereignty of each tribal government; (3) Congress, through statutes, 
treaties, and the exercise of administrative authorities, has recognized the self­
determination, self-reliance, and inherent sovereignty of Indian tribes; and (4) Indian 
tribes possess the inherent authority to establish their own form of government." (25 
U.S.C. § 3601.) Additionally, the United States Department of Justice conducts its Indian 
affairs under a June 1, 1995, policy memorandum, in which the Attorney General 
recognizes similar attributes of tribal sovereignty. 

"Fourth, the Board reviewed the present status of California's Indian tribes and found that 
the Bureau of Indian Affairs (BIA) provides the following information with respect to 
their unique status: 
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While the history of the Federal-Indian relationship in California shares 
some common characteristics with that of Native people elsewhere in the 
United States, it is different in many aspects. It includes the 
unprecedented magnitude of non-native migration into California after the 
discovery of gold in 1848, nine days before the signing of the Treaty of 
Guadalupe Hidalgo; the Senate's refusal to ratify the 18 treaties negotiated 
with California tribes during 1851-52; and the lawless nature of 
California's settlement after the Treaty of Guadalupe Hidalgo, including 
State sanctioned efforts to "exterminate" the indigenous population. 

Under pressure from the California Congressional delegation, the United 
States Senate not only refused to sign the 18 treaties that had been 
negotiated, but they also took extraordinary steps to place the treaties 
under seal. Between the un-ratified treaties and the Land Claims Act of 
1851, most California Indians became homeless. 

Major shifts in federal Indian policy at the national level during the late 
19th century exacerbated the Indian problems in California. Passage of 
the General Allotment Act in 1887 opened part of the limited lands in 
California to non-Indian settlement. In 1905 the public was finally 
advised of the 18 un-ratified treaties. Citizens sympathetic to the 
economic and physical distress of California Indians encouraged Congress 
to pass legislation to acquire isolated parcels of land for homeless 
California Indians. Between 1906 and 1910 a series of appropriations 
were passed that provided funds to purchase small tracts of land in central 
and northern California for landless Indians of those areas. The land 
acquisitions resulted in what has been referred to as the Rancheria System 
in California. 

In 1934, with the passage of the Indian Reorganization Act (IRA), the 
reconstituting of tribal governments included the BIA's supervision of 
elections among California tribes, including most of the Rancheria groups. 
Although many tribes accepted the provisions of the IRA, few California 
tribes benefited economically from the IRA because of the continuing 
inequities in funding of Federal Indian programs. 

Beginning in 1944, forces within the BIA began to propose partial 
liquidation of the Rancheria system. Even the limited efforts to address 
the needs of California Indians at the turn of the century and again through 
passage of the IRA were halted by the federal government when it adopted 
the policy of termination. California became a primary target of this 
policy when Congress slated forty-one (41), California Rancherias for 
termination pursuant to the Rancheria Act of 1958. 

During the past quarter century, judicial decisions and settlements have 
restored 27 of the 38 Rancherias that were terminated under the original 
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Rancheria Act. Additional tribes have since then been restored as a result 
ofActs of Congress. 

This brief history only begins to explain why the Pacific Regional Office 
is unique. California tribes today continue to develop their tribal 
infrastructure as a result of not having the same opportunities that have 
been provided to other native groups throughout the Country. California 
has a large number of aboriginal native populations who are not currently 
recognized by the United States which presents [its] own list of problems. 

"These unique BIA-recognized circumstances left a number of federally-recognized 
Indi;ll1 tribes that are still located in California with no reservations on which to conduct 
their governmental activities, or undeveloped reservations, which lack adequate meeting 
facilities, essential utility services, or mail service, making it impractical for the tribes to 
conduct their governmental activities on their reservations. And, it is due to these unique 
BIA-recognized circumstances that both landless tribes and the tribes with undeveloped 
reservations are currently unable to exercise their rights to self-governance without 
interference from California's sales and use tax. 

"Therefore, during its July 26, 2011, Business Taxes Committee meeting, the Board 
determined that the nature of the state, federal, and tribal interests at stake dictate that 
federal law preempts the imposition of California's sales and use tax on the sale of 
tangible personal property to and the use of tangible personal property by the tribal 
governments of federally-recognized California Indian tribes, when such property is 
purchased for use in tribal self-governance, and the tribal governments have no 
reservation on which to conduct their governmental activities or the tribal governments 
have undeveloped reservations where it is impractical to conduct their governmental 
activities, due to the unique BIA-recognized circumstances discussed above. This is 
because the taxation of these types of transactions involving off-reservation sales and use, 
and only these types of off-reservation transactions, would directly interfere with the 
tribes' sovereignty and therefore unlawfully infringe on the rights of federally-recognized 
Indian tribes to make their own laws and be ruled by them. The Board has not found any 
persuasive authority that could establish a general exemption for off-reservation sales of 
tangible personal property to Indians or purchases of tangible personal property by 
Indians for use off reservation. 
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""The Board determined that it is necessary to amend Regulation 1616 to add a new 
subdivision (d)(4)(G) for the specific purpose of implementing, interpreting, and making 
specific the provisions ofRTC section 6352 by recognizing the additional, limited federal 
preemption described above. The Board determined that it is necessary for the proposed 
amendments to Regulation 1616 recognizing such federal preemption to only exempt the 
sale and use of tangible personal property that is delivered to an officially-recognized 
Indian tribe at the principal place where the tribe's government meets to conduct tribal 
business so that there is some way for retailers and the Board to verify exempt 
transactions. The Board understands that tribes may not own any real estate where their 
tribal governments can meet to conduct tribal business and they may occasionally meet at 
more than one place during a given period, and the Board has proposed to adopt a 
"principal place" test because the Board determined that such a test is sufficiently flexible 
to take into account the varying circumstances under which some tribal governments 
meet and therefore does not unlawfully infringe on the tribes' rights to self-governance. 
The Board also determined that it is necessary for the proposed amendments to 
Regulation 1616 recognizing such federal preemption to only exempt the use of tangible 
personal property if the property is used in tribal self-governance more than it is used for 
purposes other than tribal self-governance within the first 12 months following delivery. 
This is because the Board is not preempted from imposing a use tax on property that is 
used! off reservation more than it is used on a reservation within the first 12 months 
following delivery and that is also used for purposes other than tribal self-governance 
more than it is used for tribal self-governance within the first 12 months following 
delivery. 

""As a result, the Board proposes to amend Regulation 1616, to add a new subdivision 
(d)(4)(G), to implement, interpret, and make specific the provisions ofRTC section 6352 
by recognizing the additional, limited federal preemption described above. The objective 
of the proposed amendments is to clarify the additional circumstances under which sales 
of tangible personal property to and the use of tangible personal property by the 
gov(!rnments of federally-recognized Indian tribes are exempt from California sales and 
use tax because the tax is preempted by federal law. 

"There are no comparable federal regulations or statutes to Regulation 1616." 
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BOARD COMMITIEE MEETING MINUTES STATE OF CALIFORNIA 

BOARD OF EQUALIZATION 

j;::J BOARD OF EQUALIZATION 

i"'tIII BUSINESS TAXES COMMITTEE MEETING MINUTES 
HONORABLE BETTY T. YEE, COMMITTEE CHAIR 
450 N STREET, SACRAMENTO 

MEETING DATE: JULY 26, 2011, TIME: 10:00 A.M. 

ACTION ITEMS & STATUS REpORT ITEMS 

Agenda Item No: 1 

Title: Proposed amendments to Regulation 1616, Federal Areas, regarding 
Sales to Governments of Officially Recognized Indian Tribes 

Issue/Topic: 

Request approval and authorization to publish proposed amendments to Regulation 1616 to 
provide a limited exemption from tax for sales to and purchases by the tribal governments of 
officially recognized Indian tribes of tangible personal property for use in tribal self-governance 
under specified circumstances. 

Committee Discussion: 

Staff pn~sented the proposed amendments to Regulation 1616. Interested parties addressed the 
Board thanking them for working with tribal governments to understand their concerns and 
address this important issue. Ms. Yee indicated the necessity to establish a tribal advisory 
council to facilitate working with tribal governments, and expressed her intent to bring back to 
the Board a recommendation to establish such council in the future. 

Committee ActionlRecommendationlDirection: 

Upon motion by Mr. Horton, seconded by Ms. Mandel, the Committee unanimously approved 
and authorized for publication Alternative 1 Staff Recommendation. There is no operative 
date, and implementation will take place 30 days after approval by the Office of Administrative 
Law. A copy of the proposed revisions to Regulation 1616 is attached. 



Board Committee Meeting Minutes Page 2 

Agenda Item No: 2 

Title: Amending Regulation 1684, Collection of Use Tax by Retailers 

Issue: 
Whether the Board should initiate an interested parties process to discuss amending Sales and 
Use Tax Regulation 1684, Collection o/Use Tax by Retailers, to implement, interpret, and make 
specific the amendments made to Revenue and Taxation Code section 6203 by ABxl 28 (Stats. 
2011, ch. 7), which changed the definition of "retailer engaged in business in this state." 

Committee Discussion: 

Staff presented the issue explaining the need to initiate discussions with interested parties 
regarding the regulatory clarification and interpretation of the various provisions of the statute. 
Staff also provided general overview of the implementation for ABx 1 28, and a possible timeline 
for the interested parties process. A speaker addressed the Board, noting the impact the 
legislation had on affiliate programs and expressed the need for expediting clarification with 
respect to distinguishing between advertising agreements and the affiliate agreements that would 
establish nexus for out-of-state retailers. 

Staff answered Board members questions concerning the impact of the referendum on 
implementation, the interested parties process, and the effective date of the legislation. 
Mr. Rurmer expressed concern with moving forward with the interested parties process when 
there is uncertainty in regard to the referendum and the effective date of the legislation. Ms. Yee 
stated the Board has an obligation to enforce existing law until such time the law is suspended. 
Mr. H0JI10n indicated it is best to be prepared and requested staff begin discussions with 
interested parties to understand the issues and to identify areas of the law that need clarification. 

Staff was directed to request a formal opinion from the Attorney General with respect to the 
impact of the referendum on the effective date of the legislation. 
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Agenda Item No: 2 (Continued) 

Committee Action: 

Upon motion by Ms. Mandel, seconded by Mr. Horton, the Committee referred the matter to the 

interested parties process. 


The vote was as follows: 


MEMBER Horton Steel Yee Runner Mandel 

VOTE Yes No Yes No Yes 

lsI Betty T Vee 
Honorable Betty T. Yee, Committee Chair 

lsI Kristine Cazadd 
Kristine Cazadd, Interim Executive Director 

BOARD APPROVED 

at the __J"-,,u,",-IY,-,2.....,7'-O..,-,=-20~1,--,,1__ Board Meeting 

lsI Diane Olson 
Diane Olson, Chief 


Board Proceedings Division 




Proposed Amendments Regulation 1616, Federal Areas 

Regulation 1616. FEDERAL AREAS. 

Reference: 	 Sections 6017, 6021, Revenue and Taxation Code. 

Public Law No. 817-76'" Congress (Buck Act). 

Vending machine sales generally, see Regulation 1574 

Items Dispensed for 10¢ or less, see Regulation 1574 

Additional reference: Section 6352, Revenue and Taxation Code. 

(a) IN GENERAL. Tax applies to the sale or use of tangible personal property upon Federal areas to the same 
extent that it applies with respect to sale or use elsewhere within this state. 

(b) ALCOHOLIC BEVERAGES. Manufacturers, wholesalers and rectifiers who deliver or cause to be delivered 
alcoholic beverages to persons on Federal reservations, shall pay the state retailer sales tax on the selling price of 
such alcoholic beverages so delivered, except when such deliveries are made to persons or organizations which are 
instrumentalities of the Federal Government or persons or organizations which purchase for resale. 

Sales to officers' and non-commissioned officers' clubs and messes may be made without sales tax when the 
purchasing organizations have been authorized, under appropriate regulations and control instructions, duly 
prescribed and issued, to sell alcoholic beverages to authorized purchasers.1 

(c) SALES THROUGH VENDING MACHINES. Sales through vending machines located on Army, Navy, or Air 
Force installations are taxable unless the sales are made by operators who lease the machines to exchanges of the 
Army, Air Force, Navy, or Marine Corps, or other instrumentalities of the United States, including Post Restaurants 
and Navy Civilian Cafeteria Associations, which acquire title to and sell the merchandise through the machines to 
authorized purchasers. 

For the exemption to apply, the contracts between the operators and the United States instrumentalities and the 
conduct of the parties must make it clear that the instrumentalities acquire title to the merchandise and sell it through 
machines leased from the operators to authorized purchasers. 

'The following is a summary of the pertinent regulations which have been issued: 

(a) GENERAL. Air Force Regulation 34-57, issued under date of February 9, 1968, Army Regulation 210-65, issued under date of May 4, 

1966, and Navy General Order No. 15, issued under date of May 5, 1965, authorize the sale and possession of alcoholic beverages at bases and 

installations subject to certain enumerated restrictions. 

(b) AIR FORCE. Air Force Regulation 34-57, Paragraph 5, permits commissioned officers' and noncommissioned officers' open messes, 

subject to regulations established by commanders of major air commands to sell alcoholic beverages to authorized purchasers at bars and cocktail 

lounges, and provides that commanders will issue detailed control instructions. Paragraph 8 and 9 require commanders of major air commands to 

issue regulations relative to package liquor sales and to procurement of alcoholic beverages, respectively. 

(c) ARMY. Army Regulation 210-65, Paragraph 9, provides that major commanders are authorized to permit at installations or activities within 

their respect.ve commands the dispensing of alcoholic beverages by the drink or bottle. Paragraph 11 of AR 210-65 provides that when authorized by 

major commanders as prescribed in Paragraph 9, AR 210-65, officers' and non-commissioned officers' open messes may, subject to regulations 

prescribed b'~ the commanding officer of the installation or activity concerned, dispense alcoholic beverages by the drink, and operate a package store. 

(d) NAVY. Navy General Order No. 15 provides that commanding officers may permit, subject to detailed alcoholic beverage control 

instructions, the sales of packaged alcoholic beverages by officers' and noncommissioned officers' clubs and messes and the sale and consumption of 

alcoholic be~erages by the drink in such clubs and messes. 

http:respect.ve
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(d) INDIAN RESERVATIONS. 

(1) IN GENERAL. Except as provided in this regulation, tax applies to the sale or use of tangible personal 
property upon Indian reservations to the same extent that it applies with respect to sale or use elsewhere within this 
state. 

(2) DEFINITIONS. For purposes of this regulation "Indian" means any person of Indian descent who is entitled 
to receive services as an Indian from the United States Department of the Interior. Indian organizations are entitled 
to the same exemption as are Indians. "Indian organization" includes Indian tribes and tribal organizations and also 
includes partnerships all of whose members are Indians. The term includes corporations organized under tribal 
authority and wholly owned by Indians. The term excludes other corporations, including other corporations wholly 
owned by Indians. "Reservation" includes reservations, rancherias, and any land held by the United States in trust for 
any Indian tribe or individual Indian. 

(3) SALES BY ON-RESERVATION RETAILERS. 

(A) Sales by Indians. 

1. Sales by Indians to Indians who reside on a reservation. Sales tax does not apply to sales of 
tangible personal property made to Indians by Indian retailers negotiated at places of business located on Indian 
reservations if the purchaser resides on a reservation and if the property is delivered to the purchaser on a 
reservation. The purchaser is required to pay use tax only if, within the first 12 months following delivery, the property 
is used off a reservation more than it is used on a reservation. 

2. Sales by Indians to non-Indians and Indians who do not reside on a reservation. Sales tax does 
not apply to sales of tangible personal property by Indian retailers made to non-Indians and Indians who do not reside 
on a reservation when the sales are negotiated at places of business located on Indian reservations if the property is 
delivered to the purchaser on the reservation. Except as exempted below,Jndian retailers are required to collect use 
tax from such purchasers and must register with the Board for that purpose. 

Indian retailers selling meals, food or beverages at eating and drinking establishments are not required to collect use 
tax on the sale of meals, food or beverages that are sold for consumption on an Indian reservation. 

(6) Sales by non-Indians. 

1. Sales by non-Indians to Indians who reside on a reservation. Sales tax does not apply to sales of 
tangible personal property made to Indians by retailers when the sales are negotiated at places of business located 
on Indian reservations if the property is delivered to the purchaser on a reservation. The sale is exempt whether the 
retailer is a federally licensed Indian trader or is not so licensed. The purchaser is required to pay use tax only if, 
within the first 12 months following delivery, the property is used off a reservation more than it is used on a 
reservation. 

2. Sales by non-Indians to non-Indians and Indians who do not reside on a reservation. Either sales 
tax or use tax applies to sales of tangible personal property by non-Indian retailers to non-Indians and Indians who do 
not reside on a reservation. 

(e) Resale Certificates. Persons making sales for resale of tangible personal property to retailers 
conductin!) business on an Indian reservation should obtain resale certificates from their purchasers. If the purchaser 
does not 11ave a permit and all the purchaser's sales are exempt under paragraph (d)(3)(A) of this regulation, the 
purchaser should make an appropriate notation to that effect on the certificate in lieu of a seller's permit number (see 
Regulation 1668, "Resale Certificates"). 

(4) SALES BY OFF-RESERVATION RETAILERS. 

(A) Sales Tax - In General. Sales tax does not apply to sales of tangible personal property made to 
Indians negotiated at places of business located outside Indian reservations if the property is delivered to the 
purchaser and ownership to the property transfers to the purchaser on the reservation. Generally ownership to 
property transfers upon delivery if delivery is made by facilities of the retailer and ownership transfers upon shipment 
if delivery is made by mail or carrier. Except as otherwise expressly provided herein, the sales tax applies if the 
property is delivered off the reservation or if the ownership to the property transfers to the purchaser off the 
reservation. 



Proposed Amendments Regulation 1616, Federal Areas 

(8) Sales Tax - Permanent Improvements - In General. Sales tax does not apply to a sale to an Indian of 
tangible personal property (including a trailer coach) to be permanently attached by the purchaser upon the 
reservation to realty as an improvement if the property is delivered to the Indian on the reservation. A trailer coach 
will be reqarded as having been permanently attached if it is not registered with the Department of Motor Vehicles. 
Sellers of property to be permanently attached to realty as an improvement should secure exemption certificates from 
their purchasers (see Regulation 1667, "Exemption Certificates"). 

(C) Sales Tax - Permanent Improvements - Construction Contractors. 

1. Indian contractors. Sales tax does not apply to sales of materials to Indian contractors if the 
property is delivered to the contractor on a reservation. Sales tax does not apply to sales of fixtures furnished and 
installed by Indian contractors on Indian reservations. The term "materials" and "fixtures" as used in this paragraph 
and the following paragraph are as defined in Regulation 1521 "Construction Contractors." 

2. Non-Indian contractors. Sales tax applies to sales of materials to non-Indian contractors 
notwithstanding the delivery of the materials on the reservation and the permanent attachment of the materials to 
realty. Sales tax does not apply to sales of fixtures furnished and installed by non-Indian contractors on Indian 
reservations. 

(0) Use Tax - In General. Except as provided in paragraphs (d)(4)(E) and (d)(4)(F) of this regulation, use 
tax applies to the use in this state by an Indian purchaser of tangible personal property purchased from an 
off-reservation retailer for use in this state. 

(E) Use Tax - Exemption. Use tax does not apply to the use of tangible personal property (including 
vehicles, vessels, and aircraft) purchased by an Indian from an off-reservation retailer and delivered to the purchaser 
on a reservation unless, within the first 12 months following delivery, the property is used off a reservation more than 
it is used on a reservation. 

(F) Leases. Neither sales nor use tax applies to leases otherwise taxable as continuing sales or continuing 
purchases as respects any period of time the leased property is situated on an Indian reservation when the lease is to 
an Indian who resides upon the reservation. In the absence of evidence to the contrary, it shall be assumed that the 
use of the property by the lessee occurs on the reservation if the lessor delivers the property to the lessee on the 
reservation. Tax applies to the use of leased vehicles registered with the Department of Motor Vehicles to the extent 
that the vehicles are used off the reservation. 

(G) Property Used in Tribal Self-Governance. Sales and use tax does not apply to sales of tangible 
personal property to and the storage, use, or other consumption of tangible personal property by the tribal 
government of an Indian tribe that is officially recognized by the United States if: 

1. The tribal government's Indian tribe does not have a reservation or the principal place where the 
tribal govElrnment meets to conduct tribal business cannot be its Indian tribe's reservation because the reservation 
does not have a building in which the tribal government can meet or the reservation lacks one or more essential utility 
services, such as water. electricity. gas. sewage. or telephone. or mail service from the United States Postal Service: 

2. The property is purchased by the tribal government for use in tribal self-governance. including the 
governance of tribal members, the conduct of inter-governmental relationships. and the acguisition of trust land: and 

3. The property is delivered to the tribal government and ownership of the property transfers to the 
tribal government at the principal place where the tribal government meets to conduct tribal business. 

The purchase of tangible personal property is not exempt from use tax under this paragraph if the property is used for 
purposes other than tribal self-governance more than it is used for tribal self-qovernance within the first 12 months 
following delivery. 
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HONORABLE BETTY YEE, COMMITTEE CHAIRWOMAN 
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JULY 26,2011-10:00 A.M. 

1. 	 Proposed amendments to Regulation 1616, Federal Areas, 
regarding Sales to Governments of Officially Recognized Indian 
Tribes 

Staff request to approve and authorize publication of amendments 
to Regulation 1616 to provide a limited exemption from tax for 
sales to and purchases by the tribal governments of officially 
recognized Indian tribes of tangible personal property for use in 
tribal self-governance under specified circumstances. 

2. 	 Amending Regulation 1684, Collection ofUse Tax by Retailers 

Approval is sought to begin an interested parties process to discuss 
the need for rulemaking to implement, interpret, and make specific 
the provisions of ABx 1 28 (Stats. 2011, Ch. 7). ABx 1 28 amended 
Revenue and Taxation Code section 6203, which requires retailers 
that are engaged in business in California to collect use tax and 
remit it to the Board. 

07/26/11 




AGENDA-July 27,2011 Business Taxes Committee Meeting 
Proposal to Amend Regulation 1616, Federal Areas, Regarding Sales to Governments of Officially 


Recognized Indian Tribes 


Action t-

Issue Paper Alternative 1 - Staff Recommendation 

See regulatory amendments on Page 2 of this Agenda, and in 
Exhibit 2 of the Issue Paper. 

Issue Paper Alternative 2 Do not amend Regulation 1616. 

Approve either: 

Alternative 1 - Staff Recommendation 
Approve and authorize publication of proposed amendments to 
clarify that a limited exemption from sales and use taxes exists 
for sales to, and purchases by, a tribal government of an 
officially recognized Indian tribe. The limited exemption 
applies if: 

• 	 The tribal government does not have a reservation to conduct 
tribal government business, the reservation lacks a building 
in which tribal government can meet, or the reservation lacks 
essential utility services or mail service from the United 
States Postal Service; 

• 	 The property is purchased for use in tribal self-governance, 
and 

• 	 Delivery and ownership of the property transfers to the tribal 
government at the principal place where it meets to conduct 
tribal business. 

OR 

Alternative 2 
Do not amend the regulation. 
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AGENDA - July 27,2011 Business Taxes Committee Meeting 

Proposal to Amend Regulation 1616, Federal Areas, Regarding Sales to Governments of Officially .... 

Action 1 Staff 
Recommendation 

Add paragraph (G) to 
Subdivision (d)(4) 

Recognized Indian Tribes 

(d) INDIAN RESERVATIONS. 
(4) SALES BY OFF-RESERVATION RETAILERS. 

(G)Prooertv Used in Tribal Self-Governance. Sales and use tax does not apply to sales of 
tangible personal property to the storage, use, or other consumption of tangible personal property by the 
tribal government of an Indian tribe that is officially recognized by the United States if: 

1. The tribal government's Indian tribe does not have a reservation or the principal place 
where the tribal government meets to conduct tribal business cannot be its Indian tribe's reservation 
because the reservation does not have a building in which the tribal government can meet or the 
reservation lacks one or more essential utility services, such as water, electricity, gas, sewage, or 
telephone, or mail service from the United States Postal Service; 

2. The property is purchased by the tribal government for use in trib~self-governance, 
including the governance of tribal members, the conduct of inter-governmental relationships, and the 
acquisition of trust land; and 

3. The property is delivered to the tribal government and ownership of the property transfers 
to the tribal government at the principal place where the tribal government meets to conduct tribal 
business. 

The purchase of tangible personal property is not exempt from use tax under this paragraph if the 
property is used for purposes other than tribal self-governance more than it is used for tribal self­
governance within the first 12 months following delivery. 
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[gI Business Taxes Committee 

o 	Customer Services and 
Administrative Efficiency 
Committee 

o 	Legislative Committee 

o 	Property Tax Committee 

o 	Other 

Proposal to Amend Regulation 1616, Federal Areas, Regarding Sales to 

Governments of Officially Recognized Indian Tribes 


I. Issue 

Should Sales and Use Tax Regulation 1616, Federal Areas, be amended to clarify that a limited tax 
exemption exists for sales to and purchases by a tribal government of an officially recognized I Indian 
tribe under specific circumstances? 

II. Alternative 1 - Staff Recommendation 

Staff recommends the Board approve and authorize publication of proposed amendments to Regulation 
1616, Federal Areas. This recommendation is generally supported by tribal leaders and interested parties 
that participated in the interested parties meeting process. Staff recommends amending subdivision (d) to 
clarify that a limited exemption from sales and use taxes exists for sales to, and purchases by, a tribal 
government of an officially recognized Indian tribe if: 

• 	 The tribal government does not have a reservation2 on which to conduct tribal government 
business or the principal place where the tribal government meets to conduct tribal business 
cannot be on the tribe's reservation because the reservation lacks a building in which they can 
meet or the reservation lacks essential utility services, or lacks mail service from the United 
States Postal Service; 

• 	 The property is purchased for use in tribal self-governance, including the governance of tribal 
members, the conduct of inter-governmental relationships, and the acquisition of trust land; and 

• 	 The property is delivered to the tribal government and ownership of the property transfers at the 
principal place where the tribal government meets to conduct tribal business. 

Staff's proposed amendments are attached as Exhibit 2. 

III. Alternative 2 - Other Alternative Considered 

Do not amend Regulation 1616. 

I For purposes of this issue paper, an Indian tribe is officially recognized if it is recognized by the federal government. 
2 In this context, th.~ term "reservation" refers to alliand that is considered "Indian country" as defined by 18 U.S.c. § 1151, which 
Drovides that "the term 'Indian country' , .. means (a) all land within the limits ofany Indian reservation under the jurisdiction of the 
United States Government, notwithstanding the issuance of any patent, and, including rights-of-way running through the reservation, 
(b) all dependent Indian communities within the borders of the United States whether within the original or subsequently acquired 
territory thereof, and whether within or without the limits of a state, and (c) all Indian allotments, the Indian titles to which have not 
been extinguished, including rights-of-way running through the same." (See, e.g., Sales and Use Tax Annotation 305.0024.250 
(8/26/l996).) 

Page 1 of9 



BOE-1489-J REV. 3 (10-06) 

FORMAL ISSUE: PAPER 

Issue Paper 11-005 

IV. Background 

Regulation 1616 was originally adopted in 1945 as a restatement of previous rulings. In 1978, 
subdivision (d) was added to the regulation to prescribe the application of sales and use tax to the sale and 
use of tangible personal property on Indian Reservations. In 2002, Regulation 1616, subdivision 
(d)(3)(A)2 was amended to provide that "Indian retailers selling meals, food or beverages at eating and 
drinking establishments are not required to collect use tax on the sale of meals, food or beverages that are 
sold for consumption on an Indian reservation." 

More recently, Board staff has been working closely with tribal leaders and interested parties to revise 
Qublication 146, Sales to American Indians and Sales on Indian Reservations, to clarify the proper 
application of sales and use tax to specific transactions involving Indians. This has consisted of holding 
several meetings with tribal leaders and interested parties to seek input regarding necessary revisions to 
the publication. Additionally, tribal leaders and interested parties have submitted written comments 
regarding revisions to the publication they deem necessary. Board staff has incorporated many of the 
suggestions provided by tribal leaders and interested parties into the pending draft of the publication. 
However" some suggestions have not been incorporated since the suggestions are inconsistent with the 
current language of Regulation 1616. 

One issue that has been repeatedly raised by tribal leaders and interested parties is the different tax 
consequences associated with the application of tax to sales of tangible personal property to Indians that 
are members of tribes that do not have reservations, as opposed to sales of tangible personal property to 
Indians that are members of Indian tribes that have reservations. Regulation 1616, subdivision (d) 
currently provides that sales tax does not apply to sales of tangible personal property made to Indians that 
reside on a reservation if the property is delivered to the Indian purchaser and ownership to the property 
transfers to the Indian purchaser on the reservation. However, sales tax applies if the property is 
delivered off the reservation or if the ownership to the property transfers to the purchaser off the 
reservation. Therefore, sales of tangible personal property to Indians who are members of tribes that do 
not have reservations are generally subject to sales tax since these Indians' tribes do not have reservations 
where the:y can receive delivery of tangible personal property and transfer ownership of the property. 

A second issue, which was raised at the March 9, 2011, meeting with tribal leaders on this topic, was the 
different tax consequences associated with the application of use tax to purchases of tangible personal 
property by tribal governments of officially recognized Indian tribes that have reservations and can 
practically exercise their rights to self-governance on their reservations and purchases by tribal 
governments of officially recognized Indian tribes that cannot practically exercise their rights to self­
governance on their reservations because their reservations are remote and lack a building or essential 
utilities that make it impractical for the tribal governments to meet on their reservations and govern their 
tribes from their reservations. This is because Regulation 1616, subdivision (d), provides that sales tax 
does not apply to sales of tangible personal property to Indians if the property is delivered to the 
purchaser and ownership to the property transfers to the purchaser on the reservation. However, 
subdivision (d) also provides that use tax applies to property purchased by an Indian if the property is 
used in California more than it is used on a reservation within the first twelve months following delivery. 

V. Discussion 
Although state taxation of Indians is not generally preempted outside Indian reservations, the United 
States Supreme Court's holdings suggest that state taxation of Indians outside of Indian reservations may 
be preempted under appropriate circumstances. For example, in Oklahoma Tax Commission v. Sac and 
Fox Nation (1993) 508 U.S. 114, 126, Justice O'Connor contemplated whether state taxation may be 
preempted outside of a tribe's territorial jurisdiction, but the court refrained from resolving the issue 
because it was not directly before the court. Also, more recent United States Supreme Court cases 
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continue to indicate that states are not "generally" preempted from taxing Indians when they reside 
outside of reservations, but that there are some exceptions to the general rule. (See, e.g., Wagnon v. 
Prairie Band Potawatomi Nation (2005) 546 U.S. 95, 113 [quoting from Mescalero Apache Tribe v. 
Jones (1972) 411 U.S. 145, 148-149].) Therefore, it appears that state taxation of Indians outside Indian 
reservations may be preempted by federal law in some circumstances that have not yet been prescribed by 
the United States Supreme Court. 

Furthermore, the United State Supreme Court has said that "there is no rigid rule by which to resolve the 
question whether a particular state law may be applied to an Indian Reservation or to tribal members." 
(White Mountain Apache Tribe v. Bracker (1980) 448 U.S. 136, 142.) Instead, the Supreme Court has 
said that the boundaries between state regulatory authority and tribal self-government depend upon "a 
particularized inquiry into the nature of the state, federal, and tribal interests at stake" in a specific 
context. (Id. at p. 145.) Therefore, Board staff has reviewed the particular facts and circumstances 
applicable to officially recognized California Indian tribes that do not have reservations (hereafter 
"landless tribes") and their members to see whether the imposition of California's sales tax interferes with 
their federally protected interests in any way that might require the tax to be preempted under federal law. 

First, Board staff found that all three branches of the federal government have recognized Indian tribes' 
interests in tribal sovereignty and the attributes of such sovereignty. The United States Supreme Court 
has long recognized that Indian tribes retain "attributes of sovereignty over both their members and their 
territory." (Bracker, supra, 448 U.S. at p. 142.) Moreover, Congress, in 1995, declared that "(1) there is 
a government-to-government relationship between the United States and each Indian tribe; (2) the United 
States has a trust responsibility to each tribal government that includes the protection of the sovereignty 
of each tribal government; (3) Congress, through statutes, treaties, and the exercise of administrative 
authorities, has recognized the self-determination, self-reliance, and inherent sovereignty of Indian tribes; 
and (4) Indian tribes possess the inherent authority to establish their own form of government." (25 
U.S.C. § 3601.) Additionally, the United States Department of Justice (DOJ) conducts its Indian affairs 
under a June 1, 1995, policy memorandum regarding Indian Sovereignty (DOJ Memorandum),3 in which 
the Attorney General recognizes similar attributes of tribal sovereignty. 

Second, Board staff found that the United States Supreme Court has specifically contemplated whether a 
tribe's right to self-governance is strong enough to preempt state taxation outside of the tribe's territorial 
jurisdiction, but the court has not yet resolved the issue in any definitive manner. (White Mountain 
Apache Tribe v. Bracker, supra, 448 U.S. at p. 142.) 

Third, Board staff found that there was a major shift in the United States' policies towards Indians that 
was implemented, at least in part, by the enactment of the Indian Reorganization Act (IRA) of 1934 
(Pub.L. No. 73-383 (June 18, 1934) 48 Stat. 984), which represented formal federal recognition of a 
unique rdationship between Indian tribes' sovereignty and land, and the federal government's duty to 
help restore Indian tribes' economic and governmental self-sufficiency, as sovereigns, through the 
acquisition of land. Specifically, section 5 of the IRA, which was subsequently codified (with minor 
amendments) as section 465 oftitle 25 of the United States Code, currently provides that: 

The Secretary of the Interior is hereby authorized, in his discretion, to acquire through 
purchase, relinquishment, gift, exchange, or assignment, any interest in lands, water 
rights, or surface rights to lands, within or without existing reservations, including trust or 
otherwise restricted allotments whether the allottee be living or deceased, for the purpose 
of providing land for Indians. 

[~] ... [~ 

3 The June 1, 1995, memorandum is available on the DOJ's Web site at http://www.justice.gov/ag/readineroom/sovereignty.htm. 

Page 30f9 

http://www.justice.gov/ag/readineroom/sovereignty.htm


BOE-1489-J REV. 3 (1C1-06) 

FORMAL ISSUE: PAPER 

Issue Paper 11-005 

Title to any lands or rights acquired pursuant to this Act or the Act of July 28, 1955 (69 
Stat. 392), as amended (25 U.S.C. 608 et seq.) shall be taken in the name of the United 
States in trust for the Indian tribe or individual Indian for which the land is acquired, and 
such lands or rights shall be exempt from State and local taxation. 

Thus, Board staff noted that the Department of the Interior "has had discretionary authority to take title to 
land, in the name of the United States, in trust for the benefit of Indian tribes" since 1934. (44 S.D. L. 
Rev. 681, 685.) And, when that discretion is exercised, the Secretary of the Interior accepts a fiduciary 
duty over the trust land and "the land is freed from federal and state taxes." (Id. at p. 682.) In other 
words, a clear connection exists between tribal self-governance, the acquisition of trust land, and the 
preemption of state taxation. 

In addition, Board staff noted that the Department of the Interior's discretion to acquire land for the 
benefit of Indian tribes creates a tension between Indian tribes and nontribal governments: "Indian tribes 
need and are entitled to have lands taken into trust. Non-tribal governments are interested in keeping 
such lands on their tax rolls." (44 S.D. L. Rev. 681, 682.) Moreover, inherent in this federal discretion is 
the principle that one of the functions of a landless Indian tribe's government is to petition the Secretary 
of the Interior to acquire lands in trust for the tribe so that the tribe will have territorial boundaries in 
which to exercise its sovereignty. As a result, Board staff found that California's taxation of sales to, and 
purchases by, landless federally recognized Indian tribes of tangible personal property for use by their 
tribal governments in applying to the Secretary of the Interior for the acquisition of trust lands could be 
viewed as interfering with their tribal sovereignty. And, the interference with their tribal sovereignty 
might support the conclusion that the imposition of sales or use tax on such transactions would be 
preempted by federal law. 

Fourth, Board staff reviewed the present status of California's landless Indian tribes and found that the 
Bureau ofIndian Affairs (BIA) provides the following information with respect to their status: 

While the history of the Federal-Indian relationship in California shares some common 
characteristics with that of Native people elsewhere in the United States, it is different in 
many aspects. It includes the unprecedented magnitude of non-native migration into 
California after the discovery of gold in 1848, nine days before the signing of the Treaty 
of Guadalupe Hidalgo; the Senate's refusal to ratify the 18 treaties negotiated with 
California tribes during 1851-52; and the lawless nature of California's settlement after 
the Treaty of Guadalupe Hidalgo, including State sanctioned efforts to "exterminate" the 
indigenous population. 

Under pressure from the California Congressional delegation, the United States Senate 
not only refused to sign the 18 treaties that had been negotiated, but they also took 
extraordinary steps to place the treaties under seal. Between the un-ratified treaties and 
the Land Claims Act of 1851, most California Indians became homeless . 

.Major shifts in federal Indian policy at the national level during the late 19th century 
exacerbated the Indian problems in California. Passage of the General Allotment Act in 
1887 opened part of the limited lands in California to non-Indian settlement. In 1905 the 
public was finally advised of the 18 un-ratified treaties. Citizens sympathetic to the 
economic and physical distress of California Indians encouraged Congress to pass 
lc~gislation to acquire isolated parcels of land for homeless California Indians. Between 
1906 and 1910 a series of appropriations were passed that provided funds to purchase 
small tracts of land in central and northern California for landless Indians of those areas. 
The land acquisitions resulted in what has been referred to as the Rancheria System in 
California. 
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In 1934, with the passage of the Indian Reorganization Act (IRA), the reconstituting of 
tribal governments included the BIA's supervision of elections among California tribes, 
including most of the Rancheria groups. Although many tribes accepted the provisions of 
the IRA, few California tribes benefited economically from the IRA because of the 
continuing inequities in funding of Federal Indian programs. 

Beginning in 1944, forces within the BIA began to propose partial liquidation of the 
Rancheria system. Even the limited efforts to address the needs of California Indians at 
the tum of the century and again through passage of the IRA were halted by the federal 
government when it adopted the policy of termination. California became a primary 
target of this policy when Congress slated forty-one (41), California Rancherias for 
termination pursuant to the Rancheria Act of 1958. 

During the past quarter century, judicial decisions and settlements have restored 27 of the 
38 Rancherias that were terminated under the original Rancheria Act. Additional tribes 
have since then been restored as a result of Acts of Congress. 

This brief history only begins to explain why the Pacific Regional Office is unique. 
California tribes today continue to develop their tribal infrastructure as a result of not 
having the same opportunities that have been provided to other native groups throughout 
the Country. California has a large number of aboriginal native populations who are not 
currently recognized by the United States which presents [its] own list ofproblems.4 

Therefore, Board staff concluded that these unique circumstances, recognized by the BIA, indicated that 
the federal courts could decide that federal law must preempt California's taxation of landless Indian 
tribes in a manner that may not be applicable in other states where these unique circumstances are not 
present in order to prohibit California from directly interfering with the self-governance of federally 
recognized landless Indian tribes in California. 

Board staff is also aware that the federal government does hold land in trust for some officially 
recognized Indian tribes, which is not suitable for their tribal governments to meet and exercise their 
rights to self-governance due to the lack of adequate meeting facilities, essential utility services, or mail 
service on the tribes' lands. As a result, the governments of these tribes are currently unable to exercise 
their rights to self-governance without interference from California's sales and use tax in the same 
manner as landless tribes. Therefore, Board staff concluded that the federal courts could decide that 
California's taxation of tribes with trust land that is not suitable for conducting tribal government 
business must also be preempted when it interferes with those tribes' rights to self-governance, similar to 
the preemption of California's taxation of federally recognized landless tribes. 

However, Board staff believes that federal preemption of California's taxation of officially recognized 
Indian tribes outside of a reservation would be limited to preempting the taxation of tangible personal 
property that is sold to or purchased by tribal governments for use in tribal self-governance, including, 
but not limited to, the governance of tribal members, the conduct of inter-governmental relationships, and 
the acquisition of trust land. This is because the taxation of these types of transactions, and only these 
types of transactions, might directly interfere with a tribe's sovereignty. In other words, other than the 
potential limited exemption for tribes discussed above, staff has found no persuasive authority that could 
establish a general exemption for off-reservation sales of tangible personal property to Indians or 
purchases of tangible personal property by Indians for use off-reservation. 

Furthermore, Board staff believes that an exemption recognizing such preemption would need to be 
limited to taxes imposed on property delivered to an officially recognized Indian tribe at the principal 

4 Text available at http://www.bia.gov/WhoWeAre/RegionaIOt1ices/Pacific!WeAre/index.htm. 
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place where the tribe's government meets to conduct tribal business so that there is some way for retailers 
and the State Board of Equalization to verify exempt transactions. Board staff also believes that a 
"principal place" test is sufficiently flexible because we recognize that federally recognized tribes may 
not own any real estate where their tribal governments can meet to conduct tribal business, and they may 
occasionally meet at more than one place during a given period. 

Proposed amendments to subdivision (d) of Regulation 1616 that would codify such an exemption 
recognizing limited federal preemption are illustrated in Exhibit 2. 

Officially Recognized Indian Tribes 

Comments received from Agua Caliente Band of Cahuilla Indians (Exhibit 3), Santa Ynez Band of 
Chumasb Indians (Exhibit 4), Pechanga Indian Reservation (Exhibit 5), and the California Tribal 
Business Alliance (Exhibit 6) objected to extending the proposed exemption to Indian tribes recognized 
by the state, but not recognized by the United States. Comments received from the California Valley 
Miwok Tribe (Exhibit 9) expressed support for including an exemption for all recognized tribes. 
Previously proposed amendments had provided that the exemption would apply to sales to and purchases 
by tribal governments of Indian tribes that are recognized by either the United States or the State of 
California. However, based upon the comments received, the proposed amendments have been clarified 
to limit the exemption recognizing federal preemption to purchases by tribal governments of Indian tribes 
that are recognized by the United States. The provisions that would have provided an exemption for 
purchases by tribal governments of state recognized Indian tribes were removed. 

Indian Organizations 

Comments received from the Rincon Band of Luiseno Indians (Exhibit 7) requested that the proposed 
amendments also cover sales to, and the storage, use, or other consumption of tangible personal property 
by, an Indian organization, as that term is currently defined in Regulation 1616, subdivision (d)(2). Staff 
believes the proposed amendments to Regulation 1616 would provide a limited exemption for sales to, 
and the storage, use, or other consumption of tangible personal property by, an Indian organization 
because subdivision (d)(2) expressly provides that "Indian organizations are entitled to the same 
exemption as are Indians." Following the successful adoption of the proposed amendments to Regulation 
1616, claJti.fication regarding this issue will be incorporated into Publication 146. 

12-Month Test Period 

Comments received from the Rincon Band of Luiseno Indians (Exhibit 7) requested that the 12-month 
test period provisions be removed from the proposed amendments to Regulation 1616 because the Rincon 
Band of Luiseno Indians does not believe that there is a statutory basis for the test period. Even though 
this request is outside the scope of the regulatory amendments approved for this Business Taxes 
Committee topic, staff considered the suggestion and concluded that there is authority for the 12-month 
test and that it is necessary to incorporate a 12-month test into the proposed amendments for the proper 
administration of the Sales and Use Tax Law. Revenue and Taxation Code section 6202 provides that 
any person purchasing tangible personal property from a retailer for use in this state is liable for payment 
of the use tax, unless an exemption or exclusion applies, and the proposed amendments only provide an 
exemption for property that is purchased for use in tribal self-governance. Therefore, when property is 
purchased for nonexempt use in California and for exempt use in tribal self-governance, a test period is 
necessary to determine whether the property qualifies for an exemption because the property is used 
primarily for exempt purposes rather than nonexempt purposes. Furthermore, Revenue and Taxation 
Code section 6248 specifically provides for a 12-month test period in determining whether a vehicle, 
vessel, or aircraft is purchased for use in this state and there are 12-month test period provisions 
contained elsewhere in the existing text of subdivision (d) of Regulation 1616. Therefore, staff continues 
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to believe it is reasonable to include a 12-month test period in the proposed amendments to Regulation 
1616. 

Reservation Based Value 

Comments received from Big Sandy Rancheria (Exhibit 8) requested that Regulation 1616 include 
additional amendments to address ''value added" activity for on-reservation sales by Indians. The 
comments included a cite to California v. Cabazon Band of Mission Indians (1987) 480 U.S. 202 
(superseded by statute in New York v. Shinnecock Indian Nation (2007) 523 F. Supp. 2d 185), as authority 
for the additional amendments. 

The comments acknowledge that Regulation 1616 does provide that "Indian retailers selling meals, food 
or beverages at eating and drinking establishments are not required to collect use tax on the sale of meals, 
food or beverages that are sold for consumption on an Indian reservation" and indicate that Big Sandy 
Rancheria believes this language should extend to other products in which there is "value added" on the 
reservation. Although meals, food or beverage sold by an Indian retailer may have value added on the 
reservation, the basis for the limited exemption from the obligation to collect use tax provided for sales of 
meals, food or beverage is not the ''value added" on the reservation. 

The Board has previously adopted amendments to Regulation 1616 that would have recognized an 
exemption for "value added" or "reservation based value." However, the amendments were rejected by 
the Office of Administrative Law (OAL) due to necessity, clarity and consistency concerns. As OAL has 
rejected these amendments previously, and they are beyond the scope of the proposed amendments 
currently under consideration, staff is not including provisions addressing reservation based value in the 
current proposed amendments to Regulation 1616. 

VI. Alternative 1 - Staff Recommendation 

Staff recommends the Board approve and authorize publication of the proposed amendments to 
subdivision (d) of Regulation 1616, as illustrated in Exhibit 2. 

A. 	 DescJription of Alternative 1 

Alternative 1 clarifies that a limited exemption from sales and use tax exists for sales of tangible 
personal property to and the storage, use, or other consumption of tangible personal property by tribal 
governments of federally recognized Indian tribes if: 

• 	 The tribal government does not have a reservation on which to conduct tribal government 
business, or the principal place where the tribal government meets to conduct tribal business 
cannot be on the tribe's reservation because the reservation lacks a building in which they can 
meet or the reservation lacks essential utility services, or lacks mail service from the United 
States Postal Service; 

• 	 The property is purchased for use in tribal self-governance, including the governance of tribal 
members, the conduct of inter-governmental relationships, and the acquisition of trust land; and 

• 	 The property is delivered to the tribal government and ownership of the property transfers at the 
principal place where the tribal government meets to conduct tribal business. 

B. 	 Pros of Alternative 1 

The proposed amendments will recognize federal preemption of California's sales and use taxes in 
narrow, specific circumstances where their application would directly interfere with a tribal 
government ofa federally recognized Indian tribe's exercise of its tribe's right to self-governance. 

Page 7of9 
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C. Cons of Alternative 1 

Retailers of tangible personal property would be required to verify that the address where property is 
de1ive~red qualifies as the principal place where the tribal-government purchaser meets to conduct 
tribal business in order to substantiate the exemption. 

D. 	 Statutory or Regulatory Change for Alternative 1 

No statutory change is required. However, stafrs recommendation does reqUIre adoption of 
amendments to Regulation 1616. 

E. 	Operational Impact of Alternative 1 

Staff will incorporate the provisions of the amendments into publication 146, Sales to American 
Indians and Sales in Indian Country, if they are successfully adopted. Additionally, staff will work 
with the Bureau of Indian Affairs and tribal leaders to maintain, on the Board's website, an accurate 
listing of each address outside of Indian country that qualifies as a principal place where the tribal 
government of a federally recognized Indian tribe meets to conduct business. 

F. 	 Administrative Impact of Alternative 1 

1. 	 Cost Impact 

The workload associated with publishing the regulation and outreach efforts are considered 
routine. Any corresponding costs would be absorbed within the Board's existing budget. 

2. 	 Revenue Impact 


None. See Revenue Estimate (Exhibit 1). 


G. Taxpayer/Customer Impact of Alternative 1 


The overall impact of the proposed amendments to taxpayers and consumers is minimal. 


H. 	Criti<::al Time Frames of Alternative 1 

Implementation will begin 30 days following approval of the amended regulation by OAL. 

VII. Other Alternatives 

A. Description of Alternative 


Do not revise Regulation 1616. 


B. 	 Pros of Alternative 

The Board would avoid the workload involved with processing and publicizing the revised regulation. 

C. Cons of Alternative 

The Board would continue to impose sales tax on all off-reservation sales of tangible personal 
property to tribal governments and impose use tax on all tangible personal property purchased by a 
tribal government for storage, use, or other consumption outside of a reservation. Also, not revising 
the regulation may result in confusion regarding the application of tax to sales of tangible personal 
property to tribal governments of federally recognized Indian tribes. 

D. 	Statutory or Regulatory Change for Alternative 


None. 
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E. Operational Impact of Alternative 

None. 

F. 	 Administrative Impact of Alternative 

1. 	 Cost Impact 


None. 


2. 	 Revenue Impact 

None. See Revenue Estimate (Exhibit 1). 

G. Taxpayer/Customer Impact of Alternative 

Minimal. 

H. Critical Time Frames of Alternative 

None. 

Preparer/Reviewer Information 

Prepared by: Tax Policy Division, Sales and Use Tax Department 

Current as of: July 11,2011 
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REVENUE ESTIMATE STATE OF CALIFORNIA 

BOARD OF EQUALIZATION 

:;:; BOARD OF EQUALIZATION 

)1I11III1 REVENUE ESTIMATE 

Proposal to Amend Regulation 1616, Federal Areas, Regarding Sales 
to Governments of Officially Recognized Indian Tribes 

Alternative 1 - Staff Recommendation 

Staff rel:.:ommends the Board approve and authorize publication of proposed amendments to 
Regulation 1616, Federal Areas. This recommendation is generally supported by tribal leaders 
and intl~rested parties that participated in the interested parties meeting process. Staff 
recommends amending subdivision (d) to clarify that a limited exemption from sales and use 
taxes exists for sales to, and purchases by, a tribal government of an officially recognized Indian 
tribe if: 

• 	 The tribal government does not have a reservation l on which to conduct tribal 
government business or the principal place where the tribal government meets to conduct 
tribal business cannot be on the tribe's reservation because the reservation lacks a 
building in which they can meet or the reservation lacks essential utility services, or lacks 
mail service from the United States Postal Service; 

• 	 The property is purchased for use in tribal self-governance, including the governance of 
tribal members, the conduct of inter-governmental relationships, and the acquisition of 
trust land; and 

• 	 The property is delivered to the tribal government and ownership of the property transfers 
at the principal place where the tribal government meets to conduct tribal business. 

Alternative 2 - Other Alternative Considered 

Do not amend Regulation 1616. 

Background, Methodology, and Assumptions 

1 In this context, the term "reservation" refers to all land that is considered "Indian country" as defined by 18 U.S.c. 
§ 1151, w:t1ich provides that "the term 'Indian country' ... means (a) all land within the limits of any Indian 
reservation under the jurisdiction of the United States Government, notwithstanding the issuance ofany patent, and, 
including ;rights-of-way running through the reservation, (b) all dependent Indian communities within the borders of 
the United States whether within the original or subsequently acquired territory thereof, and whether within or 
without th,e limits ofa state, and (c) all Indian allotments, the Indian titles to which have not been extinguished, 
including rights-of-way running through the same." (See, e.g., Sales and Use Tax Annotation 305.0024.250 
(8/26/1996). ) 



Formal Issue Paper 11-005 
Revenue Estimate 

Exhibit 1 
Page 2of2 

Alternative 1 - Staff Recommendation 

We would expect the revenue impacts of this amendment to Regulation 1616 to be 
negligible. Many tribes have lands, and the ones that do not have lands tend to be relatively 
small. Furthermore, under current law tribes without lands can cooperate with tribes that do 
have lands and take possession in Indian country of goods they purchase exempt of sales and 
use taxes. Since the regulation only makes it more convenient for tribes to make such tax 
exempt purchases, we would expect little revenue impact. 

Alternative 2 - Other Alternative - do not revise Regulation 1616 

There is nothing in the Alternative 2 that would impact sales and use tax revenue. 

Revenue Summary 

Alternative 1 staff recommendation has a negligible revenue impact. 

Alternative 2 alternative 2 does not have a revenue impact. 

Preparation 

Mr. Joe Fitz, Research and Statistics Section, Legislative and Research Division, prepared 
this revenue estimate. Mr. Robert Ingenito, Chief, Research and Statistics Section, 
Legislative and Research Division and Ms. Susanne Buehler, Chief Tax Policy Division, 
Sales and Use Tax Department, reviewed this revenue estimate. 

Current as ofJuly 11,2011. 
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Regulation 1616. FEDERAL AREAS. 

Reference: 	 Sections 6017, 6021, Revenue and Taxation Code. 

Public Law No. 817_76th Congress (Buck Act). 

Vending machine sales generally, see Regulation 1574 

Items Dispensed for 10¢ or less, see Regulation 1574 

Additional reference: Section 6352, Revenue and Taxation Code. 

(a) IN GENERAL. Tax applies to the sale or use of tangible personal property upon Federal areas to the same 
extent that it applies with respect to sale or use elsewhere within this state. 

(b) ALCOHOLIC BEVERAGES. Manufacturers, wholesalers and rectifiers who deliver or cause to be delivered 
alcoholic beverages to persons on Federal reservations, shall pay the state retailer sales tax on the selling price of 
such alcoholic beverages so delivered, except when such deliveries are made to persons or organizations which are 
instrumentalities of the Federal Government or persons or organizations which purchase for resale. 

Sales to officers' and non-commissioned officers' clubs and messes may be made without sales tax when the 
purchasing organizations have been authorized, under appropriate regulations and control instructions, duly 
prescribed and issued, to sell alcoholic beverages to authorized purchasers.1 

(c) SALES THROUGH VENDING MACHINES. Sales through vending machines located on Army, Navy, or Air 
Force installations are taxable unless the sales are made by operators who lease the machines to exchanges of the 
Army, Air Force, Navy, or Marine Corps, or other instrumentalities of the United States, including Post Restaurants 
and Navy Civilian Cafeteria Associations, which acquire title to and sell the merchandise through the machines to 
authorized purchasers. 

For the exemption to apply, the contracts between the operators and the United States instrumentalities and the 
conduct of the parties must make it clear that the instrumentalities acquire title to the merchandise and sell it through 
machines leased from the operators to authorized purchasers. 

'The following is a summary of the pertinent regulations which have been issued: 

(a) GENERAL. Air Force Regulation 34-57. issued under date of February 9, 1968, Army Regulation 210-65, issued under date of May 4, 

1966, and Navy General Order No. 15, issued under date of May 5, 1965, authorize the sale and possession of alcoholic beverages at bases and 

installations'lubject to certain enumerated restrictions. 

(b) AIR FORCE. Air Force Regulation 34-57. Paragraph 5, permits commissioned officers' and noncommissioned officers' open messes, 

subject to regulations established by commanders of major air commands to sell alcoholic beverages to authorized purchasers at bars and cocktail 

lounges, and provides that commanders will issue detailed control instructions. Paragraph 8 and 9 require commanders of major air commands to 

issue regulations relative to package liquor sales and to procurement of alcoholic beverages, respectively. 

(c) ARMY. Army Regulation 210-65, Paragraph 9, provides that major commanders are authorized to permit at installations or activities within 

their respective commands the dispensing of alcoholic beverages by the drink or bottle. Paragraph 11 of AR 210-65 provides that when authorized by 

major commanders as prescribed in Paragraph 9, AR 210-65, officers' and non-commissioned officers' open messes may, subject to regulations 

prescribed by the commanding officer of the installation or activity concemed, dispense alcoholic beverages by the drink, and operate a package store. 

(d) NAVY. Navy General Order No. 15 provides that commanding officers may permit, subject to detailed alcoholiC beverage control 

instructions, the sales of packaged alcoholic beverages by officers' and noncommissioned officers' clubs and messes and the sale and consumption of 

alcoholic beverages by the drink in such clubs and messes. 
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(d) INDIAN RESERVATIONS. 

(1) IN GENERAL. Except as provided in this regulation, tax applies to the sale or use of tangible personal 
property upon Indian reservations to the same extent that it applies with respect to sale or use elsewhere within this 
state. 

(2) DEFINITIONS. For purposes of this regulation "Indian" means any person of Indian descent who is entitled 
to receive services as an Indian from the United States Department of the Interior. Indian organizations are entitled 
to the same exemption as are Indians. "Indian organization" includes Indian tribes and tribal organizations and also 
includes partnerships all of whose members are Indians. The term includes corporations organized under tribal 
authority and wholly owned by Indians. The term excludes other corporations, including other corporations wholly 
owned by Indians. "Reservation" includes reservations, rancherias, and any land held by the United States in trust for 
any Indian tribe or individual Indian. 

(3) SALES BY ON-RESERVATION RETAILERS. 

(A) Sales by Indians. 

1. Sales by Indians to Indians who reside on a reservation. Sales tax does not apply to sales of 
tangible personal property made to Indians by Indian retailers negotiated at places of business located on Indian 
reservations if the purchaser resides on a reservation and if the property is delivered to the purchaser on a 
reservation. The purchaser is required to pay use tax only if, within the first 12 months following delivery, the property 
is used off a reservation more than it is used on a reservation. 

2. Sales by Indians to non-Indians and Indians who do not reside on a reservation. Sales tax does 
not apply to sales of tangible personal property by Indian retailers made to non-Indians and Indians who do not reside 
on a reservation when the sales are negotiated at places of business located on Indian reservations if the property is 
delivered to the purchaser on the reservation. Except as exempted below,Jndian retailers are required to collect use 
tax from such purchasers and must register with the Board for that purpose. 

Indian retailers selling meals, food or beverages at eating and drinking establishments are not required to collect use 
tax on the sale of meals, food or beverages that are sold for consumption on an Indian reservation. 

(8) Sales by non-Indians. 

1. Sales by non-Indians to Indians who reside on a reservation. Sales tax does not apply to sales of 
tangible personal property made to Indians by retailers when the sales are negotiated at places of business located 
on Indian reservations if the property is delivered to the purchaser on a reservation. The sale is exempt whether the 
retailer is a federally licensed Indian trader or is not so licensed. The purchaser is required to pay use tax only if, 
within the first 12 months following delivery, the property is used off a reservation more than it is used on a 
reservation. 

2. Sales by non-Indians to non-Indians and Indians who do not reside on a reservation. Either sales 
tax or use tax applies to sales of tangible personal property by non-Indian retailers to non-Indians and Indians who do 
not reside on a reservation. 

(C) Resale Certificates. Persons making sales for resale of tangible personal property to retailers 
conductin!~ business on an Indian reservation should obtain resale certificates from their purchasers. If the purchaser 
does not have a permit and all the purchaser's sales are exempt under paragraph (d)(3)(A) of this regulation, the 
purchaser should make an appropriate notation to that effect on the certificate in lieu of a seller's permit number (see 
Regulation 1668, "Resale Certificates"). 

(4) SALES BY OFF-RESERVATION RETAILERS. 

(A) Sales Tax - In General. Sales tax does not apply to sales of tangible personal property made to 
Indians negotiated at places of business located outside Indian reservations if the property is delivered to the 
purchaser and ownership to the property transfers to the purchaser on the reservation. Generally ownership to 
property transfers upon delivery if delivery is made by facilities of the retailer and ownership transfers upon shipment 
if delivery is made by mail or carrier. Except as otherwise expressly provided herein, the sales tax applies if the 
property is delivered off the reservation or if the ownership to the property transfers to the purchaser off the 
reservation. 
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(8) Sales Tax - Permanent Improvements - In General. Sales tax does not apply to a sale to an Indian of 
tangible personal property (including a trailer coach) to be permanently attached by the purchaser upon the 
reservation to realty as an improvement if the property is delivered to the Indian on the reservation. A trailer coach 
will be renarded as having been permanently attached if it is not registered with the Department of Motor Vehicles. 
Sellers of property to be permanently attached to realty as an improvement should secure exemption certificates from 
their purc!1asers (see Regulation 1667, "Exemption Certificates"). 

(C) Sales Tax - Permanent Improvements - Construction Contractors. 

1. Indian contractors. Sales tax does not apply to sales of materials to Indian contractors if the 
property is delivered to the contractor on a reservation. Sales tax does not apply to sales of fixtures furnished and 
installed by Indian contractors on Indian reservations. The term "materials" and "fixtures" as used in this paragraph 
and the following paragraph are as defined in Regulation 1521 "Construction Contractors." 

2. Non-Indian contractors. Sales tax applies to sales of materials to non-Indian contractors 
notwithstanding the delivery of the materials on the reservation and the permanent attachment of the materials to 
realty. Sales tax does not apply to sales of fixtures furnished and installed by non-Indian contractors on Indian 
reservations. 

(0) Use Tax - In General. Except as provided in paragraphs (d)(4)(E) and (d)(4)(F) of this regulation, use 
tax applies to the use in this state by an Indian purchaser of tangible personal property purchased from an 
off-reservation retailer for use in this state. 

(E) Use Tax - Exemption. Use tax does not apply to the use of tangible personal property (including 
vehicles, vessels, and aircraft) purchased by an Indian from an off-reservation retailer and delivered to the purchaser 
on a reservation unless, within the first 12 months following delivery, the property is used off a reservation more than 
it is used on a reservation. 

(F) Leases. Neither sales nor use tax applies to leases otherwise taxable as continuing sales or continuing 
purchases as respects any period of time the leased property is situated on an Indian reservation when the lease is to 
an Indian who resides upon the reservation. In the absence of evidence to the contrary, it shall be assumed that the 
use of the property by the lessee occurs on the reservation if the lessor delivers the property to the lessee on the 
reservation. Tax applies to the use of leased vehicles registered with the Department of Motor Vehicles to the extent 
that the vehicles are used off the reservation. 

(G) Property Used in Tribal Self·Governance. Sales and use tax does not apply to sales of tangible 
personal property to and the storage, use, or other consumption of tangible personal property by the tribal 
government of an Indian tribe that is officially recognized by the United States if: 

1. The tribal government's Indian tribe does not have a reservation or the principal place where the 
tribal government meets to conduct tribal business cannot be its Indian tribe's reservation because the reservation 
does not have a building in which the tribal government can meet or the reservation lack.s one or more essential utility 
services, such as water, electricity, gas, sewage, or telephone, or mail service from the United States Postal Service; 

2. The property is purchased by the tribal government for use in tribal self-governance, including the 
governance of tribal members, the conduct of inter-governmental relationships, and the acquisition of trust land; and 

3. The property is delivered to the tribal government and ownership of the property transfers to the 
tribal government at the principal place where the tribal government meets to conduct tribal business. 

The purchase of tangible personal property is not exempt from use tax under this paragraph if the property is used for 
purposes other than tribal self-governance more than it is used for tribal self-governance within the first 12 months 
following delivery. 
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March 23, 2011 

Susanne Buehler 
Chief, Tax Policy Division 
Sales and Use Tax Department 
State Board of Equalization RE~:!~o;D 
PO Box 942879 
Sacramento, CA 94279·0092 TAX PQUCY OtV\S\ON 
RE: Regulation 1616, Federal Areas 

Dear Ms. Buehler, 

The Agua Caliente Band of Cahuilla Indians C'Tribe") appreciates the 

Board of Equalization's ("BDE") continued outreach to tribal governments in 

Grafting changes to regulations that impact Indian tribes and their members. 

(~urrently. the BOE proposes to amend Regulation 1616, creating a limited sales 

:::md use tax exemption for specified sales to and purchases by officially 

recognized landless Indian tribes. Although the proposed changes are well 

intended, as discussed below, the premise upon which the change is based is 

iflawed and the BDE should decline to adopt the draft language. 

The proposed changes to Regulation 1616 would exempt officially 

recognized landless tribes from payment of sales and use tax .on certain items 

delivered to the tribe's principal place of conducting tribal business. The draft 

language defines eligible landless tribes as those officially recognized by either 

the federal or state government. However. California has are no "state 

recognized" tribes. Instead, there exist two non-binding, California Assembly 

Joint Resolutions passed in support of two tribes seeking federal recognition. 

These Resolutions are not connected to any codified process for unrecognized 

tribes to establish forma! government to government relationships with the State 

and, within the context of taxation, are meaningless. 

Exhibit 3 
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As recognized In the Initial Discussion Paper, tax exemptions for tribes are 

rooted in their existence as formally recognized, sovereign governments. 

Because California has no codified process for unrecognized tribes to seek 

formal recognition. it is impermissible for the BOE to grant tax exemptions to any 

unrecognized tribe. Accordingly, the Agua Caliente Band of Cahuilla Indians 

urges the BOE to not adopt the proposed changes to Regulation 1616. 

Sincerely, 

4Q) .. ~ 
Richard M~anOViCh 
Chairman, Tribal Council 
AGUA CALIENTE BAND OF 

CAHUILLA INDIANS 


TC-11451-03-11 
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AGUA CAuBNTB BAND OF CAHUILU. INDIANS 

filiAL COUNCIL 

lbCBAm Af. Mu.ANovrcu CHAWIAR • Jm L. GauDS! VIti Ce6 t1MAN 

VINCIINT GoNw.n m11IC:UlAt:rITAWUPl • ANTHONY J . .ANo1.W mMJtwa • SA.VANA I., SAUBEL .Maw!a 

June 2, 2011 

Susanne Buehler 
Chief, T.x Policy Division 
Salea and Use Tax [)epartmeIt 
State Board of equalization 
PO Box 942879 
Sacramento. CA 94279-0092 

RE: Regulation 1816JFederal AI88S 

DearMa. Buehler, 

As a follow up to our ~.rch 23, 2011, \etter, the Ague Caliente Band of cahuilla 

Indians ("Tribe") raemp~ ita position that the Califomla State Board of Equalizstion 

rSOe, should decline to adopt the proposed amendment to Regulation 1616, creating a 

limitBd aalea and use tax ~ption for sales to landleta "mate recognized" tribes. fvs 

nclted in the Tribe's eariier letter. Califomia has no ..tate recognized" tribes. In fact, the 

cllJ8e8t to state recognition tne BOE can cite are two nonoobindlng. CaHfornia Aseembty 

J(~nt Resolutions passed In ~port of two tribes seeking federal recognition. Under this 

framework, only two untecogJtized tribes stand to benefit from the proposed regulation 

change, which as discuaaed ." earlier correepondence, ia impenniaaibJe in the context of 

the law, regarding Indian trib~ and taxation. Further, the history of California's native 

pClpulation makes it irnpoeel:JJe for the BOE to develop and enforce a bright line teet of 

what additional tribes might b~ from the prop088d tax exemption. 

The Initial OiteuHion Paper captures the history of tribes in Califomia, but fBils to 
I 

inclUde the very important ~ that in addition to those tribes terminated under the 

California Rancheria Act or ~ther federal legislation. there are entitie., a8sertlng tribal 
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status, that were never federatty recognized. In fact, a review of the "45 or 80 currently 

unrecognized Califomia tribes shows that only 6 of these were tanninated under the 

California Rlncheria Act. A.ccardingly. the BOE. in the absence of state law, establishing 

a recognition process, cannot rely on the termination 8,. statutes in determining what 

tribes should benefit from the ,proposed change, To further oompound the problem, those 

tribes that were not previously federally reoogrUzed are aelf..jdentifying, which would 

require BOE staff to craft regulations to determine which groups could legitimately take 

advantage of the tax exemptiGn. 

Because there is no codified process in Califomia for unrecognized tribes to gain 

atate recognition. your regulatory body should decline to in essence, create new law. 

Further, the history and statue of the numerous unrecognized tribes in califomia cre,tes 
a new burden on BOE staff to determine what tribe$ should benefit from the proposed tax 
exemption. Accordingly, the Agua Caliente Band of cahuma Indians again urges the 

eoE to not adopt the proposed changes to Regulation 1616. 

Sincerely. 

~hr--'ch--I-L·· 
Ghairman, Tribal Council 
AGUA CAUENTE BAND OF 
CAHUILLA INDIANS 

RMM: If 
rC-11465-06..11 

• Althoush the Bureau of Indian Affairs does not maintain a list of unrecolJllzed tribes, Humbolt State UniversIty, 
smons other academic In$tltutlons. endeavors to document such eMftle$. The HlImbolt State lilt ~ avaU.b1to to the 
pt..lbllc at http;j/soli.nativsYV8b.ors!awnreetrlbfi.html. 
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TRIBAL COUNCIL 
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VINCENT GONZALES III SECRETARy!fRIlASURIlII. • ANTHONY ].ANDREAS III MEMBSR • SAVANA R. SAUnfiI. MEMBER 


June 28, 2011 

Brad Miller 
SUTD Regulations & Legislation Specialist 
Business Taxes Committee 
State Board of Equalization 
P. O. Box 942879 
Sacramento, CA 94279-0092 

RE: Regulation 1616, Federal Areas 

Dear Mr. Miller, 

On June 22, 2011, you followed up with me, regarding the Agua Caliente Band of Cahuilla 

Indians' written comments opposing the proposed amendments to Regulation 1616. Specifically, 

you inquired as to whether the Tribe would continue ~11 its opposition to the proposed change if the 

language were revised to limit the sales tax exemption to landless, federally recognized tribal 

governments. 

Because the Tribe's opposition to the proposed change is rooted in the fact that there is no codi fied 

proGess for unrecognized tribes to seek formal State recognition, the proposal to limit the 

exemption to federally recognized tribes does indeed address our concerns. Consequently, if the 

language werc so revised, the Tribe would have no opposition to amending Regulation J616. 

The Tribe appreciates the Board of Equalization's sincere willingness to \vork with tribal 

governmcnts OIl these changes and the Tribe looks forward to seeing the revised proposed changes 

to Regulation! 616. 

A1Y
kfr,~t~iianOViCh""""""""""
Chairman, Tribal Council NOISIAIO A0l10d XVl 

AGUA CALIENTE BAND OF 
CAHUILLA INDIANS HOl LO lnr U 
RMM: If 
TC-44466-06-11 a3AI3Q3CJ 

5401 Dinah Shore Drive. Palm SpriAAs. CA 92264 • P: 760.699.6800· F: 760,699.6919 • www.aguacaUente-nsn.J!ov 

www.aguacaUente-nsn.J!ov
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Santa Ynez Band of Chumash Indians 

p.o. Box 517· Santa Ynez, CA 93460 
BUSiNESS COMMJITEE805-688-7997 • Fax 805-686-9578 
Vincent Armenta. Cflalnnllllwww.santaynezchumash.org 

Richard Gomez, JItce Clla/rm" 

Kenneth Kahn, Secretaryn'reasurer 


David D. Domingue" Committee Member 

Gary Pace. Commiltee Member 


June 3, 2011 

Board ofEqualization 
Tax Policy Division (MIC 92) 
POBox 942879 
Sacramento, CA 94279-0092 
Attention: Mr. Bradley Miller: 

RE: Regulation 1616 proposed amendments 

Dear :Mr. Miller: 

The Santa Ynez Band ofChumash Indians must respectfully disagree with your position 
that there are "State Recognized" Tribes in the State of California. We are aware of nO 
State statute providing for State recognition but we do appreciate the efforts of the State 
of California to provide services for various tribal organizations in addition to federally 
recognized Tribal governments. 

Sincerely, 

Vincent P. Annenta 
Tribal Chainnan 

Exhibit 4 
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PECHANGA INDIAN RESERVATION Tribal Chairman: 
Mark MacarroTemecula Band oJ LuiserlO Mission Indians 

Counell Members: 
Post Office Box 1477 • Temecula, CA 92593 Mark Calac 

Telephone (95l) 770-6000 Fax (951) 695.1778 	 Corrine Garban1 
Andrew Masiel. Sr. 
Russell "Butch" Murphy 
Kenneth Perez 
Benjamin "Bcn" Vasquez 

Tribal Treasurer: 
June 1,2011 Christina McMenamin 

Tribal Secretary:SusannE' Buehler Louise Burke 
Chief, Tax Policy Division 
State of California Board of Equalization 
450 N Street 
Sacramento, CA 94279-0092 

RE: AmE!ndments to Regulation 1616, Federal Areas 

Dear Ms. Buehler, 

I write on behalf of the Pechanga Band of Luiseno Indians, a federally recognized tribal government, in 

response to the Board of Equalization's Second Discussion Paper regarding proposed amendments to 

Regulation 1616, Federal Areas. 

We appreCiate the Board's efforts to address some of the matters that impact tribal governments. 

However, we oppose the definition of "officially recognized" tribal governments in the language of 

subdivi!,ion (d) of Regulation 1616. 

We strongly disagree with the notion of State recognized tribes receiving benefits and treatment similar 

to that Qf federally recognized tribes. These benefits should only be extended to federally recognized 

tribes. 

The recognition and establishment of a federally recognized tribe should remain within the exclusive 

jurisdiction of the United States government. With no defined process in place to determine who is and 

who is not a legitimate tribe and identify its duly elected leadership, the State is ill-equipped to oversee 

such matters. 

Accordingly, we urge the Board of Equalization to not adopt the proposed changes to Regulation 1616 as 

it relatE!s to "officially" recognized tribes. 

Respectfully submitted, 

~~ 
Mark Macarro 
Tribal Chairman 
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M~y 27, 2011 

Ms. Susanne Buehler. ChIef 
Tax Policy Division 

Sales and Use Tax Department 

Siale Board of Equalization 

P.o. Box 942879 

Sacramenlo, California 94279-0044 


I~E: Soare! of Equalization Proposal to Amend Regulation 1616, Fel/eral Areas, Second Discussion 
Paper - Sales To Governments of Officially Recognized Indian Tribes ("Amendment") 

Dear Ms. Buehler: 

Thank you for your dedication and ongoing effort to advance the exercise of tribal sovereignty and self· 
governance for Indian tribe~ In California by proposing the above-referenced Amendment to crcate a 
limited exempLion for tangible personal property that i:-; sold to or purchased by officially recognized 
Indian tribes wiThout:'1 reservation on which to conduct tribal government business. The California Tribal 
Busine~s Alliance (CT'BA) has reviewed the proposed Amendment and respectfully requC!'.b that it be 
revised to exclUSively apply to "federally-recognized" Indian tribes. 

Ti)e United States Department of Intenor annually publishes a document entitled. Illdian Entitie.\ 
i?ecoRlli:.ed and Eligible 10 Receive Services From fhe United Stafe Bureau ofllUlhm Affairs. Federal 
recognition e~(ab]ishe.s the federal-tnlst relationship between Indian tribes and the United State~ which IS 

inSTitutionalIzed in both Ihe government-to-government relaliou;.;ilip between an Indian tribe and the 
United StaLt:s, and federal common law under the doctrine of sovereign immunity which recognizes lhe 
~overeign statu~ ofIndian tribes a~ luwfully vested with police powers, including: powers to tax and 
rcguLme cOI:,duCl within their .jurisdiction free from state lmerference. 1 Federal recognition of Indian 
tnbes. whether by congres~ional act, treaties. executive orders or acknowledgement (25 CPR R3), al~() " 
emirle lndian tribes to participate in federal programs and services due to their polilical status as [ndiau\­

. See, Section 302!3L Fell x Cohen- Handbook of FedE'fallndian Law (lOOS) ("C.ohen") 

. Coherl, Section 3.02[9}. pp. 169. 

f:; 3n J Sln,,(:!. "'\lIlt 400 

Sm:r;lIl1<::nt". C/\ 95R 14 


T d l) i (;".;4(; nos 
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State recognized Indian tribes have no legal relationship with the federdl government and do not have any 
status under the United Slates Constitution as distinct political and legal entities. State recognized Indian 
tribes also lack policy powers and the authority to tax and regulate their affairs or conduct on Indian 
lands. For these rear,ons. state recognized tribes are not entitled to receive services under the vast 
majority 01' federal programs for Indians and should not be included as eligib1e tribal governments under 
the proposed Amendment. 

Therefore. CrSA requests the following revisions to the proposed Amendmem: 

(G) Property Used in Tribal Self-Governance. Sales and use tax does not apply to sales of 
tanGible personal prQperty to HlJd pur~bases of tangible personal property by the tribal government 
of an Indian (ribe that is officially reco&nized by eit:ftef the United Stales 8f the Sh!te efCalifamie 
if: 

I. 	 The Indian tribe does nOl hive a reservation or the princi}X\J place where the tribal 
government meets to conduct tribal businesJ> cannot be its Indian tribe's reservation 
becau!i.e the reservation g,0e5 not have 1:1 building: in which the tribal government can meet 
or the reservation lacks one or mgrc essential utility !;ervices. such a.~ water. electricity. 
gas. sewage, or telephone, or mail services from the United States PO!Hal Service; 

2. 	 The pr~nv is purchased bv the tribal government for use in tribal self-governance. 
including the governance of mba) members. tbe conduct ofinter-govemmental 
relatiQD,sbigs, and the acquisition of trust land~ and, 

3. 	 The pr<merty is delivered to the tribal government and ownership of the progel1Y trans fers 
to the tribal zovemment at the principal place where the tribal g.overnment meet. ... to 
conduct tribal business. 

The I!1~T~hase of tangible prop!(r!}: is nOl exempt from use lax under Ws para2Taph if the property is 
used rllr purposes other than tribal self-governance more than it is used for tribal self-governmental 
llY1l!QJ,es within the first J? months following de.Jivery. 

Chairman 
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Rincon Band of Luisefio Indians 

PO Box 68· VaHey Center' CA 92082' (760) 749·1051' Fax: (760) 749-8901 

Mr. Jeffrey L. McGuire 
Deputy Director 
Sales and Use Tax Department 
State Board ofEqualization 
POBox 942879 
Sacramento. CA 94279-0044 
Fax 916-322"()187 

March 31, 2011 

Comments of Rincon Band of Luiseno Indians 

Regarding Board of Equalization Proposal 

to Amend Regulation 1616, Federal Areas, 


Regarding Sales to Landless Tribes! 


Dear Mr. McGuire. 

The Rincon Band of Luiseno Indians submits these comments in response to the 
Board of Equalization (the "BOEH) letter, dated February 3,2011, circulating the Initial 
DiscwlSion Paper - Proposal to Amend Regulation 1616, Federal Areas, Regarding Sales 
to Landless Tribes (the uAmendments) and consultation meeting with tribal leaders on 
March 9,201 1. 

The Amendments are intended to provide a limited exemption for tangible 
personal property that is sold to or purchased by landless Indian tribes for use by their 

IThe Rincon Band continues to have a number of disagreements with the State regarding 
taxation policy and interpretation of cases regarding the incidence and applicability of 
state taxes. In submitting these comments and participating in this process, the comments 
of the Rincon Band of Luiseno Indians should neither be construed to bind the Band to 
any position that concedes state authority to any tax in any context nor should they be 
considered a complete inventory of all issues and concerns regarding BOE's position on 
taxatic.n on Indian lands. Further, the comments shall not in any way be interpreted as 
acquiescence to or agreement with the revised Draft. nor in any way be interpreted as a 
waiver of the Tribe to contest any position the State may take regarding applicability of 
state O'f local taxes to Indian lands, Indian enterprises) or goods and services provided on 
Indian lands. 

Charlie Kolb Steve Stallings .,·........•.. Kolb 
Couacil Member CoUlldl Manbcr Coum:il Mc:mII« 
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tribal governments in the governance of tribal members or for the acquisition of trust 
land. The BOE staffbelicves taxation of these types of transactions might interfere with 
tribal sovereignty and further believes that the exemption would need to be limited to 
taxes imposed on property delivered to an officially recognized landless Indian tribe at a 
principal place where the landless tribe's government meets to conduct tribal business so 
that there is some way for retailers and the State Board of Equalization to verify exempt 
transactions by landless tribes. The BOB staff has fomulated a "principal place" test that 
recognizes that landless tribes may not own any real estate where their tribal government 
can meet to conduct tribal business; and that may occasionally meet at more than one 
place: during a given period. 

The proposed Amendments to Regulation 1616(d) provides a limited exemption 
from sales and use tax for sales to and purchases by officially recognized landless Indian 
trib~1 of tangible personal property for use by their tribal governments in the govema.nce 
of tribal members or for the acquisition of trust land. The proposed language of the 
Amendment provides, 

(G) Officially Recognized Landless Indian Tribes. Sales tax 
does not almly 19 sales of tangible personal property to a landless Indian 
tribe that is officially recognized by either the United States or the State of 
Calif2mia when the propertY is purchased fpr ~e by the tribal government 
in the governance of tribal members PI for the asuisitiQn 9f trust land, 
and the property i§ delivered to the tribe and ownership of the property 
transfers to tru:! tribe at the principal place where the landless tribe's 
government meets to conduct tribal business. Use tax does not apply to the 
use oftangible personal prqperty purchased by a landless Indian tribe from 
a retailer and delivered to the tribe at the principal place where the 
landless tribe'§ government meets to conduct tribal business unless, within 
the first 12 mpnths following delivery. the Rroperty is used fOf putpOses 
other than the landless tribe's governance Qf its tribal members or 
acquisition of trust land more than it is ysed for the landless tribe's 
governance of its tribal members or acgyisition of trust lind. 

In general, the Band commends the Board for addressing this issue, however, we 
believe the proposed Amendment is unnecessarily narrow as to the limitation on uses of 
tax ex:empt purcbases and class of purchasers. First, the Band does not believe a 
sufficient purpose; need or legal basis exists for the BOE to impose limitations on the use 
of exempt purchases by tribal governments, landless or not. What is the rationale for 
restrit~ting exempt purchases to uses for the governance of tribal members or for the 
acquisition of trust land? Does the BOE analysis change if the property purchased by a 
landh~s tribal government is for recreational, business or commercial uses? 
Furiliennore, wbat types of property or circumstances are covered by tribal government 
purchases for the acquisition of trust land and who gets to decide whether a nexus exists 
between the purchase and the acquisition oftrust land? 

Rmcon l3and of LuiSClll() Indiaos 
SOl'! Initial DisI;l.I$,iOIl Paper Rcg.l616 
March2J.20lJ 
Page 2 
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Second, the Band also believes the proposed Amendment should include an 
Indian Organization, as that term is defined in Regulation 1616(d)(2). of officially 
recognized tribes provided that the same delivery and title transfer requirements are 
satisfied in accordance with the proposed Amendment. 

Finally, the BOE staff has acknowledged, in connection with draft Publication 
146 .- Sales to American Indians and Sales in Indian Country ("Publication 146'~, that 
the 12-month use limitation lacks a statutory basis and was an exercise of Board 
discretion to impose a time hmit on purchases. The Band understood that the Board 
agreed to add the 12-month test to the list of Board issues for regulatory amendments. 
Therefore, the continued application of the 12-month use limitation in the proposed 
Amendment should be deleted. 

Our suggested revisions to the proposed Amendment are: 

(m Officially Recognized Ladles! Indian Tribes. Sales tax does not 
apply to sales oftangible personal Pfo.pertv to a landless Indian tribe, or its 
Indian Qwni~QD. that is officially recognized by either the United 
States or the State ofCalitbmil:! when the property is purchased fer 1;18! by 
the tribal government is tfte g&Vem&Be8 at' tfihal members ar M the 
,"\:HaiseD af "at land; and the Pm.oertY is delivered to the tribe and 
ownership of tile property transfers to the tribe at the principal place where 
the 1andless tribe's government meets to conduct tribal business. Use tax 
dges not apply to the use of tanKible personll prqperty purchased by a 
land1ess Indian tribe from a retailer and delivered to the me at the 
principal place where the landless JXjbe's government meets to conduct 
tribal business tiBless, w4thiD tM Bftlt 12 mamhs fQlIewiftg delivery; the 
mopefty is tiled for lNf:ilG5eS etftef man the 1_1_ mee's ce-;emwe of 
its tri\!!1 mgDers t)f aegttisitie8 af tAts{ land JEefe thea it is _ for tM 
hwlless tfi.8e'!! gever.at\ftee af its tribe! memBers er eemfisitia8 sf Rst 
lad. 

~IYSubmitted, 

BoMa12~ 
Rincon Band of Luiseno Indians 

Rincon .BIDd of LllisCllO lr!diam 
BOE IDitial DlseussiM Paper Reg. 1616 
March :.U. 2011 
Page 3 
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Elizabeth D. KIPP 
Chairperson 

Arrow Sample 
Vice Chair 

Usa Garcia 
Secretary 

'nny Baty 

.::asurer 


Amy A. Hutchins 
Member -At-Large 

I1IG$A1I1IV 
RANCHEFUA 

March 9. 2Q11 

Ms. Susanne Buehler 
Division Chief 
State Board of Equalization 
P O. Box 942879 
Sacramento. CA 94279-00092 

Dear Division Chief Buehler, 

The Big Sandy Rancheria appreciates your request for mput from tribal governments in 
California regarding proposed amendments to California Tax Regulation 1616 Federal 
Areas set forth In your February 23, 2011 letter. Big Sandy Ranchena supports the 
amendment allowing landless tribes to en10y the benefits of the unIque state tax status of 
federally recognized Indian tribes and Indian lands. This status IS Important in fulfillmg the 
sovereign rights enjoyed by Indian tribes 

In this regard\ Califorma has, at least In part all ready recognized that where a tribe 
provides goods and services to non-members on their reservation and those goods and 
services are created by the trrbe on their reservation, the State IS without the power to tax 
those goods and services. California Tax Reg. 1616(d)(3}(A)(2). The value added by the 
tribes on their reservation displaces whatever taxing jurisdiction the State might have 
enjoyed over those non members. However, as currently written, this exemption from State 
taxation only applies to meals. foods and beverages. Federal law recognizes no such 
limitation on this exemption The State lacks Jurisdiction to tax any goods and services that 
anse out of value added by the Tribe on the Tribe's reservation So while these regulations 
are most definitely a step in the right direction. they still do not fully take Into account the 
limits of State JUrisdiction to tax reservation transactions involVing non-Indians. Big Sandy 
Ranchena will provide a more detailed analySIS of this Issue to the Board of Equalization 
before the comment period closes on March 31, 2011. Thank you. 

Sincerely, 

5f4~?~~47 
. L/ 

Elizabeth Kipp 
Chairperson. Big Sandy Ranchena 

Exhibit 8 

37387 Auberry MISSIon Rd. -P 0. Box 337-Auberry, Califonlla 93602 
Phone 559855.4003 - Fax. 559.8554129 



....age ~ or u 

Elizabeth D Kipp 
Chairperson 

Arrow Sample 
Vice Chair 

Lisa D. Garcia 
Secretary 

Johnny Baty 
lsurer 

Amy Hutchins 
Member-At-Large 

BIG SANDY RANCHERIA 

March 29, 2011 

State Board of Equalization 
Attn: Susanne Buehler 
450 N. Street 
P.O. Box 948279 

Sacramento, California 94279-0092 


Re: Comments on the Board of Equalizations amendments to 
regulation 1616 

Dear Ms. Buehler: 

Please accept this submission as comments made in response your 
February 23, 2011 invitation for comments on the Board of Equalization's 
("BOE") proposed amendments to BOE Regulation 1616, Federal Areas. 
'While Big Sandy Rancheria ("Big Sandy'') applauds and welcomes the 
BOE's recognition that landless Indians are nonetheless sovereign, the 
current scope of Regulation 1616 does not accurately reflect the full limits of 
state jurisdiction over Indian lands and activity thereon. State jurisdiction 
I:)ver activities and goods that derive their value from Indian lands is 
c3xtremely limited. These limits encompass much more than meals; they 
I~ncompass any product or activity that derives its values from activity of 
Indians on Indian land. Big Sandy requests that Regulation 1616 be 
amended to accurately set forth the full limits of state jurisdiction over 
activity and products that derive their value from Indian activity conducted on 
Indian land. 

BOE Regulation 1616(d)(3)(A)(2) provides, in part, that sales made 
from Indians to non-Indians are generally subject to California's use tax and 
the Indian retailers on the reservation are responsible for collecting this tax. 
Regulation 1616 exempts from this taxation "meals, food or beverages" sold 
by Indian retailers to non-Indians. However, an exemption limited only to 
"meals, food or beverages" does not accurately reflect the scope of federal 
I,aw on limits of state jurisdiction to regulate reservation Indians in regard to 
their dealings with non-Indians on their reservation. Federal law provides a 
much broader exemption and it is not dependent upon the type of goods or 

37387 Auberry Mission Road - P.O. Box 337- Auberry, California 93602 
Phone: 559.855.4003 - Fax: 559.855.4129 
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services provided. Instead, it is related to whether the goods or services are 
created by value added by the Indians on their reservation. 

One the most significant United State Supreme Court cases on this 
issue originated in California. In California v. Cabazon Band Of Mission 
Indians, 480 U.S. 202 (1987), the State of California was attempting to 
regulate under state law a bingo game being operated by the Indian tribe on 
its reservation in which non-Indians were playing. California claimed that it 
retained the inherent authority to regulate the interaction of tribes with non­
Indians, even on the reservation.1 The state argued that the tribe was doing 
nothing more than marketing an exemption from state law and that under 
prior U.S. Supreme Court precedent, it could regulate such activity. The 
Cabazon court quickly differentiated the case before it from the prior cases 
relied on by the state? The tribe in Cabazon had not merely put a product 
manufactured somewhere on a shelf for re-sale. They had put in 
considerable time, effort and resources to create a well run business offering 
services to non-Indians. The Court found that the "[tribes] are generating 
value on the reservation through activities in which they have a substantial 
interest." Cabazon, 480 U.S. at 220. This "value added" on the reservation 
by the tribes ejected the state from jurisdiction to regulate such activity, even 
where it involved non-Indians. Id at 216 and 220; see also New Mexico v. 
Mescalero Apache Tribe, 462 U.S. 324 (1983) (holding that tribally owned 
and managed hunting and fishing resort on reservation was beyond state 
regulation). These cases stand for the proposition of federal law that where 
tribes create value on the reservation in a good or service offered to non­
Indians on the reservation, state governments are prevented from regulating 
the relationship between the tribe and non-Indians in regard to that good or 
service. 

The exemption contained in Regulation 1616(d)(3)(A)(2) simply does 
not accurately reflect controlling federal law on this issue. Limiting this 
exemption to merely food and beverages is in no way supported by federal 
Ilaw. This exemption is dependent upon whether the tribe has added value 
to the goods or activity on their reservation. The United States Department 
of Justice has recognized that were a tribe to manufacturer cigarettes on its 
reservation, this activity would constitute "value added" on the reservation 
and the state would be without the power to regulate that activity, even 
where it involved non-Indians. See Letter from Mark C. Van Norman, 

1 California also claimed that Congress had given the state the power to regulate 

such activity through Public Law 280. This claim was utterly rejected by the Court. 

(;abazon, 480 U.S. at 207-08. 

:':Moe v. Confederated Salish and Kootenai Tribe ofthe Flathead Reservation, 425 

U.S. 463 (1976) and Washington v. C01!federated Tribe of the Colville Indian 
Reservation, 447 U.S. 134 (1980) were the cases that the state incorrectly applied in 
libe Cabazon case. 

37387 Auberry Mission Road - P. O. Box 337- Auberry, California 93602 
Phone: 559.855.4003 - Fax: 559.855.4129 
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Deputy Director, United States Dept. of Justice, to Barry S. Orlow (October 
8, 1997) attached hereto as Attachment 1. Thus, it is clear that any "value 
added" activity falls under the rule announced in Cabazon. 

The current Regulation 1616 simply does not accurately reflect the 
scope of federal exemptions on state regulation of "value added" reservation 
activity. As California has now amended Regulation 1616 to properly 
recognize the sovereignty of landless Indians, it should take this opportunity 
to properly recognize the scope of the "value added" exemption in this 
amendment process. Please contact me to discuss, or if you would like 
more information or analysis on this issue. 

Sincerely, 

f>~~L~V 

37387 Auberry Mission Road - P. O. Box 337- Auberry, CaHfornia 93602 
Phone: 559.855.4003 - Fax: 559.855.4129 
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Ba~t.y S. Orlcw. Zsq. 
Office of Chief Counsel 
U.S. Tr;::as1.lry Depaz-trnent: 

S\;.=aau of Alcohol. Tobacco (>; Firearms 

65!J[\tassach:t.HSt~t.ts Ave., ~LN. 
Washington, CC 20226 

'feu hav.c:...,,,,k""d £0"'" ou"" views ccnc"'rning "h"", ::>pol,,;c"'f-~J-'" of 
st!.t.\~ ta..~~s t; ;'ig~r~tt; sa:~s by the t")~.aha ·!~di~~l -)l'~lhe-~- ~h~;~-· the 
·t:dc::.:l lri-'7nufac:turas th.e ciga.::-e.ttes and se.lls. t:l:.er'l to bo:;:~'l. Indian ac.d 
ncn-Indlan c::msumen.,"'S at !."et:al.l cut.le!:.::;; en u:s reSi;;I,-f&t:..cn. 

!l'"". the speci~l area of :st:at,a taxation/ the Supreme Cou.!'t has 
<?: :g~.;: §..Et r".J:e that absen-c ccng~G.ssiQnal a.ut:hor':"aation, S1:at:~z !!lay 
:::.ct. tax !.!:.d.ian. trib,es or tribal mewers \Hi t.hi.n tribal te::rrit~,!"",-r. 
{"...., •• .,., ... ,. 0':;: y-!r·~m-·... Va'·,' - "'-~'l.' ,.f", .. • 0'"' .... ,.,.~ c:. .....5' "'''S' {~I."Q~ '}
.:..~{,I ....... _.,. ;.... ·"::..:.~.s...:~.tQ. v .......we .. ms::,. *!~~"'..... an )... :cr....J., 't ~V-G Vk_, ~ -r.G.- ~t...JI_.~ ... 

The ,Sup,:,:eme COt,1xt ~as expl,ained the ra::icn~l!;; for this ..t:1..tle: 

'rhe COl:'.stituticn vest t.he r~deral G<;,ve:r:r_'llent .".,ith. 

exclus;i~,;e authorit.v over relations with lucian t.ribes. 

As a corollarj' to this autho:dl::y I iiL"ld in reccgnition of 

r.he sovereignty reta.i..ned by !ndian' t.ribeseven after tbe 

:foJ::'i1'\.<'~;:ion of tIle t;nit:ed St.;,,£:es , lodian tX').bes and indiv:t ­

ch:.als generaily are ~xempt trem state taxation '...d.thin 

their own territ:o... y. 


:"'.Qn~ana v. Blackfe€t.t Indian Trj.};;e, 471 U.S. 759, 764 (l~gS}. '!'i:H.!S, 
states may ::.ot. te.:< cigarette. sales to trihal mi!:nlhe:rs wil:.:'in tribal 
i:e~i::t;a:'Y·. Nee v. SiiJ.~sb. &. Koo;;~nait 425 U.S. 463 (H/'i:. 

Dn the othex band,' the Supreme court has h$ld that In.dia!1 
tribes may .not: "ma,rket alJ. exemption" from state t.wr..:ation to m:m­
India..:n.s. 'I'hU5, non-I!Jdiana who purchase prepackaged cigarettes 
from I:.rllial :retail-er~ are Qrdinarily subject to :lon-discriminat.o!'y 
state cigs:;r:ett:.e. t.axes. li$!..shi:1otcn \", Col..ille,447 U.$. 1.34 I :.35 
(l.9an). T:...e Court explai.:lcd: 

It: is painfully app.=rlinr: that the vaJ,ue marketea by t.h~ 

l'>mokeshops to pe~soz:.g coming from o·ut15i.de btl pot 

~1enerated. ou t:h(~ reso:::r..rat:ions by acti,d<:::iss in '....hicb the 

':~ribes hav.a aigt'lificar..t ini:erl!sts. 


Td. The Supreme Court has affirmed this rule in a nuwber ()t~ cas'O!:,. 

http:o�ut15i.de
http:r.G.-~t...JI
http:s...:~.tQ
http:reSi;;I,-f&t:..cn
http:65!J[\tassach:t.HSt~t.ts
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In contr.3st" b~sed 0:1 ':.i:a Eedera.l pol':'cies prolTIr.lting tt"lbsl 
s~~l:-det-e::''''mina't:ion and eco!'lc.mLc sel::-s;~.£ eiene'l, 'VJhere Indian 
tribes generate vall':''::: O~ thei::~ reservatior;.s, th.e goods 0:::: servi.ces 
pro'ri.ded to nCh- Indians areg(tLerally e;';emFc frc·rn !!tate reg'.1)..<lt.i<'m 
cr ta:;<aticn. F'ore:<.;lmple, i.n New jw1~9 '\f. l·~esr.;~lerQ. P,[1i~ch~~ 'rt";'.l;l_~r 
4.S1 t;.S. .32·1: {19831, the Supreme Court held that the. S:::ate cculd 
not re~:;ulai::~;!. nr;1n p lndian h'J.nte:t's patroni.zi:;,g .; tri;:'al hu,nt.ingand 

;!;hin,g ant'!:-prise ,.;ir.hill tribal ter:t:it:.ory, The Court expl.aine:d; 

'l'he T,ribe h.!!,G eJlgagerl in i!l concertc~d ... cd ~nJ$t.Olil'H!.·d 
uncie~Caki=f: l:c de:\re.lop and iw;;u"_age che reser.vat,ion' $ 

wildlife and land rascurce:s spedfically tor. t.he henefit .
0.: its members. The ,Prajecl: gen;:!'rates funds for 
essential tribal sS;r"'i7ices and 1?;:-ovides emplcyt1e:r.t. for 
memb<~rlS who reside en the r.ase::vac:icm. This Cil.se is: thus 
far rj(!r:loved [:com those ait.uaticns, such as cn-t'esar.rat:ion 
sal~~ c.utle.t.~ which m.'~:rke: to ncn-.!l1emb€.r~ S<?c:d~ ~Oi: 
manu=aetu~·so. oy the :.rl.::::e C!~ i::~ rr.e~e.r:s, 1,n "IJl1;"C~l t:he 
t:r;ica.l ccntriburic"'l to rui er:tEirc:;"i~e. is Ce ~:linlmis. The 
T:r..i~c.. l el:te~ri.'&A in ih:'s C::Lse a. claG.:-ly il:v<:~2."","es u"tlal~e 
aeZl·" ........ ~·""·'" 0 ...·-1-""" "'-""::':''''--'''';-;0''''''' \-..,/. "'1""'~"r;t4e'" '~-~''''''':''''i'''''' t~l"""..., __ c:::;.. .... __ L.i. '-~ _ ___ _'1_"",_ ","'-.J..a..;, r::._l.. ....... _ ...t.., __ _ .....;.c ......... "'tf_.l...i.':::!
0;;;;;,;.. J_ 

Tribe." 

-16.:2 D.,S. C':lt 3i.tO. Accordi.ng.ly, the S::ate c:Juld not assess state 
1 ice...'-:!.li>e fe~s: on t.:"e nCil- !r.di;;;'I2 hunte~s. 

Si::nilarly. in k:{l.lifQrnia v. C~baiiQn gaud of !~g,;a.ns;, ·\60 U, S 
2'02 {l987} ~ the Supreme ccc.rt held that Cal:'fornia haC. no aur:.hcrity 
to re'g"..llata !r.dia..; garni.::g :beeause state reg:.llation would interfe.n-: 
with triPal self-goyernment.. The Court e~cplained: 

[TJne Tribes are not me~ely importi=g a p~oduct onto the 

reser-rations for immediate. r$sale to. nou-Indians, ·they 

have built. InoderD fa.cilicies wh.ieh provide recreational 

lopportu.uicies and a!lcillar'.{ serrices to t!leir :;atrcus. 

who do not simply d=h'e cmtc' tbe reservations. make 

purchases and depart I but spend extended pe:riod.a of time 

there enjcyi.r:g the service!.:; t1::.e. 1':ribes provide. 

[TJ:te Cabazon and Moror..go Sands a::e genera~ing v-41ue on 


:re:ser"J'atio:r:o. t:'J.rough activit:ies in which ::hey have a 

suhsta~tial interest. 


4aG u.s. at :Z1.9-22t.L Thus , beC8.use 1.ndian c.-smina is a t:~-ibal 
activit:y . t.hat. generates reserva::ion -value it \·J,<,;di: not Elu.bject. to 
state la\\l. 

j~.J;>~ly.illS' th.:-se !?l~ecedent:~ co till!:! situacion af. the Omaha Indi~!1 
l":::"~be. where: the 'i'rihe ruatl.ufactur7~ ciS,an:.ttes ~Ol:' resale to', Indian 
arlC l:lcr;~-rndl.an COnS'Ll~rS at :r~t:aJ_..! OL:Ji:l;tt::; on l.t;s reser"'·~'1d':.1.on, it 

http:reser"'�~'1d':.1.on
http:l:lcr;~-rndl.an
http:Accordi.ng.ly
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is fairly clear that the State r:~ay r:ct tax or l~e3'ul&t.e ;::l:e Tri.be IS 

clga:::ac>:e. l::n::..sll"J.ess within tribal te:tl:i tory. 

The Contt'aba2~cl C:l.ga=etr:.e ":':t"a:£icking .a.ct, lS v.S.C. §§ 2341!r.t: 
a-eg:.! imposes recora keeping' !"equirelC.."'H'lts, on pe!:."1Jo!:l:1 engaged in 
snipping, dis:::=i~1;.tio~1 or sale of ci:;a~ettes .in ex.cess of 60, 000 
per !:ra.t~sac~i~n. 'rlle .~c:: al so prof';ibi t.s lC:::!Q'W ing t:'-'ansport!atil:n:l, 
p-ossel!.lsion, receipt, sale, or pu:::'chase of contrab!ind cigaret.tes. 
The Ace defines ccntrabanc ciC'arettes bvreference to oa:VToent: of 
"applicable" st.ace t:axe:3. lS-O.S.c..!i 23tal(2}. - ­

'!'he Act has been held to apply to ciga.ret.te: t.l:'1k.."1sacticns by 
J.n:::i,an tra!')s:!?o:t:te:::s and retai'l'i!rs, where cigare'Ctes a=e other",i!!!!!'! 
/Subject to scac.e ta.xat.ioI:. tJnit~d States v.Baker, 63 F.3d I.;l·t8 
{Sttl. cir. 1.99S}. In ~as.sing the Act, however, the Ccnfe:;:enc:::l

• t" .. t' . • di'" .. "",," 1- .,Co:':\m~ ... ee W2S C.l,e.c,1..r 'nat 'It: . ct, :'lOi: :l::te:n;.! to, c.r...a::$',e tHe ex7!!tl.ng 
case lalll to extend state ta;<atlOr. a.ut..'10:l:'l.ty :1.11 t:::-l..oal terr.l.tor'.f. 
H.R, cont. Re? ~S-177a, 95~h cong .. 2nd Se$S LL978); 1978 i'f'"L eS4S 
(Leg. ais!!:.). The ConieZ:-a.'"lce Cammitt:e Re.l'9o::.-tex:plains! 

S0111e concern I.:.-as e}::press.e,a i.n the ccurSe ot. the 
roo_ n ":"''''''''''n'c'''''.. -_ t ~A-""at the A",;:~ "'~ "t;_ 01' 0;:.1. • .........""",.......t'1·· r'" )..·an";~ ""J.',...-_ '::';';' ..-",'- t e= II.J- ...... __ '",",,""'_ ... ,JLM.. ;.. ... _~ ; __ '- "OC.. IJi,3' 

inac<ler:.en'..:'1y e:<:ti!:g+:li.shed :::ig;;1:5 d certain 1ndia~s and 
Ir:.c.ian tril>e::3 under cu::-re.nt la:.!l tc eoqac:e. i::l the commer­
cial ssl~ of cigaret.tes within !r:dian- CCU:lt::.:::y friE!e of 
~t=~c t~c3t:Qn' ~nQ p'~~ase ·aoc~icab'~ dtat~ ~'-are~ta 
t~;;11 rr;Clke~' i~ ~lea~- thae: ~::.hiS' l;;i;lac:io;':-':::Iis ';ot 
ir:tt-~nded to affect trans'Ocrtation or sale b'v I.!lc.i.aI!.S or 
I.nc.ian t.::d..OOs aCi:ing in accc't"C.a:nce witn iegally ~st:­
ablished rights. The Conferee$ do not inte!lu eta;: this 
bill ad.ci:r-ess the C'l;.i..-:::emt exe.mption rrCltll stace ta;ocat:lo::: .of 
cig~rett:.e sales on India.::!. restl::vations and Ilc·thing in 
this bill i:s inl!.eI"...aed to af:ect: this or any other 
irmmmity £:t.·oro state ta.x held lly any Indian or !n.t5.ian 
t:::-:ibe. 

::"978 W'!.i 654S at 8. Cl~c::.r1;;rl the .Act ces not. affect. tne right of 
c,he Otnaba Indian Tribe t.o sell ciga:r:ett.es which it l1l!!!i.nufac!tures en·, 
resetyation to non-!ndia:.ts at retail C'..ltl~t.s oll~reser,;:ation. Thus, 
becausesa:!.es ct such cigarettes are ,based on reservation generat2d 
value they would not. be subject: t.o g':atla t.s..M"ltion.' 

In con:;rasi:/ were the T"!.'ibe to sell its cig~lret:t~s o'L~tsioQ 
the re:ser".ration, then ab15-ent. (.1 contr~ry treaty provision, t.he Act: 
would a.p.ply because stat£.! taxatton of the cigarettes would no:: be 
pl.'ee:mpted in r'G:garcl to tran.sactions ctl::.side: of the :!:'sserV71tion. 
~..E. ~!d.ahoma T ..a~,= CQWPlilli;i;'QU \r, Cb';s;.ki.'!s~·!:· NGlt~<;n, 5:1.5 U.S. 45Q, 463­
464 (199S}. 

http:becausesa:!.es
http:non-!ndia:.ts
http:ciga:r:ett.es
http:cu::-re.nt
http:inac<ler:.en
http:ex7!!tl.ng
http:ciga.ret.te
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As you k::ow, we !'!av~ ccns".llte:a. wi.th. tb~ .~!Ssoci;!te So1.ici:: or 
::c:;r- !nc.i3.!!. .Affairs in :.he Dsoart:ment oE t.he Inte-:::-ior, and he is in 

• s.." '~... - _ "., 10 it! f' ~ a:;reement w~tl:: our C,::lnC_USlOU. .!.: )luu £laVe any .. urt:.I~er quesl:1.,;::n:.: I 

~e would be happy co d~scuss ~h=m with you. 
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CALIFORNIA VALLEYMIWOK TRIBE 

10601 N. Escondido Pi, Stockton, California 95212 Bus: (209) 931-4567 Fax: (209) 931-4333 

bttp:/lwww.califgrDiavalle1:miwoktribe-nsn.Kov 

Transmitted via Facsimile 10 (9/6) 322-4530 

March 29, 20 II 

Susall1lle Buehler 
Board of Equalization 
450N Street 
Sacnunento, California 94279 

Re: Comments Regarding the Recommended Amendments to Regulation 1616 

Dear Ms. Buehler: 

On behalfof the California Valley Miwok Tribe ("Tribe"), I would first like to extend my 
thanks to the Board of Equalization ("Board") for shining light on the current disparity present in 
sales and use taxes applicable to federally and state recognized Indian tribes. The Tribe supports 
amelilding the existing regulation to expressly include landless tribes as eligible for sales and use 
tax (:~xemptions. All recognized tribes should be treated equally by the Board. 

As a landless tribe, we do not currently share in the same advantages afforded to tribes 
with a reservation or other land base. The irony of the Board's current regulatory structure is 
that it burdens tribal governments that are already disadvantaged by their landless status while 
awarding more established and likely prosperous tribes with sales and use tax exemptions. We 
applaud the Board's efforts to level the playing field. 

All recognized tribes in the State of California should have the same rights and privileges 
whether they have land or not. No tribe is better than another tribe simply because they are 
fortunate enough to have an established land base. Amending Regulation 1616 to include rights 
to sales and use tax exemptions for landless tribes serves a very important function of 
recognizing equality amongst the State's native population. 

Thank you again for allowing the greater tribal community to participate and comment on 
the proposed amendments to Regulation 1616. I look forward to exploring this very important 
issue upon the Board's issuance of the Second Discussion Paper. 

Sincerely yours, 

s:;;x:f~~ 
Silvia Burley. Chairperson 
s.burle~@californiavalleymiwoktribe-.nsn.gov 

Exhibit 9 
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LAW O",.'C£& 0'" 

CLEMENT, FITZPATRICK & KEN\'\lORTHY 

.\nrhony Cohcn 
,3t,,:uh,.:n,,:(-,-n\ ,:H 

March 30. 20 I I 

VIA FACSJMILE and U.S. MATL: (916) 322-4530 

Susanne Buehler 
Chief, Tax Policy Division, Sales and Use Tax Department 
State Board of Equalization 
450 N Street 
P.O. Box 942879 
Sacramento, CA 94279-0092 

Re: 	 Comment of Manchester-Point Arena Band of Porno Indians 

On Proposed Regulation 1616 Amendments Re: Landless Tribes 


Dear Ms. Buchler: 

I write on behalf of the Manchester-Point Arena Band of Porno Indians, a federally 
recognil,ed Tribe (HTribe") with tribal trust land in Northern California. Although the Tribe does 
have trust land, it is committed to the principle that any action by the State ofCali fomi a that 
affects the sovereignty of any tribe potentially impacts the State's government-to-government 
relationship with all tribes. With that principle in mind, by this letter, the Tribe comments upon 
the "landless tribe" Regulation 16 J6 amendments being considered by BOE staff, and ultimately 
by the Board itself. 

First, the Tribe commends ROE and its staff for their continuing efforts to address the 
impacts ofCatitbmia'g sales tax policies upon the separate sovereigns within California's 
borders and to ensure that the effects of those policies are consistent with the tribes' rights under 
federal law. We note that BOE staff's efforts led to the tentative conclusion that two aspects of 
the exercise of sovereignty by landless tribes could be adversely affected by imposition of sales 
taxes upon such tribes' purchases. BOE staff proposed amendments to subdivision (d) of 
Regulation 1616. "to clarify that a limited exemption from sales and use taxes exists for sales to and 
purchast:s by officially recognized landless Indian tribes of tangible personal property for use by Their 
tribal governments in Ihe governance oflribal members orfhr the acquisition aftrust land." 
[Emphasis added.] (02/1612011 Initial Discussion Paper.) 

"Governance of tribal members" and "the acquisition of trust land" certainly are critical 
aspects of the exercise of sovereignty by landless sovereigns. The Tribe believes that govemment-to­
govemment interaction of any tribal government (with or without land) with Califomia or any other 

Exhibit 10 
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Letter to Su~anne Buchler, BOE 
l\1an.:h 30, 1011 

soverelgll government, for examplt.' the submission ofthi5 comment by Manchester-Pomt Arena to 
the State Board of Equalization, IS also an exercise of tribal sovereignty that may not be subject to 
State sales tax. The Tribe therefore suggests the folkn,ving amendment to the language proposed by 
BOE staff: 

Sales tax does not apply to sales of tangible personal property to a landless Indian tribe 
that is officially recognized by eitherthe United States or the State of California \J,,'hen the 
property IS purchased for use by the tribal govemment in .\:'!1I}.":1 the governance of tribal 
members or !h~~J.:~~D~hh.:r ill a 1.!!!\;~:nmh:I:I1-lo:g~)~.~n1ll1L~nt rd'11l1)L!:-;hq!._'t!JlhAmlJ!l~r: 
~~~':::t:£ig:r!.:..2.Lfor the acquisition of trust land, and the property is delivered to the tribe 
and ownership of the property transfers to the tribe at the principal place where the 
landless tribe's govemment meets to conduct tribal business. Use tax does not apply to 
the use of tangible personal property purchased by a landless Indian tribe from a retailer 
and delivered to the tribe at the principal place where the landless tribe's government 
meets to conduct tribal business unless. within the first 12 months following delivery. the 
property IS used for purposes other than the landless tribe's governance of its tribal 
members or .!lle_~:omtud 01 :t gO\Crnnh.:llt-J(\-g(;~~:('nl"~t.?nJ relalJ(ll1s]tJll_':DlhanutlJs:I 
~~0£I~'i1!rL or lor the acquisition oftmst land more than it is used for the landless tribe's 
governance of its tribal members~ ftf'lhe conciuc! (1)1 lN~.£r!ln)l'111-t(l-go\crnll1~m 

g:t.tlil~D,'3.h!J1\\J1t~ <1p(llher :-,o~_Q:-:!gn._.\'lIJ!~acquisition oftrust land. 

fhank you very much for considl!ring addmg these provisions to the language that will be 
recommended by staff to the Board. Please feel free to contact mt: If vou need anv more informa[Jon.

'p ~ ~ 

Sincerely, 

~­~~ohen 
ACel 
cc: Chairman Nelson Pinola, 

Manchester-Point Arena Band ofPomo Indians 



I;AIIIUIL I I 

Page 1 of2 

TOMARAS & OGAS, LLP 

10755-FSCRlPPSPOWA\'PARKWAY 1/;281. SANDfEGO,C.'UroRNiA 92131 
TElEPHONE(858)SS44550 • f'A(SlMIl.E(858)177-5765 • WWWJlfM¥LAW.(OM 

Kathryn A. Ogas kogaS@mtowlaw.com
Brenda L Tomaras btomaras@mtowlaw.com 

l\'larch 30, 2011 

VIAE-MAIL 

State Board of Equalization 
P.O. Box 942879 
Sacramfmto, CA 94279-0044 

Re: 	 Comments on Proposed Revisions to Regulation 1616 - Landless Indian 
Tribes 

To Whom It May Concern: 

The Lytton Rancheria ofCaiifomia, a federally-recognized Indian tribe (Tribe) submits 
the following comments to the Slate .Board ofEqualization's (SBOE) proposal to extend the 
sales and use tax exemption under Regulation 1616 to landless Indian tribes. 

The Tribe appreciates and supports the SBOE's proposal to extend the current sales and 
use tax exemption to landless Indian tribes, The Tribe helieves that the tax exempt status of 
Indian tribes should be based on their status as sovereign governments rather than the existence 
or non-~~xistence of reservation land. The Tribe is pleased that the SBOE has acknowledged, 
through its proposed amendments to Regulation 1616, that the exemption from state sales and 
l1.'ie taxes applies equally to all federally recognized Indian tribes. While the Tribe believes that 
the SBOE' s proposed additions to Regulation 1616 are a great start, the Tribe does have a few 
comments on the proposed language. 

First. the Tribe urges the SBOE to consider revising the proposed Janguage to expand the 
exemption to include Tribes whose governmental facilities are located off-reservation because 
the Tribe's reservation is: (i) too smail to accommodate such facilities or Oi) not locate~ for 
reasons beyond the Tribe's control, in the Tribe's historical territory (making it impossible or 
infeasible for the Tribe to conduct its govenunental operations from such reservation). 

Second, the Tribe believes the exempt "uses" should be extended to encompass aU 
purcha.<res made by a Tribe relating to the conduct of its governmental activities. As we have 
stated above, landless Tribes should be treated the same as Tribes with reservation land. Thus, 
since all purchases made by Tribes whose tribal offices or business enterprises are located on 
reservation land are exempt from state sales and use tax, the same should be true for landless 
Tribes. It may he that the SBOE intended to cover an such purchases through its use of the 
phrase "in the governance of tribal members." liowever, it is not clear that this is indeed what 
the SBOE intended (for example. it is unclear whether office supplies purchased fhr use at tribal 
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govt:mmcntal offices would be exempt from state sales and use taxes). Thus, the Tribe W'gcs the 
SHOE to revise the proposed language to clarify the scope of the excmpti()l1. it would also be 
useful to both Tribes and vendors to further amend Publication 146 to provide detaiJed guidance 
on the scope of this exemption. 

The Tribe appreciates the opportunity to submit these comments and thanks the SBOE 
tor its continued efforts to improve Regulation 1616 and engage in government-to-government 
consultations with Tribes on these important regulatory issues. 

Sincerely. 

A. 
Kathryn A. Ogas 
Attorney for the L)tton Rancheria (If 
California 

Comments of the Lytton Rancheria of California on 

Amendments to Regulations i 616 for Landless Indi&n Tribes 
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CALIFORNIA INDIAN LEGAL SERVICES 

BISHOP. ESCONDIDO. EUREKA. SACRAMENTO 
Sacramento Office: 3814 Auburn Blvd, Suite 72 Sacramento. CA 95821 


Phone: 916/978-0960 ext 305. Toll Free: 800/829-0284 

Fax 9161978-0964 • Email: acleghom@calindian.org 


Alex Cleghorn, Directing AHorney 

March 31, 2011 

Bradley Miller 
Tax Policy Division 
Board of Equalization 
P.O. Box 942879 
Sacramento, CA 94279-0044 

Sent via email at Brad MilIer(iEhoe.ca.gov and u.s. Mail 

Re: Comments to Board of Equalization Initial Discussion Paper and Proposal to Amend 
Regulation 1616, Federal Areas, Regarding Sales to landless Tribes 

Dear M r. Miller: 

California Indian Legal Services ('''ellS'') is the oldest non-profit Indian law firnl in the 
state of California. elLS represents individual Native Americans and California Tribes in a wide 
variety of legal matters, including state taxation. The proposal to amend Regulation 1616 is a 
welcome change, however we suggest that the Board recognize California's unique history and 
include landless and small land base tribes. 

Some historical background may be useful to the Board in considering this issue. In 1850 
and 1851 the federal government entered into nearly twenty treaties with California Indians. 
Howev{~r these treaties were never ratified by the Senate and were kept secret until the early 
1900's. fn 1958 Congress passed the Rancheria Act, which sought to terminate forty-one 
California rancherias. This termination sought to end these tribes' special status as sovereign 
governments having a trust relationship with the United States. Thirty-eight California tribes had 
this special status terminated. Through litigation, legislation and administrative efforts many of 
these tenninated tribes have restored this status. However, in many instances restoration of 
tederal recognition did not restore a land base, or may have restored an inadequate land base. 

In addition, many California tribes have a land base that is particularly small or unsuited 
for operation of a tribal government for severa} reasons. For example, as we previously pointed 
out in Ollr comments to Publication 146, many reservations and rancherias do not have reliable 
United States Postal Service and there tore arc required to obtain a Post Oflice box which is 
usually located outside "fndian Country." Further, many reservations and rancherias may not 
have access to reliable utilities, including phone or internet service, which makes operating a 

•.~ 
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tnhal office difficult Finally, many reservations and rancherias may not have access to adequate 
buildings to house tribal govemment offkes. These examples are not exhaustive but merely an 
attempt to illustrate the reasons why small land base tribes should not be penalized because they 
are forced to locate tribal offices outside of"Indian Country." 

In conclusion, we believe that recognition of these realities for numerous California tribes 
requires that the board extend the proposal to include not just landless tribes but also small land 
base tribes. elLS would like to thank the Board for the opportunity to provide comments on the 
Initial Discussion Paper and Proposal to Amend Regulation 1616. Federal Areas, Regarding 
Sales to Landless Tribes. As an Indian law firm representing both individual Native Americans 
and Tribes in the area of sales and use tax Jaw, we have a direct intcft!st in these issues. 1 am 
available to answer any questions regarding our comments at (916) 978-0960 ext. 305. Please 
feel free to contact mc. 

Sincerely, 

CALIFORNIA INDIAN LEGAL SERVlCES 

Alex Cleghorn 

Directing Attorney 




REGULATION HISTORY 

TYPE OF REGULATION: Sales and Use Tax 

REGULATION: 1616 

TITLE: Federal Areas 

PREPARATION: Bradley MillerlRobert Wilke 
LEGAL CONTACT: Bradley HellerlRobert Tucker 

The proposed regulatory amendments clarify the application of a limited sales and use tax 
exemption for sales to, and purchases by, governments of officially recognized Indian tribes 
under specific circumstances. 

HISTORY OF PROPOSED AMENDMENTS: 

July 26,2011: Business Taxes Committee (BTC) Meeting 
May 11, 2011 : Second Interested Parties Meeting 
March 9, 2011: First Interested Parties Meeting 
December 14, 2010: Topic Placed on BTC Calendar 

Sponsor/Support: Alternative 1 - Staff Recommendation, generally supported by tribal leaders 

Oppose: N/A 
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BEFORE THE CALIFORNIA STATE BOARD OF EQUALIZATION 


450 N Street, Room 121 


Sacramento, California 


REPORTER'S TRANSCRIPT 


JULY 26, 2011 


BUSINESS TAXES COMMITTEE 

Reported by: Beverly D. Toms 

No. CSR 1662 

Electronically signed by Beverly D. Toms (101·106·311-4038) ee9ff78b-4dae-4271-8cc2-85ad58dc567f 
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ITEM 1 

Sacramento, Cali rnia 

July 26, 2011 

---000­

MR. HORTON: Ms. Olson. 

MS. OLSON: Our next item is Business Taxes 

Committee. Ms. Yee is the Chair of that committee. Ms. 

Yee. 

MS. YEE: Thank you very much, Ms. Olson. Good 

morning, Members. We have two items be re t Bus ss 

Taxes Committee. Why don't we ta up t first one, 

which is Propos Amendments to Regul ion 1616, related 

to Sales to Governments of Officially Recogniz Indian 

Tribes. And I'll ask Mr. Heller introduce issue. 

MR. HELLER: I'm going to go ahead and -- and 

de to Department. 

MS. BUEHLER: Good morning. I'm Susanne 

er th the Sales and Use Tax rtment and th 

me today is Bradley Heller from our Le 1 Department. 

For agenda item 1 we're asking t you approve 

either staff recommendation to amend gulation 1616, 

Federal Areas Regarding Sales to Governments of 

Officially Recognized Indian Tribes; or approve 

ternat 2, to not make changes to the regulation. 

In ternative 1 we are asking the committee to 

approve and authorize publication of proposed amendments 

to provi a 1 ted exemption from tax for sales and 

purchases by the tribal governments of officially 
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Page 5~,eCOgniZed Indian tribes of tangible personal property 

2 use in tr 1 self-governance. 

3 1 ted exemption applies if the tribal 

4 government does not have a rese ion conduct trib 

government bus ss; the reservation lacks a building in 

6 which tr 1 government can meet or the rese ion 

7 lac essential utility se ces or mail service from 

8 the United States Postal Service. 

9 p rty is pu ed for use in tribal 

sel governance and delive and ownersh of the 


11 prope y trans rs to the tribal government at t 


12 principal place whi it meets to conduct its 


13 business. 


14 I believe we may have a s ker on this item 


and we'd happy to answer any questions you may 

16 after their presentation. 

17 MS. YEE: k you very much, Ms. Buehler. 

18 :Let me ask the ic speaker who has signed up for this 

19 item to come forward, Mr. ex Cleghorn. 

MR. CLEGHORN: Good morning. 

21 YEE: Good morning. If you'll take a seat 

22 ~ere. Introduce yourself r reco, please, and 

23 you have two nutes r your presentation. 

24 MR. CLEGHORN: My name lS Alex Cleghorn and I'm 

a recting torney at Califo a Indian Legal 

26 Services. And I pa icipat in - in this process over 

27 last six to ne months, very briefly I just 

28 want to reiterate my suppo for the staff's 
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recommendation here. I think that they've been very 

deliberate in in learning about the issue. I think 

they've been respons to the concerns that have en 

raised. And really recognizing the practical reality of 

tribes Cali rnia, there are many tribes in 

Cali rnia that do not have a land base or have a land 

se does not have mail service, does not have 

phone se ce and are therefore placing their government 

offices outside of Indian country or outside of t 

~eservation. 

I th the proposed changes reco ize t and 

will be workable. 

MS. YEE: Okay. Thank you very much, Mr. 

Cleghorn. 

MR. CLEGHORN: Thank you. 

MS. YEE: Let me rna one comment on is if I 

lnay. I want to extend my appreciation to the staff and 

to members of tr 1 communities throughout this 

:State r participating in our interested parties 

process. 

It began with the scussions over the 

0ubli ion but certainly as additional issues were 

identifi I have appreciated ongoing alogue. And 

what I wanted to just make my colleagues aware on 

is is that I think what these proceedings have 

actually indi ed me is that -- is the necessity 

some sort of a body, maybe we call it for lack of a 

tter term a tr 1 advisory council that really is 
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about a government to government ongo inter ce about 

se issues that come up. 

I have not liked fact t we sometimes 

think about our tribal communities as an afterthought. 

are 1 itimate governments t -- who exist our 

:3tate and I will be working with the tribal communities 

in br ing back to this Board a recommendation for 

(~stablish such a council in future. Okay. 

Mr. -- Mr. Horton. 


MR. HORTON: Thank you, as well, Member Yee, 


r your efforts outstanding work in is area. As 

rnany of you know, I chaired the Government Organization 

Committee that oversaw tribal relations and r many 

ars greatest challenge that we fa was just the 

~nderstanding of sovereignty within the S te of 

Califo a, having a sovereign nation within State 

of California and the tax implications, which are a 

little bit fferent on the Federal level versus the 

State level, and much like an ambassador from other 

countries wherein an ambassador -- and re the 

ambassadors resides is anot r nation within the S te 

8f Cali rnia. 

I mean, we have several nations thin 

State of Cali rniai China, Japan, rope and so 

and we acknowledge those because it's part of our 

history. 

But the sovereign nations Indian count is 

not necessarily something that everyone is cons ous of 
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In our organization. 

And so it's very pleasing see that from 

top down we communicated our sensitivity to these 

lssues in our awareness of the law. 

So let's just continue along those lines and I 

think we'll great success. 

MS. YEE: Thank you very much, Mr. Horton. 

Other comments, Members? 

Ms. 1. Nothing? y. 

Ot rs? 

Very well, hearing none, is there a motion? 

MR. HORTON: So moved. 

MS. Then I'll second 

MS. YEE: Okay. 

MS. staff recommendation. 

MS. YEE: Motion by Mr. Horton to adopt 

:3taff recommendation. Second by Ms. Mandel. 

Wi objection, that motion carries. Thank 

you very much. 
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ITEM 2. 

MS. OLSON: Our next item is Amending 

Regulation 1684, Collection of Use Tax by Retailers. 

MS. YEE: Okay, Members, we are on the second 

item of the committee, amending gulation 1684 related 

to collection of Use by retailers. 

Ms. Buehler. 

MS. BUEHLER: Randy Ferris from our Legal 

Department is joining us for this item. 

MS. YEE: Okay. 

MS. BUEHLER: For this item staff seeks your 

approval to begin an interested parties process to 

discuss the need for rulemaking to implement, interpret 

and clarify the provisions of ABxl 28, Statutes 2011, 

Chapter 7. 

ABxl 28 amended Revenue and Taxation Code 6203 

which requires retailers that are engaged in business in 

Cali rnia to collect Use Tax and remit it to the Board. 

We believe that it may be helpful to retailers if the 

Board amended Regulation 1684 to define relevant 

statutory terms, such as substantial nexus, commonly 

controlled group and combined reporting group. 

It may also be helpful if the regulation was 

amended to explain when a retailer does not have a 

substantial nexus with lifornia under ction 6203 as 

amended by ABxl 28, and provide examples of retailers 

that are and are not required to register with the ard 

to collect and remit Use Tax. 
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If you approve is item and we llow the 

13tandard t line for erested pa es process we 

anticipate holding the first set of interested party 

meetings October 20, 2011. 

We plan on having meetings with interested 

parties northern and s rn Cali a get input 

~:rom as many parties as possible. 

As interested y process gins the 

Department 11 also be continuing its lementation 

plan for ABx1 28. As you are aware, we plan to utilize 

our exist cesses for re stering out-of state 

retailers. More specifically, we will be se ng 

internet ailers a questionnaire which is ing 

nodified i ude questions specific to new law. 

Based on t retailers' re ses to the stions we 

will noti if they ne to register the 

Board. 

first group of stionnaires 11 be sent 

to the top 500 internet retailers that are not currently 

registered the Board. second group to the top 

1,000 retailers. And the group to combined 

reporting t yers identifi by the Fran ise Tax 

Board. 

Our implementation plan also incl s posting 

additional rmation and quently asked stions on 

the Board's site and ting our publi ions. 

is time I would like to turn it over to 

J:.1r. Ferris provide you wi more information related 
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to ABxl 28. 

MS. Thank you very much, Ms. Buehler. 

Mr. Ferris, good morning. 

MR. FERRIS: Good morning. I actually didn't 

have any prepared remar wi re ct to is. I'm -­

MS. YEE: Okay. 

MR. FERRIS: I'm re just to help answer 

questions. 

MS. YEE: Thank you very much. 

I lieve we have one spea r on this item. 

Let me have Ms. Madigan come forward fore we have the 

Board scuss the matter. 

MS. MADIGAN: Thank you. 

MS. YEE: Good morning. 

MS. MADIGAN: Good morning. 

MS. YEE: If you'll state your name 

record, and you have two minutes for your comments. 

MS. MADIGAN: Thank you. My name is Rebecca 

~adigan, and I am Executive Director of rformance 

Mar ting Association. 

And I sent affiliate marketers. And se 

are the web site owners that had their incomes 

devastat when this law went into ef ct immedia lye 

Unfortunately, online retailers didn't have 

time to comply with being able to even collect sales tax 

on ir web sites; there wasn't enough time. So y 

had to terminate af liates. 

There is a clause within ABxl 28 that allows 
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for a retailer to work with an affiliate if 

affiliate commits to not soliciting t retailers can 

be exempt from Sales Tax collection. Excuse me. 

So, I ed to ask their -- t t process 

prioritiz because it will help affili es get k 

into business very quickly. 

MS. YEE: Thank you very much, Ms. Madigan. 

MS. MADIGAN: Thank you. 

MS. YEE: Mr. rris, can you address t t 

pa i ar provision? 

MR. FERRIS: Yes, I think that may be 

referri to processes that are s lar to what York 

has in place with respect to t ir similar through 

nexus bill. 

MS. YEE: Uh-huh. 

MR. FERRIS: And there definitely is a -­

tension is probably not right word there's an 

issue with respect to how ABxl 28 is written with 

re to dist ishing contra s that are advertising 

racts versus contracts are with affiliates of 

the kind will cause nexus to exist with the 

taxi with Ii rnia. 

And so, part of would need happen in 

cLny kind of rulemaking exercise with respect to this 

bill would be to -- to provide more guidance as to how 

we disti between se contracts, both of which 

may be id on a per completed sale sis. What what 

kind of contracts are advertising contracts and what 
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kinds of contracts are these types of affiliate 

contra s that -- that create nexus. And the -- and 

depending upon how that -- how that s distinguished 

t affects who has the burden with res ct to showing 

whether or not an ra act of soli tat ion has 

occurred. 

MS. YEE: Uh-huh. 

MR. FERRIS: If it's the - if it's kind of 

contract that Legislature ends to create nexus 

then burden is on the out-of-state retailer to show 

that ir in-state affiliates do not solicit. 

If the contract is -­ based on whatever 

e tation and -­ and guidance we can he g e, if 

it's construed to an advertising contract I think the 

way the bill is written the burden comes more on t 

Board to establi that there is some ra act of 

solicit ion going on. 

MS. YEE: Uh-huh. Okay. well. 


MS. STEEL: stion. 


MS. YEE: Discussion on this point? 


Ms. S el. 


MS. STEEL: I was against this internet to 


be nth. But further interest rties, what we are 

see ng interest parties? It's more of 

educational that, you know, let people know the they 

to colle the sales taxes or what - what we are 

looking r from here? 

MS. BUEHLER: Well, I th k part of the process 
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is to find out where there is need for clarification 

from an interested party perspective. Something that 

may seem very black and white to the Board of 

Equalization is not necessarily the same from their 

perspective. 

So we really need to open up that dialogue and 

find out how they're interpreting things as they read 

the bill versus how we're interpreting them and make 

~3ure we corne to a cornmon understanding in the 

regulation. 

MS. STEEL: So clarification 

MS. BUEHLER: Yes. 

MS. STEEL: -- that, you know, what you -­

okay. And then second thing is maybe, Mr. Ferris, that 

if it's going to be on the ballot next year, June, then 

what happen? If it I don't know which it's going to 

go but if people voted that this is illegal, then what 

happen? 

MR. FERRIS: Well, for sure, I think something 

that would be beyond dispute is that the law would be 

ineffective from the date of the election forward, if 

if the voters vote it down. So that -- that part is 

certain. 

There are opinions out there that, for example, 

the Leg. Counsel has issued an opinion suggesting 

that -- that they -- they believe that it would become 

ineffective upon certification of the referendum, as 

well. 
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So there -- there are a variety of issues 

related to effectiveness. The one thing we know for 

certain is it is effective now and for sure it will not 

be effective if the voters vote it down. 

MS. YEE: Right. 

MS. STEEL: Thank you. 

MS. YEE: Okay. Mr. Runner. 

MR. RUNNER: Yeah, just -- let's -- let's -­

I'd like to follow up a little bit more on that. It 

seems to me that some of the discussions we're having in 

regards to first interested parties meetings and what 

not sound like they're going to be in October. 

MS. BUEHLER: That's correct. 

MR. RUNNER: When do we estimate that the 

surveys would be going out? 

MS. BUEHLER: The surveys are anticipated to go 

out in about 30 days. 

MR. RUNNER: About 30 days. And that would be 

the first set. The second set of surveys would go out 

when? 

MS. BUEHLER: We don't have a specific time 

~_ine, but we would expect it sometime after that. Maybe 

two or three weeks. 

MR. RUNNER: Okay. Here -- here's my concern 

~n this process. We do know that there's an active 

referendum process going on right now. Signatures are 

actively being collected for this particular issue. I 

believe the deadline for this particular item, for the 
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~urning back in, I believe is S ember 27th or 6th or 

something, in in that neighborhood. 

I I realize there's been ffe 

discussions about what it is this - how t law 

would be ied once those signatures been been 

gat I know we have an opinion from Leg. 

Counsel that law be paused the t I think 

actually r opinion t ir opinion actually said at 

-:he start of the certification process as -- as -- as 

it's being certified. 

t me ask you, s anybody had any written 

opi on that the law actually continues during that 

time? 

MR. FERRIS: I'm not aware of any written 

opi on. 

MR. RUNNER: 0 y. So only writ opinion 

we really have is from Leg. Counsel saying that law 

nasi ly is suspended during - du ng that time. 

on top of that I think we actually have at least I've 

seen the letter the proponents of t Prop 28 

issue, which is which is the basis of this 

scussion, that also said it was not intended to 

undermine the re rendum process or make a bill not 

re rendable. 

MR. IS: Oh, Proposition 25? 

MR. RUNNER: Y ,25, excuse me. 

MR. FERRIS: Uh-huh. 

MR. RUNNER: So I'm t ng to figure out -­
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know, trying to weigh the eVl if you II, in 

rds to what we have in terms of a written opinion by 

~eg. Counsel; what we by the authors of P . 25, 

and I'm just tryi to weigh that against somebody 

ght have said a press conference. 

It seems to me that the legal op ion 

in terms of in terms of a lly those t have gone 

paper, revi the law, have all been over here t 

the law is suspended. 

So, I guess that's where I would believe we 

d be because there's no opinion on is other s 

over here. 

So let me llow up on that. Then if - if 

ed the law is suspended ing that riod of t 

what authority do we to convene or to cont to 

convene public interest -- public information meetings 

or scussions or talk about regulations on a bill 

has basically been su ? 

Do we -- what what authority would we have 

if the bill is actually suspended? 

MR. FERRIS: I ink it's it's impo ant to 

take into account we -- we nd of do emaking 

two phases. 

MR. RUNNER: Uh-huh. 

MR. FERRIS: You know, one phase, which is what 

we call informal rulema ng where we're just having 

discussions with interested parties, but it's not the 

kind of rulemaking that is under the Administ ive 
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Procedures Act t t leads to for - what we call rmal 

rulema ng. 

So usually there's an iti phase where we're 

just scussing and sometimes -- and it eventually 

comes to the siness Taxes Committee. Sometimes the 

Boa in the past has decided, you know, we don't want 

to do rmal rulemaking on is, we're suspending this; 

we had some i tial informal scussions and we're done, 

we're tabling s. That's occurred. 

Or sometimes they s , "We do want to go 

forward with actual formal rulemaki "and then a public 

notice is given. And then the the actual rulemaki 

process begins. 

So kinds of discussions we could have if 

the Board so directed would be of an informal ure, it 

1rJould not the kind of rulemaking public arings that 

are under 

MR. RUNNER: So, the idea of our emaking 

would be in rmal potentially? 

MR. FERRIS: Uh-huh. 

MR. RUNNER: Would would that mean t we 

would assume that the - in that formal emak 

-",ould it be predicated on the assumption that AB 28x was 

going to law, or is going to be law, or is law? 

MR. FERRIS: I think it would probably 

premised on e assumption that if it were to be 

validated by the voters, assuming that the referum 

referendum qualifies - if it were to affirmed by the 

Electronically signed by Beverly D. Toms (101-106-311-403S) ee9ff7Sb-4dae-4271-Scc2-S5ad58dc567f 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ge 19 

voters, how should the Board impl it. 

MR. RUNNER: Is it -- wouldn't that be similar 

to us -- maybe we've done this. Maybe you could int 

out where we've done this -- a bill that's over in the 

gislature running through committees to re we would 

begin ing rulemaking bas upon a bill that's running 

through committees? 

Wouldn't that be similar? I mean, cause 

basically it's it's a bill that is basically in 

su e. Its outcome is going to determi by the 

public at a vote then ruary -- most Ii ly June. Do 

we have a history of actually doing rulemaking while a 

bill is basically not law? 

MR. FERRIS: I think we have had interested 

parties meetings with respect to pending legislation 

be reo 

MR. RUNNER: Okay. Let me ask you, again, 

the the -- the other part of this discussion is have 

we gotten any - have we got any -- any appropriation in 

order for us to go down this path? 

MR. FERRIS: We rece $1,000. 

MR. RUNNER: And that $1,000 would go how r 

n helping us proceed with this erested rties 

process? 

MR. IS: Probably our t in this 

scussion right now. It's true, though. 

MR. RUNNER: So basically what we would end 

doi is reachi into 0 r aspects of our budget in 
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Page 20~order to do rulemaking -- potential rulemaking on a bill 

2 that's in suspense and taking then our -­

3 MS. YEE: The bill -­ the bill's been signed, 

4 Mr. Runner. 

S MR. RUNNER: What's that? 

6 MS. YEE: The bill's been signed. 

7 MR. RUNNER: Oh, no, no. I'm talking about 

8 if I'm talking about right now if the bill actually 

9 is in suspense as a result of the referendum. 

10 So the -­ and, again, the -­ the dis -­ the 

11 issue here is that as I was hearing the time line that 

12 -:hese processes were going to take place after the bill 

13 would be in suspense, if indeed the signatures were 

14 gathered. 

lS So that's -­ that's the crux of the timetable 

16 that -­ that I'm dealing with. 

17 So basically we'd be taking prog -­ monies away 

18 from other programs that we do have authority to do that 

19 are a part of what it is that we do as our core of 

20 business here at BOE and putting it into a discussion 

21 with interested parties -­ and let me think, these 

22 interested parties are people who are doing a referendum 

23 ~o repeal the law -­ I just don't know what kind of 

24 cooperation we're going to get during that period of 

2S time. 

26 MS. YEE: It's a broader -­ it's a broader 

27 community than that, Mr. Runner. 

28 MR. RUNNER: Well, right, but I don't -­ there 
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certainly is a bro r community I'm -- I'm 

talking is that certainly that rtion of t 

community would certainly of concern regards to 

why it is they're rticipating, what the ty is 

for them, quite frankly why should they y 

s d spend time on it, y're just going to t. 

Now, let me just follow through in re rds to 

see if I the timing of this clear. And that is if, 

ed, the re rendum does ke place the bill is 

~n su e, like I said there's -- all Ie 1 so far in 

written opinion have sa the bill is - would 

s se. 

Let's say -- let's go down a couple of 

scenarios, the first scenario being public agrees 

th the act -- act of gislature so the bill 

goes to effect. What's the ef ctive - date 

then of bill bas upon the public vote? 

MR. IS: Well, you're - 're asking a 

question what lawyers call a matter of first 

impression. 

MR. RUNNER: Uh-huh. 

MR. FERRIS: There's never been to to my 

knowledge re's never en a bill twas ately 

ef ive that was also subje to refe 

MR. RUNNER: Uh-huh. 

MR. FERRIS: so we -- P 25 has created a 

new creature t -- at least according to the Leg. 

Counsel, is a bill tIs immediately ef ive and is 
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subject to refe 

And so, don't think anyone can give a -- a 

definitive opinion on this at this poi It probably 

will get litigated some point. 

MR. RUNNER: Well, why don't you help me 

understand what -- what the various options could be 

of interpretation. 

MR. S: Well, one -­

MR. RUNNER: Again, I'm as ng and, again, 

I understand. I'm corning down the t is saying 

that the legal tten legal opinions are all on the 

fact that the bill has indeed been -- wou be 

referendable. 

MS. Mr. Runner, I -- excuse me for 

interrupting. I - I think this discussion is is 

speculative, at st. And our legal rity will 

reside with ion of the Attorney ral. And we 

have a a bill that is current law. Out of respect to 

those who are affe immediately by bill, Ms. 

~adigan is here as us to focus on a icular 

provision of 11. 

All we to do with this erested parties 

process is to n to bring the ies and they are 

going to be t ones that, yes, are ind the 

referendum, but y also are going to in-state 

ailers to t a sense of, you know, what this new 

landscape is go look like rel to collection 

of Use Tax. 
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But it's a broader ty and we have an 

igation to enforce law, implement the law. 

MR. RllNNER: Mad Chair, if I could 

inue with my thoughts scussion on this, 

please. 

MS. YEE: Actually, I'm gonna -- I'm gonna stop 

u with 	respect to questioni s about the referendum 

MR. RUNNER: I 

MS. YEE: and cus on kind of the -- the 

stion that's before us 

MR. RUNNER: I ­ I reciate that that would 

your -- your desire. I believe that my position 

role here as a Board r is appropriate for us to 

alk about what is the iate role for the Boa of 

Equalization to actually involve its staff in its 

scussions on a potenti of a bill that may be in 

au se, and that our t Ie that were laid out is 

pot ially putting our resources toward implementing a 

. -- implementing a larta -- a regulatory process 

when a bill could be in suspense. And then 

appropriateness for us our authority as a to do 

That is an per -- perfect application r 


is discussion at moment. 


MS. YEE: Okay. Mr. Runner, I will I you 

proceed but I will couch response as cause I 

don't believe our Legal rtment are experts on 

referendum process I will couch the response as 

ing speculative. 
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MR. RUNNER: Well -- and that's exactly what I 

actually asked. I asked for dif rent opinions. So I 

didn't -- I didn't ask for an opinion, I said, well, 

what are dif rent opinions out there, and so I'll 

go back to my question, and that is what are the 

dif rent opi ons that are out there in regards to if 

:Lndeed the voters then vot to uphold the Legislature 

in regards when it would t this -- this law 

wou go into effect. 

MR. FERRIS: So - so they vote to affirm the 

law? 

MR. RUNNER: Ye ,let's say -- yes, that would 

be first question. 

MR. FERRIS: Okay. One one possible 

rpre tion of s is that because s is a - a 

new creature it -- it -- it became effective, a sense 

bell has been rung -­

MR. RUNNER: Uh-huh. 

MR. FERRIS: -- right - that the bell 

continues to ring until such time as voters stop it. 

And if y don't stop it it just continues to ring. 

That's one way to look at it. 

Another opinion would be reflected by t Leg. 

Counsel inion, which would that it could -- the 

bell could ring, then it could stop ringing, and then it 

could start ringing again. 

MR. RUNNER: Uh-huh. 

FERRIS: If the -- and that sense the 

Electronically signed by Beverly D. Toms (101-106-311-4038) ee9ff78b-4dae-4271-8cc2-85ad58dc567f 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ge 25 

voters would hit the 11 a second time. 

MR. RUNNER: Okay. 

MR. FERRIS: Those are the two basic 

MR. RUNNER: And -­ and has re even been 

legal opining on that second alternative, terms of a 

opinion? 

MR. IS: On the - where there would be a 

suspens of the operation of the statute? 

MR. RUNNER: Uh-huh. 

MR. IS: only written opinion I'm aware 

of lS the g. sel op on. 

MR. RUNNER: Okay. Okay, let me and if, 

indeed, the public uphold or or the vote was to go 

ad and uphold or was disa , I ss, would be 

the way that it would come across disagree with the 

Legislature and overturn that, what would -- that 

int would -- are there fferent opinions as to what 

the - what would happen? 

MR. S: In, I think - well, it's -­

it's hard to say cause a lot of people are holding 

~ack, I think stati pe Ie that might interested 

litigating are are not going to press stati 

what their liti ion positions ght be. 

But there would be the - same kinds of 

options avail e for people to argue. Again, because 

these are -- this is a matter of first impression this 

is a -- a unique creature of law, you can you can 

assume that reasonable arguments can made on both 
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sides of the issue. 

MR. RUNNER: Okay. Let me -- let me just say 

in closing then on -- on this, again I'm -- I'm pretty 

well convinced that -- again, that we've got one legal 

opinion opined by the Legislature and we -- by the -- by 

the Leg. Counsel. We have the authors of the -- of the 

bill to -- which seems to be the center of this issue, 

have written their intent, which is pretty important 

when it comes down to legal interpretations. 

As the -- as the -- as the Chair of the 

committee has pointed out that -- that we oftentimes go 

back to -- to the Attorney General for our opinion. 

]qaybe I guess it would be appropriate for us to make a 

request ask you to make a request of the Attorney 

General to ask about when it is that this bill would 

be -- what would be the consequence of this particular 

bill if, indeed, the -- the referendum moves forward and 

then determine from their opinion at the Attorney 

General's office when it is that, quote, the clock 

:stops. 

And, again, my position -- my concern would be 

if, indeed, the Leg. Counsel's opinion is the clock 

stops, the Attorney General could opine the authors have 

determined the initiative said that it doesn't, I have 

qreat difficulty then, Members, for us then to continue 

a regulatory process on basically a bill and a concept 

~hat indeed is on -- that is on pause. 

And I just don't understand what our role and 
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our authority is, rticularly then when it is that we 

are using limited resources that we have on on 

speculating on what it is the outcome is going to be. 

So it can I'd li to get a -- I ss my 

~equest specifically would be r our our counsel to 

go ahe and reta a - a Attorney Gener opinion on 

s -­ on this ve issue. 

MS. YEE: Mr. Horton, please. 

MR. HORTON: k you. Members, someone once 

said that it is -- that the public interest is -- is 

best served by free - the exchange of ideas. And 

~he llenges we ce as an agency i we wait then 

we're with lng to notify public of the 

results and implement various es and regulations and 

so fo and public caught off guard. 

It is in best interests of the public and 

this agency to be red. is is a - a process of 

I=volution. It's -- that s been evolving years. 

arguably we probably should have done - or 

conducted an interest parties meeting during 

legisl ive process, while the 1 slation was being 

considered so that we would better positioned today 

to able address some of se concerns. 

So rel ive to seeking t input from the 

lic and having public discussions about this and 

'Nhere do we go and be nning to determine ourselves as 

an agency how we believe the regulation -- I mean 

law should be inte ted, we should start that process 
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expeditiously and immediately. 

And we should be rmed, meani that we 

d seek the as I believe we're already -- have 

already asked that we seek the op ion -- opinion of the 

Attorney ral, and I lieve that is forthcoming as 

to when the initiative is enact and when it takes 

place. 

irrespective of that, this will evolve. 

is will take ace. We put on rs and 

pretend t this is not going to happen. 

lative to the cost benefit of this, it is 

always benefi al to hear from public, irrespective 

of what cost is. We would not have the testimony we 

had today had we heard from the public been able to 

ss those concerns prior to this parti ar hearing. 

And so, we want to arm ourself with as much 

information and insight to this problem as we poss y 

can and I think's just sdom and app riate. 

MS. YEE: k you very much, Mr. 

Let me try to frame the issue that is re us 

today, Members, fore the committee. as Chair it 

is my st that we begin discussions and convene 

interes rties with respect to application of 

t provisions of AS 28x will have lications 

for, I'm sure, some of the exist provisions of 1684. 

I lieve our responsibility is not an 

, Mr. Runner, I appreciate where you were going in 

terms of looking at what may have the pot ial of 
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to 

2 administer s newly law. assumption that 

3 I make is that we have a law; it's in ef ct. It has 

4 specific effects on a number of interested rties of 

which one is represent re by Ms. Madigan. And these 

6 are people's 1 lihoods that are actually affected 

7 right now, and I think we have a responsibility to 

8 understand what those issues are. 

9 We a respons i1ity to clari any 

provisions that so require so t it is clear how we're 

11 going to administer s law appropriately and irly. 

12 until the t that we are told, whe r it's by 

13 ele 0 e or by a Court or any other higher authority 

14 that we d stop our proceedings this fas on, I 

lieve we a respons lity to basi ly uphold 


16 law. It is the law. We took an oath of office to 


17 ,lphold t law. 


18 And tIs what I'm asking today. It is an 


19 informal process. It is about convening of parties 


to underst the issues. There 11 be in addition to 


21 what Ms. Madi has brought us today I believe 


22 I a e with Mr. Horton, that those proceedings 


23 should be n as soon as possible. 


24 MR. RUNNER: Quick question to the Chair. 


MS. YEE: Mr. Runner. Mr. Runner 


26 MR. RUNNER: Just to follow up on it, I guess 


27 I'm -- I guess s is a two art observation. Number 


28 one, is your suggestion that we continue this process 


~stoPPing us in our tracks relat to conti 
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tween now and -- well, starting now, and even if the 

si tures are turned in and the law goes on se that 

we would continue an active implementation policy plan 

of AB 28x? 

MS. If there is an opinion that this 


ard recognizes, and I would recognize an opinion by 


Attorney General or by a Court of law, but those 

op ions so directed t statute would 

essentially become inoperative or cease be operative, 

interested parties process would cease. 

MR. RUNNER: Okay. So -- so at this point then 

what -- just to arify, we we would I guess not 

accept and and -- and agree th t opinion t has 

come out . Counsel, not that we have to. 

I mean, I I get the t that we don't have 

And so, at this point then we would believe 

that we must seek our own opinion, and if what I'm 

aring you correctly then say is if, inde , the 

torney General opinion comes out and agrees in concept 

with the g. Counsel opinion and the authors of Prop. 

25 that we would cease at that point act 

implementation and scussions regards to AB 28x? 

MS. YEE: That wou be my int 

MR. RUNNER: Okay. Okay. How just to 

llow, and and how qui y do we think we will 

hear back from Attorney General's of ce? 

MR. FERRIS: I I nk that because this is 

a matter of of of at public erest perhaps 
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y might be e to do it sooner, but usually it takes 

six months 

MR. RUNNER: Ooh. 

MR. S: at a minimum. 

MR. Yeah. 

MR. FERRIS: I think. 

MR. RUNNER: t me ask you, in rega to our 

request of the rney General, oft s the Attorney 

General we can we can get Attorney Generals 

of opine on ir own or we can ask them to solicit and 

take 0 r opinions that - and - and review other 

opinions. 

Is our assumption that this po it might 

be good for them to, for instance, consult and see what 

-- the Leg. Counsel has op on that -- this 

icular issue? 

MR. FERRIS: Yeah, that could 

appropri e to incl that. 

MR. RUNNER: y. 

MR. FERRIS: It sounds like re -- re lS a 

consensus of the Boa that we should inquire 

MR. RUNNER: y. 

MR. IS: of the A. G. we can send a 

package over and that would lude the g. Counsel 

nion. 

MR. RUNNER: Okay, thank you. 

. YEE: Thank you, Mr. Runner. 

Other discussion, Members? 
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Mr. Horton. 

MR. HORTON: Members, we want to 

bi cate the issues 

MS. YEE: Uh-huh. 

MR. HORTON: -- so that there's some clarity 

reo The implementation of the law versus the 

prepa ion by the ard to begin to solicit and 

determine what the app riate actions might be s on 

interes rties, those will be ed by that. 

I believe t we should start that cess 

immediately, irrespect of what opinions are. And 

we won't know whether or not this kes place il 

the voters direct us or until litigation ta s place 

ior to, which I don't think is goi to happen. But 

direction on us prepa or not p ring will come 

either from the court or public opinion via election 

process. 

MR. IS: Right. I agree, we don't need to 

ask torney ral whether we can have informal 

discussions. 

MS. Right. 

MR. FERRIS: What we to ask Attorney 

General lS the ef ctive date issues. 

MR. HORTON: Right. Okay. 

MS. YEE: ght. Right. 

MR. HORTON: I'm good. 

MS. Correct. 

Okay. r discussion, Members? 
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Hear none any other comments by staff? 

Very well. Hearing none, is re a mot on? 

MS. MANDEL: Move -- move the item to the 

l erested ies process. 

MS. YEE: I have a motion by Ms. Mandel to move 

s item the interested parties process. Is there a 

second? 

MR. HORTON: Second. 

MS. YEE: Second by Mr. Horton. 

Please call roll. 

MS. OLSON: Madam Chair. 

MS. YEE: 

MS. SON: Mr. Horton. 

MR. HORTON: Aye. 

MS. OLSON: Mr. Runner. 

MR. RUNNER: No. 

MS. OLSON: Ms. Steel. 

MS. STEEL: No. 

MS. OLSON: Ms. Mandel. 

MS. MANDEL: Aye. 

MS. OLSON: Motion carries. 

MS. Thank you very 

That udes our Business s Commit e. 

k you. 

--000--­
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ESTIMATE OF COST OR SAVINGS RESULTING 

FROM PROPOSED REGULATORY ACTION 


Proposed Amendment of Sales and Use Tax Regulation 1616, Federal Areas 

STATEMENT OF COST OR SAVINGS FOR NOTICE OF PUBLIC HEARING 

The State Board of Equalization has determined that the proposed action does not impose 
a mandate on local agencies or school districts. Further, the Board has determined that the action 
will result in no direct or indirect cost or savings to any State agency, any local agency or school 
district that is required to be reimbursed under Part 7 (commencing with Section 17500) of 
Division 4 ofTitle 2 of the Government Code or other non-discretionary cost or savings imposed 
on local agencies, or cost or savings in Federal funding to the State of California. 

The cost impact on private persons or businesses will be insignificant. This proposal will 
not have: a significant adverse economic impact on businesses. 

This proposal will not be detrimental to California businesses in competing with 
businesses in other states. 

This proposal will neither create nor eliminate jobs in the State of California nor result in 
the elimmation of ex~'s' g businesses or create or expand business in the State of California. 

Statement '" /' ~ 

Prepared by ~ Date 4..:9.>.)r 24 '2.0 f,l 


IfCosts or Savings are Identified, Signatures of Chief, Fiscal Management Division, and 
Chief, Board Proceedings Division, are Required 

Approve:d by _________________ Date 
Chief, Financial Management Division 

Approved by _________________ Date 
Chief, Board Proceedings Division 

NOTE: 	 SAM Section 6660 requires that estimates resulting in cost or 
savings be submitted for Department of Finance concurrence 
before the notice of proposed regulatory action is released. 

Board Proceedings Division 
1017105 
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STATE OF CALIFORNIA - DEPARTMENT OF FINANCE 

ECONOMIC AND FISCAL IMPACT STATEMENT 
(REGULATIONS AND ORDERS) 
STr). 399 (REV. 12/2008) See SAM Section 6601 - 6616 for Instructions and Code Citations 

ECONOMIC IMPACT STATEMENT 

1. Check the appropriate 1J0x(es) below to indicate whether this regulation: 

D a. Impacts businesses and/or employees D e. Imposes reporting requirements 

D b. Impacts small businesses D f. Imposes prescriptive instead of performance 

D 

c. 

d. 

Impacts jobs or occupations 

Impacts California competitiveness 

D g. Impacts individuals 

[l] h. None of the above (Explain below. Complete the 
Fiscal Impact Statement as appropriate.) 

h. No significant adverse cconomil: impact on business or employees,small businc~s,jobs or occupations. 

(If any box in Items 1 a through g is checked, complete this Economic Impact Statement.) 

2. Enter the total number of businesses impacted: Describe the types of businesses (Include nonprofits.): 

Enter the number or percentage of total businesses impacted that are small businesses: 


lter the number of businesses that will be created: eliminated: 


Explain: 


4. Indicate the geographic extent of impacts: Statewide D Local or regional (List 

5. Enter the number of jobs created: or eliminated: ______ Describe the types of jobs or occupations impacted: _________ ..........._ _______ 


6. Will the regUlation affect the ability of California businesses to compete with other states by making it more costly to produce goods or services here? 

DYes [J No If yes, explain briefly: 

1. What are the total statewide dollar costs that businesses and individuals may incur to comply with this regulation over its lifetime? $ 

a. Initial costs for a small business: Annual ongoing costs: $ _______ Years: 

b. Initial costs for a typical business: $ _________ Annual ongoing costs: $ _______ Years: 

c. Initial costs for an individual: $ ___________ Annual ongoing costs: $ _______ Years: 

Describe other econ·omic costs that may occur: ___________________________________________ 



ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 1212008) 

2. If multiple industries are impacted, enter the share of total costs for each industry: ___________________________ 

3. If the regulation imposes reporting requirements, enter the annual costs a typical business may incur to comply with these requirements. (Include the dollar 

costs to do programming, record keeping. reporting, and other paperwork. whether or not the paperwork must be submitted.): $ ________ 

4. Will this regulation dimctly impact housing costs? DYes D No If yes, enter the annual dollar cost per housing unit: _____ and the 

number of units: _____ 

5. Are there comparable I=ederal regulations? DYes D No Explain the need for State regulation given the existence or absence of Federal 

regulations: _____________________________________________________ 

Enter any additional costs to businesses and/or individuals that may be due to State - Federal differences: $ _____ 

1. Briefly summarize the benefits that may result from this regulation and who will benefit: 

2. Are the benefits the result of : D specific statutory requirements, or D goals developed by the agency based on broad statutory authority? 

3. What are the total statewide benefits from this regulation over its lifetime? $ 

not 

1. List alternatives considered and describe them below. If no alternatives were considered, explain why not: ___________________ 

2. Summarize the total statewide costs and benefits from this regulation and each alternative considered: 

Regulation: Benefit: $ ------- ­
Cost: $_______ 

Altemative 1 : Benefit: $ ------ ­ Cost: $ --------
Altemative 2: Benefit: ~________ Cost: $_______ 

3. Briefly discuss any quantification issues that are relevant to a comparison of estimated costs and benefits for this regulation or alternatives: 

4. 	 Rulemaking law requires agencies to consider performance standards as an alternative, if a regulation mandates the use of specific technologies or 

equipment, or prescribes specific actions or procedures. Were performance standards considered to lower compliance costs? Yes o No 

and departments are subject to the 
following additional requirements per Health and Safety Code section 57005. 

Page 2 
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-------- ------

____________________ 

ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 1212008) 

1. Will the estimated costs of this regulation to California business enterprises exceed $10 million? DYes D No (If No, skip the rest of this section.) 

iI... 	 driefly describe each equally as an effective alternative, or combination of alternatives, for which a cost-effectiveness analysis was performed: 

Alternative 1: 

Altemative 2: 

3. For the regulation, and each alternative just described, enter the estimated total cost and overall cost-effectiveness ratio: 

Regulation: $----------------------­ Cost-effectiveness ratio: $ -------­
Alternative 1 : Cost-effectiveness ratio: $ _________ 

Alternative 2: Cost-effectiveness ratio: $ _________ 

FISCAL IMPACT STA"rEMENT 

GOVERNMENT (Indicate appropriate boxes 1 through 6 and attach calculations and assumptions of fiscal impact for the current 
year and two subsequent Fiscal Years.) 

D 1. Additional expenditures of approximately $ ________ in the current State Fiscal Year which are reimbursable by the State pursuant to 

Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. of the Government Code. Funding for this reimbursement: 

D a. is provided in 	 , Budget Act of or Chapter Statutes of 

D b. will be requested in the ___-;;:=:-:-:-:-=::-=-____ Governor's Budget for appropriation in Budget Act of ....___________ 
(FISCAL YEAR) 

I""' ') 	 Additional expenditures of approximately $ in the current State Fiscal Year which are not reimbursable by the State pursuant to 

Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. of the Government Code because this regulation: 

a. 	 implements the Federal mandate contained in ___________________________________ 

D b. implements the court mandate set forth by the 

court in the case of 
---­

______vs. ________ 

c. implements a mandate of the people of this State expressed in their approval of Proposition No. 

election; 

_______ the________ 
(DATE) 

d. is issued only in response to a specific request from the 

______.___________________________ , which is/are the only local entity(s) affected; 

D e. will be fully financed from the _______ _ __--==:-:::::-=:-::-:-::-:::::::-:--__ ~__________authorized by Section 
(FEES, REVENUE. ETC.) 

of 

D f. provides for savings to each affected unit of local government which will, at a minimum, offset any additional costs to each such unit; 


D g. creates. eliminates, or changes the penalty for a new crime or infraction contained in ____________________ 


Savings of approximately $_______annually. 

04, No additional costs or savings because this regulation makes only technical, non-substantive or clarifying changes to current law regulations. 
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 2-98) 

~ 5. No fiscal iimpact exists because this regulation does not affect any local entity or program. 

06. 	Other. 

B. FISCAL EFFECT ON STATE GOVERNMENT (Indicate appropriate boxes 1 through 4 and attach calculations and assumptions of fiscal impact for 
the current year and two subsequent Fiscal Years.) 

01. Additional expenditures of approximately $'--______,In the current State Fiscal Year. It is anticipated that State agencies will: 

a. be able to absorb these additional costs within their existing budgets and resources. 

o b. 	 request an increase in the currently authorized budget level for the _______flScal year. 

02. Savings of approximately $________in the current State Fiscal Year. 

[ZJ 3. No fiscal impact exists because this regulation does not affect any State agency or program. 

04. Other. 

C. FISCAL EFFECT ON FEDERAL FUNDING OF STATE PROGRAMS (Indicate appropriate boxes 1 through 4 and attach calculations and assumptions 
of fiscal impact for the current year and two subsequent Fiscal Years.) 

1. Additional expenditures of approximately $ 	 in the current State Fiscal Year. 

2. Savings of approximately $ in the current State Fiscal Year. 


12]3. No fiscal impact exists because this regulation does not affect any federally funded State agency or program. 


04. Other. 

TITLE 

Regulations Coordinator 
DATE 

AGENCY SECRETARY 1 

APPROVAL/CONCURRENCE 

DEPARTMENT OF FINANCE 2 

APPROVAL/CONCURRENCE 
;~. Exempt under SAM section 6660 

1. 	 The signature attests that the agency has completed the STD. 399 according to the instructions in SAM sections 6600-6680, and understands the 
impacts of the proposed rulemaking. State boards, offices, or departments not under an Agency Secretary must have the form signed by the highest 
ranking official in the organization. 

2. 	 Finance approval and signature is required when SAM sections 6600-6670 require completion of the Fiscal Impact Statement in the STD. 399. 
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Notice of Proposed Regulatory Action 


The State Board of Equalization Proposes to Adopt Amendments to 

California Code of Regulations, Title 18, Section 1616, Federal Areas 

NOTICE IS HEREBY GIVEN 

The State Board ofEqualization (Board), pursuant to the authority vested in it by 
Revenue and Taxation Code (RTC) section 7051, proposes to adopt amendments to 
California Code ofRegulations, title 18, section (Regulation) 1616, Federal Areas. 
Subdivision (d) ofRegulation 1616 prescribes the application of the Sales and Use Tax 
Law (RTC § 6001 et seq.) to sales of tangible personal property to and the storage, use, or 
other consumption of tangible personal property by Indians. The proposed amendments 
add new subdivision (d)(4)(G) to Regulation 1616 to implement, interpret, and make 
spc:cific the provisions of RTC section 6352 by further prescribing the circumstances 
under which a sale of tangible personal property to and the storage, use, or other 
consumption oftangible personal property by the tribal government of an Indian tribe 
that is officially recognized by the United States is exempt from sales and use tax because 
the tax is preempted by federal law . 

PUBLIC HEARING 

The Board will conduct a meeting in Room 121, at 450 N Street, Sacramento, California, 
on November 15-17, 2011. The Board will provide notice of the meeting to any person 
who requests that notice in writing and make the notice, including the specific agenda for 
the meeting, available on the Board's Website at www.boe.ca.gov at least 10 days in 
advance of the meeting. 

A public hearing regarding the proposed regulatory action will be held at 9:30 a.m. or as 
soon thereafter as the matter may be heard on November 15, 16, or 17, 2011. At the 
hearing, any interested person may present or submit oral or written statements, 
arguments, or contentions regarding the adoption of the proposed amendments to 
Regulation 1616. 

AUTHORITY 

RTC section 7051. 

REFERENCE 

R TC section 6352. 

INFORMATIVE DIGESTIPOLICY STATEMENT OVERVIEW 

Current Regulation 1616 
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RTC section 6352 exempts the sale and the storage, use, or other consmnption of tangible 
personal property from sales and use tax when California is prohibited from taxing the 
sale or use of tangible personal property under federal law, including the United States 
Constitution. 

In 1831, Chief Justice Marshall recognized that Indian tribes, which are officially 
rel:x>gnized by the government of the United States, are independent nations that retain 
inherent rights to self·government. (Cherokee Nation v. Georgia (1831) 30 U.S. I, 16.) 
Justice Marshall also recognized that article 1, section 8, clause 3 of the United States 
Constitution reserves to the United States Government the exclusive authority to regulate 
commerce with the Indian tribes. (Id. at p. 18.) 

Subsequent United States Supreme Court opinions further explained that federally­
recognized Indian tribes ''retain 'attributes of sovereignty over both their members and 
their territory'" (White Mountain Apache Tribe v. Bracker (1980) 448 U.S. 136, 142 
[quoting from United States v. Mazurie (1975) 419 U.S. 544, 557]), "as a separate people, 
with the power ofregulating their internal and social relations, and thus far [are] not 
brought under the laws" of the United States or the states in which the tribes reside. 
(Bracker, 448 U.S. at p. 142 [quoting from McClanahan v. Arizona State Tax 
Commission (1973) 411 U.S. 164, 173, which was quoting from United States v. Kagama 
(1886) 118 U.S. 375].) 

In 1978, subdivision (d) was added to Regulation 1616 to prescribe the circmnstances 
underwhich the sale and use of tangible personal property on an Indian reservation l are 
ex(:mpt from sales and use tax under RTC section 6352 because the tax is preempted by 
federal law. Subdivision (d) is based upon United States Supreme Court cases regarding 
the federal preemption of the states' authority to tax federally-recognized Indian tribes 
and their members, which have held that the application of state sales and use tax is 
preempted with regard to the sale and use of property on Indian reservations if the legal 
incidence of the tax falls on a tribe or tribal members. Regulation 1616, subdivision (d), 
is still consistent with United States Supreme Court opinions preempting California sales 
and use tax when the tax unlawfully infringes upon federally·recognized Inidan tribes' 
sovereignty over their reservations. (See, e.g., Wagnon v. Prairie Band ofPotawatomi 
Nation (2005) 546 U.S. 95, 101·102.) 

Pursuant to the current provisions of Regulation 1616, subdivision (d)(4)(A) and (E), 
sales tax will not apply to the sale of tangible personal property to an Indian if the 
property is delivered to the Indian and ownership of the property transfers to the Indian on a 
reservation, and use tax will not apply to tangible personal property delivered to an Indian on 

1 In this context, the term "reservation" refers to all land that is considered "Indian country" as defmed by 
18 U.S.C. § 1151, which provides that "the term 'Indian country' ... means (a) all land within the limitsof 
any Indian reservation under the jurisdiction of the United States Government, notwithstanding the 
issuance of any patent, and, including rights-of-way running through the reservation, (b) all dependent 
Indian communities within the borders of the United States whether within the original or subsequently 
acquired territory thereof, and whether within or without the limits of a state, and (c) all Indian allotments, 
the Indian titles to which have not been extinguished, including rights-of-way running through the same." 
(See, e.g., Sales and Use Tax Annotation 305.0024.250 (8/26/1996).) 
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a reservation unless the property is used off a reservation more than it is used on a reservation 
during the first 12 months following delivery. The federal preemption recognized by the 
current provisons of Regulation 1616, subdivision (d), allows the government of a 
federally-recognized Inidan tribe to purchase tangible personal property for use in tribal 
self-governance without being subject to California sales and use tax if the property is 
delivered to the tribal government on its tribe's reservation and the property is used on 
the reservation more than it is used off reservation during the first 12 months following 
delivery. The current provisions of Regulation 1616, subdivision (d), do not address 
situations where California sales and use tax is preempted by federal law because the tax 
unlawfuly infringes on federally-recognized Indian tribes' soveriegnty over their 
members. 

Proposed Amendments to Regulation 1616 

United States Supreme Court opinions published after the initial adoption ofRegulation 
1616, subdivision (d), have established additional "principles with respect to the 
boundaries between state regulatory authority and tribal self-government" in the context 
ofstate taxation. (Bracker, supra, 448 U.S. at p. 141.) The United States Supreme Court 
has held that: 

• 	 Federal law preempts a state's authority to tax an activity undertaken on a 
"reservation or by tribal members" (Id. at p. 143) in cirucmtances where the tax 
unlawfully infringes on the right of federally-recognized Indian tribes "to make 
their own laws and be ruled by them" (Id. at p. 142 [quoting from Williams v. Lee 
(1959) 358 U.S. 217,220]); 

• 	 State taxation of Indians is not generally preempted outside Indian reservations, 
however, state taxation of Indians outside of Indian reservations may nonetheless 
be preempted under appropriate circumstances (see, e.g., Oklahoma Tax 
Commission v. Sac and Fox Nation (1993) 508 U.S. 114, 126, in which Justice 
O'Connor contemplated whether state taxation may be preempted outside of a 
tribe's territorial jurisdiction, but the court refrained from resolving the issue 
because it was not directly before the court; see also Wagnon, supra, 546 U.S. at 
p. 113 [quoting from Mescalero Apache Tribe v. Jones (1972) 411 U.S. 145, 148­
149] indicating that there are some exceptions to the "general" rule that states are 
permitted to tax Indians when they reside outside of Indian reservations); and 

• 	 "[T]here is no rigid rule by which to resolve the question whether a particular 
state law may be applied to an Indian Reservation or to tribal members" (Bracker, 
supra, 448 U.S. at p. 142), and state taxation is preempted when "a particularized 
inquiry into the nature of the state, federal, and tribal interests at stake" indicate 
that, in a "specific context, the exercise of state authority would violate federal 
law" (Id. at p. 145) because it unlawfully infringes on the right of federally­
recognized Indian tribes "to make their own laws and be ruled by them." (Id. at p. 
142.) 

Therefore, the Board reviewed the particular facts and circumstances applicable to the 
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imposition ofCalifomia's sales and use tax on the sale of tangible personal property to 
and the storage, use, or other consumption oftangible personal property by the tribal 
governments of Indian tribes that are officially recognized by the United States, but 
cannot satisfy the current provisions of the exemptions prescribed by Regulation 1616, 
subdivision (d)(4)(A) and (E), because their tribes do not have reservations on which to 
take delivery ofand use their property or their tribes have undeveloped reservations 
where it would be impractical to take delivery ofand use their property. 

First, the Board found that there was a major shift in the United States' policies towards 
Indians that was implemented, at least in part, by the enactment of the Indian 
R.~organization Act (IRA) of 1934 (Pub.L. No. 73-383 (June 18, 1934) 48 Stat. 984), 
which represented formal federal recognition of a unique relationship between Indian 
tribes' sovereignty and land, and the federal government's duty to help restore Indian 
tribes' economic and governmental self-sufficiency, as sovereigns, through the 
acquisition of land. Specifically, section 5 of the IRA, which was subsequently codified 
(with minor amendments) as section 465 of title 25 of the United States Code, currently· 
provides that: 

The Secretary of the Interior is hereby authorized, in his discretion, to 
acquire through purchase, relinquishment, gift, exchange, or assignment, 
any interest in lands, water rights, or surface rights to lands, within or 
without existing reservations, including trust or otherwise restricted 
allotments whether the allottee be living or deceased, for the purpose of 
providing land for Indians. 

[1] ... [1] 

Title to any lands or rights acquired pursuant to this Act or the Act of July 
28, 1955 (69 Stat. 392), as amended (25 U.S.C. 608 et seq.) shall be taken 
in the name of the United States in trust for the Indian tribe or individual 
Indian for which the land is acquired, and such lands or rights shall be 
exempt from State and local taxation. 

Thus, the Department of the Interior "has had discretionary authority to take title to land, 
in the name of the United States, in trust for the benefit of Indian tribes" since 1934. (44 
S.D. L. Rev. 681, 685.) And, when that discretion is exercised, the Secretary of the 
Intl:~rior accepts a fiduciary duty over the trust land and ''the land is freed from federal and 
state taxes." (Id. at p. 682.) In other words, a clear connection exists between tribal self­
governance, the acquisition of trust land, and the preemption of state taxation. 

Sec:ond, the Board found that the Department ofthe Interior's discretion to acquire land 
for the benefit of Indian tribes creates a tension between Indian tribes and nontribal 
governments: "Indian tribes need and are entitled to have lands taken into trust. Non­
tribal governments are interested in keeping such lands on their tax rolls." (44 S.D. L. 
Rev. 681, 682.) Moreover, inherent in this federal discretion is the principle that one of 
the functions ofa landless Indian tribe's government is to petition the Secretary of the 
Interior to acquire lands in trust for the tribe so that the tribe will have territorial 
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boundaries in which to exercise its sovereignty. As a result, the Board determined that 
California's taxation ofsales to and purchases by federally-recognized Indian tribes of 
tangible personal property for use by their tribal governments in applying to the Secretary 
of the Interior for the acquisition of trust lands would unlawfully infringe upon their tribal 
sovereignty in certain contexts. A determination that is supported by the maxim that ''the 
power to tax involves the power to destroy ... [and] that there is a plain repugnance, in 
conferring on one government a power to control the constitutional measures of another." 
CMcCullach v. State a/Maryland (1819) 17 U.S. 316,431.) 

Third, the Board found that all three branches of the federal government have recognized 
Indian tribes' interests in tribal sovereignty and the attributes of such sovereignty. The 
United States Supreme Court has long recognized that Indian tribes retain "attributes of 
sovereignty over both their members and their territory." (Br:acker, supra, 448 U.S. at p. 
142.) Moreover, Congress, in 1995, declared that "(1) there is a government-to­
government relationship between the United States and each Indian tribe; (2) the United 
States has a trust responsibility to each tribal government that includes the protection of 
the sovereignty of each tribal government; (3) Congress, through statutes, treaties, and 
the exercise of administrative authorities, has recognized the self-determination, self­
reliance, and inherent sovereignty of Indian tribes; and (4) Indian tribes possess the 
inherent authority to establish their own form of government." (25 U.S.C. § 3601.) 
Additionally, the United States Department of Justice conducts its Indian affairs under a 
June 1, 1995, policy memorandum, in which the Attorney General recognizes similar 
attributes of tribal sovereignty. 

Fourth, the Board reviewed the present status of California's Indian tribes and found that 
the Bureau of Indian Affairs (BlA) provides the following information with respect to 
their unique status: 

While the history of the Federal-Indian relationship in California shares 
some common characteristics with that of Native people elsewhere in the 
United States, it is different in many aspects. It includes the 
unprecedented magnitude of non-native migration into California after the 
discovery of gold in 1848, nine days before the signing of the Treaty of 
Guadalupe Hidalgo; the Senate's refusal to ratify the 18 treaties negotiated 
with California tribes during 1851-52; and the lawless nature of 
California's settlement after the Treaty of Guadalupe Hidalgo, including 
State sanctioned efforts to "exterminate" the indigenous population. 

Under pressure from the California Congressional delegation, the United 
States Senate not only refused to sign the 18 treaties that had been 
negotiated, but they also took extraordinary steps to place the treaties 
under seal. Between the un-ratified treaties and the Land Claims Act of 
1851, most California Indians became homeless. 

Major shifts in federal Indian policy at the national level during the late 
19th century exacerbated the Indian problems in California. Passage of 
the General Allotment Act in 1887 opened part of the limited lands in 
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California to non-Indian settlement. In 1905 the public was finally 
advised of the 18 un-ratified treaties. Citizens sympathetic to the 
economic and physical distress of California Indians encouraged Congress 
to pass legislation to acquire isolated parcels of land for homeless 
California Indians. Between 1906 and 1910 a series of appropriations 
were passed that provided funds to purchase small tracts of land in central 
and northern California for landless Indians of those areas. The land 
acquisitions resulted in what has been referred to as the Rancheria System 
in California. 

In 1934, with the passage of the Indian Reorganization Act (IRA), the 
reconstituting of tribal governments included the BIA's supervision of 
elections among California tribes, including most of the Rancheria groups. 
Although many tribes accepted the provisions of the IRA, few California 
tribes benefited economically from the IRA because of the continuing 
inequities in funding of Federal Indian programs. 

Beginning.in 1944, forces within the BIA began to propose partial 
liquidation of the Rancheria system. Even the limited efforts to address 
the needs of California Indians at the tum of the century and again through 
passage of the IRA were halted by the federal government when it adopted 
the policy of termination. California became a primary target of this 
policy when Congress slated forty-one (41), California Rancherias for 
termination pursuant to the Rancheria Act of 1958. 

During the past quarter century, judicial decisions and settlements have 
restored 27 of the 38 Rancherias that were terminated under the original 
Rancheria Act. Additional tribes have since then been restored as a result 
ofActs ofCongress. 

This brief history only begins to explain why the Pacific Regional Office 
is unique. California tribes today continue to develop their tribal 
infrastructure as a result of not having the same opportunities that have 
been provided to other native groups throughout the Country. California 
has a large number of aboriginal native populations who are not currently 
recognized by the United States which presents [its] own list ofproblems. 

Tht.'Se unique BIA-recognized circumstances left a number of federally-recognized Indian 
tribes that are still located in California with no reservations on which to conduct their 
governmental activities, or undeveloped reservations, which lack adequate meeting 
facilities, essential utility services, or mail service, making it impractical for the tribes to 
conduct their governmental activities on their reservations. And, it is due to these unique 
BIA-recognized circumstances that both landless tribes and the tribes with undeveloped 
rest~ations are currently unable to exercise their rights to self-governance without 
interlerence from California's sales and use tax. 
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Therefore, during its July 26, 2011, Business Taxes Committee meeting, the Board 
determined that the nature of the state, federal, and tribal interests at stake dictate that 
federal law preempts the imposition of California's sales and use tax on the sale of 
tangible personal property to and the use of tangible personal property by the tribal 
governments of federally-recognized California Indian tribes, when such property is 
purchased for use in tribal self-governance, and the tribal governments have no 
reservation on which to conduct their governmental activities or the tribal governments 
have undeveloped reservations where it is impractical to conduct their governmental 
activities, due to the unique BlA-recognized circumstances discussed above. This is 
because the taxation of these types of transactions involving off-reservation sales and use, 
and only these types of off-reservation transactions, would directly interfere with the 
tribes' sovereignty and therefore unlawfully infringe on the rights of federally-recognized 
Indian tribes to make their own laws and be ruled by them. The Board has not found any 
persuasive authority that could establish a general exemption for off-reservation sales of 
tangible personal property to Indians or purchases of tangible personal property by 
Indians for use off reservation. 

The Board determined that it is necessary to amend Regulation l6l6.to add a new 
subdivision (d)(4)(G) for the specific purpose of implementing, interpreting, and making 
specific the provisions ofRTC section 6352 by recognizing the additional, limited federal 
pn:emption described above. The Board determined that it is necessary for the proposed 
amendments to Regulation 1616 recognizing such federal preemption to only exempt the 
sale and use of tangible personal property that is delivered to an officially-recognized 
Indian tribe at the principal place where the tribe's government meets to conduct tribal 
business so that there is some way for retailers and the Board to verify exempt 
tralllsactions. The Board understands that tribes may not own any real estate where their 
tribal governments can meet to conduct tribal business and they may occasionally meet at 
more than one place during a given period, and the Board has proposed to adopt a 
"principal place" test because the Board determined that such a test is sufficiently flexible 
to take into account the varying circumstances under which some tribal governments 
meet and therefore does not unlawfully infringe on the tribes' rights to self-governance. 
Th~~ Board also· determined that it is necessary for the proposed amendments to 
Regulation 1616 recognizing such federal preemption to only exempt the use of tangible 
personal property if the property is used in tribal self-governance more than it is used for 
purposes other than tribal self-governance within the first 12 months following deliVery. 
This is because the Board is not preempted from imposing a use tax on property that is 
used off reservation more than it is used on a reservation within the first 12 months 
fo11owing delivery and that is also used for purposes other than tribal self-governance 
more than it is used for tribal self-governance within the first 12 months following 
delivery. 

As a result, the Board proposes to amend Regulation 1616, to add a new subdivision 
(d)(4)(G), to implement, interpret, and make specific the provisions ofRTC section 6352 
by recognizing the additional, limited federal preemption described above. The objective 
of the proposed amendments is to clarify the additional circumstances under which sales 
of tangible personal property to and the use of tangible personal property by the 
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governments of federally-recognized Indian tribes are exempt from California sales and 
use tax because the tax is preempted by federal law. 

There are no comparable federal regulations or statutes to Regulation 1616. 

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 
1616 will not impose a mandate on local agencies or school districts, including a mandate 
that is required to be reimbursed under part 7 (commencing with section 17500) of 
division 4 of title 2 of the Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND 
SCHOOL DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 
1616 will result in no direct or indirect cost or savings to any state agency, any cost to 
local agencies or school districts that is required to be reimbursed under part 7 
(commencing with section 17500) of division 4 oftitle 2 of the Government Code, other 
non-discretionary cost or savings imposed on local agencies, or cost or savings in federal 
funding to the State ofCalifornia. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

Thl: adoption of the proposed amendments to Regulation 1616 will recognize the 
holdings of United Stated Supreme Court opinions regarding the federal preemption of 
state taxation when it unlawfully infringes on the rights of federally-recognized Indian 
tribes to make their own laws and be ruled by them and further clarify the types of 
transactions that are already exempt from sales and use tax under RTC section 6352. 
Therefore, the Board has made an initial determination that the adoption of the proposed 
amendments to Regulation 1616 will not have a significant, statewide adverse economic 
impact directly affecting business, including the ability ofCalifornia businesses to 
compete with businesses in other states. 

The adoption of the proposed amendments to Regulation 1616 may affect small business. 

NO COST IMP ACTS TO PRNATE PERSONS OR BUSINESSES 

The Board is not aware ofany cost impacts that a representative private person or 
business would necessarily incur in reasonable compliance with the proposed action. 

RESULTS OF THE ASSESSMENT REQUIRED BY GOVERNMENT CODE 
SECTION 11346.3, SUBDMSION (b) 
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The Board has detennined that the adoption ofthe proposed amendments to Regulation 
1616 will neither create nor eliminate jobs in the State ofCalifornia nor result in the 
elimination of existing businesses nor create or expand business in the State ofCalifornia. 

NO SIGNIFICANT EFFECT ON HOUSING COSTS 

Adoption of the proposed amendments to Regulation 1616 will not have a significant 
effect on housing costs. 

DETERMINATION REGARDING ALTERNATNES 

The Board must determine that no reasonable alternative considered by it or that has been 
otherwise identified and brought to its attention would be more effective in carrying out 
the purpose for which this action is proposed, or be as effective as and less burdensome 
to .affected private persons than the proposed action. 

CONTACT PERSONS 

Questions regarding the substance of the proposed amendments should be directed to 
Bradley M. Heller, Tax Counsel N, by telephone at (916) 323-3091, bye-mail at 
Bradley.Heller@boe.ca.gov, or by mail at State Board ofEqualization, Attn: Bradley M. 
Heller, MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the public hearing, and inquiries concerning the proposed administrative 
action should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at 
(916) 445-2130, by fax at (916) 324-3984, bye-mail at Richard.Bennion@boe.ca.gov, or 
by mail at State Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. 
Box 942879, Sacramento, CA 94279-0080. 

WRITTEN COMMENT PERIOD 

Tht: written comment period ends at 9:30 a.m. on November 15,2011, or as soon 
thereafter as the Board begins the public hearing regarding the proposed amendments to 
Regulations 1616 during the November 15-17, 2011, Board meeting. Written comments 
recdved by Mr. Rick Bennion at the postal address, email address, or fax number 
provided above, prior to the close of the written comment period, will be presented to the 
Board and the Board will consider the statements, arguments, and/or contentions 
contained in those written comments before the Board decides whether to adopt the 
proposed amendments to Regulation 1616. The Board will only consider written 
comments received by that time. 

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF 
PROPOSED AMENDMENTS 
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TIle Board has prepared an underscored version ofthe text ofRegulation 1616 illustrating 
the express tenns of the proposed amendments and an initial statement of reasons for the 
adoption of the proposed amendments. These documents and all the information on 
which the proposed amendments are based are available to the public upon request. The 
rulemaking file is available for public inspection at 450 N Street, Sacramento, California. 
TIle express tenns of the proposed amendments to Regulation 1616 and the Initial 
Statement ofReasons are also available on the Board's Website at WWlV.boe.ca.gov. 

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt the proposed amendments to Regulation 1616 with changes that 
are nonsubstantial or solely grammatical in nature, or sufficiently related to the original 
proposed text that the public was adequately placed on notice that the changes could 
result from the originally proposed regulatory action. If a sufficiently related change is 
made to the proposed amendments, the Board will make the full text of the resulting 
regulation, with the change clearly indicated, available to the public for at least 15 days 
before adoption. The text ofthe resulting regulatiofl will be mailed to those interested 
parties who commented on the original proposed amendments orally or in writing or who 
asked to be informed ofsuch changes. The text of the resulting regulation will also be 
available to the public from Mr. Bennion. The Board will consider written comments on 
the resulting regulation that are received prior to adoption. 

AVAILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts the proposed amendments to Regulation 1616, the Board will prepare 
a Final Statement ofReasons, which will be made available for inspection at 450 N 
Street, Sacramento, California, and available on the Board's Website at WWlV.boe.ca.gov. 
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Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1616, 


Section 1616. Federal Areas. 

(a) In General. Tax applies to the sale or use of tangible personal property upon federal 
areas to the same extent that it applies with respect to sale or use elsewhere within this 
state. 

(b) Alcoholic Beverages. Manufacturers, wholesalers and rectifiers who deliver or cause 
to be delivered alcoholic beverages to persons on federal reservations shall pay the state 
retailer sales tax on the selling price of such alcoholic beverages so delivered, except 
when such deliveries are made to persons or organizations which are instrumentalities of 
the Federal Government or persons or organizations which purchase for resale. 

Sales to officers' and non-commissioned officers' clubs and messes may be made without 
sales tax when the purchasing organizations have been authorized, under appropriate 
regulations and control instructions, duly prescribed and issued, to sell alcoholic 
beverages to authorized purchasers. * 

(c) Sales Through Vending Machines. Sales through vending machines located on Army, 
Navy, or Air Force installations are taxable unless the sales are made by operators who 
lease the machines to exchanges of the Army, Air Force, Navy, or Marine Corps, or other 
instrumentalities of the United States, including Post Restaurants and Navy Civilian 
Cafeteria Associations, which acquire title to and sell the merchandise through the 
machines to authorized purchasers. 

For the exemption to apply, the contracts between the operators and the United States 
instrumentalities and the conduct of the parties must make it clear that the 
instrumentalities acquire title to the merchandise and sell it through machines leased from 
the operators to authorized purchasers. 

(d) In.dian Reservations. 

(1) In General. Except as provided in this regulation, tax applies to the sale or use of 
tangible personal property upon Indian reservations to the same extent that it applies 
with respect to sale or use elsewhere within this state. 

(2) Definitions. For purposes of this regulation "Indian" means any person ofIndian 
descent who is entitled to receive services as an Indian from the United States 
Department of the Interior. 

Indian organizations are entitled to the same exemption as a Indians. "Indian 
organization" includes Indian tribes and tribal organizations and also includes 
partnerships all of whose members are Indians. The term includes corporations 
organized under tribal authority and wholly owned by Indians. The term excludes 
other corporations, including other corporations wholly owned by Indians. 
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"Reservation" includes reservations, rancherias, and any land held by the United 
States in trust for any Indian tribe or individual Indian. 

(3) Sales by On-Reservation Retailers. 

(A) Sales by Indians. 

1. Sales by Indians to Indians who reside on a reservation. Sales tax does not 
apply to sales of tangible personal property made to Indians by Indian retailers 
negotiated at places of business located on Indian reservations if the purchaser 
resides on a reservation and if the property is delivered to the purchaser on a 
reservation. The purchaser is required to pay use tax only if, within the first 12 
months following delivery, the property is used off a reservation more than it 
is used on a reservation. 

2. Sales by Indians to non-Indians and Indians who do not reside on a 
reservation. Sales tax does not apply to sales oftangible personal property by 
Indian retailers made to non-Indians and Indians who do not reside on a 
reservation when the sales are negotiated at places of business located on 
Indian reservations if the property is delivered to the purchaser on the 
reservation. Except as exempted below, Indian retailers are required to collect 
use tax from such purchasers and must register with the Board for that 
purpose. 

Indian retailers selling meals, food or beverages at eating and drinking 
establishments are not required to collect use tax on the sale of meals, food or 
beverages that are sold for consumption on an Indian reservation. 

(B) Sales by non-Indians. 

1. Sales by non-Indians to Indians who reside on a reservation. Sales tax does 
not apply to sales of tangible personal property made to Indians by retailers 
when the sales are negotiated at places ofbusiness located on Indian 
reservations if the property is delivered to the purchaser on a reservation. The 
sale is exempt whether the retailer is a federally licensed Indian trader or is 
not so licensed. The purchaser is required to pay use tax only if, within the 
first 12 months following delivery, the property is used off a reservation more 
than it is used on a reservation. 

2. Sales by non-Indians to non-Indians and Indians who do not reside on a 
reservation. Either sales tax or use tax applies to sales of tangible personal 
property by non-Indian retailers to non-Indians and Indians who do not reside 
on a reservation. 

(C) Resale Certificates. Persons making sales for resale oftangible personal 
property to retailers conducting business on an Indian reservation should obtain 
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resale certificates from their purchasers. If the purchaser does not have a permit 
and all the purchaser's sales are exempt under paragraph (d)(3)(A) of this 
regulation, the purchaser should make an appropriate notation to that effect on the 
certificate in lieu of a seHer's permit number (see Regulation 1668, "Resale 
Certificates"). 

(4) Sales by Off-Reservation Retailers. 

(A) Sales Tax -In General. Sales tax does not apply to sales of tangible personal 
property made to Indians negotiated at places ofbusiness located outside Indian 
reservations if the property is delivered to the purchaser and ownership to the 
property transfers to the purchaser on the reservation. Generally ownership to 
property transfers upon delivery if delivery is made by facilities of the retailer and 
ownership transfers upon shipment if delivery is made by mail or carrier. Except 
as otherwise expressly provided herein, the sales tax applies ifthe property is 
delivered off the reservation or if the ownership to the property transfers to the 
purchaser off the reservation. 

(B) Sales Tax -Permanent Improvements -In General. Sales tax does not apply to 
a sale to an Indian of tangible personal property (including a trailer coach) to be 
permanently attached by the purchaser upon the reservation to realty as an 
improvement if the property is delivered to the Indian on the reservation. A trailer 
coach will be regarded as having been permanently attached if it is not registered 
with the Department of Motor Vehicles. Sellers of property to be permanently 
attached to realty as an improvement should secure exemption certificates from 
their purchasers (see Regulation 1667, "Exemption Certificates"). 

(C) Sales Tax -Permanent Improvements -Construction Contractors. 

1. Indian contractors. Sales tax does not apply to ales ofmaterials to Indian 
contractors if the property is delivered to the contractor on a reservation. Sales 
tax does not apply to sales of fixtures furnished and installed by Indian 
contractors on Indian reservations. The term "materials" and "fixtures" as 
used in this paragraph and the following paragraph are as defined in 
Regulation 1521 "Construction Contractors." 

2. Non-Indian contractors. Sales tax applies to sales ofmaterials to non-Indian 
contractors notwithstanding the delivery of the materials on the reservation 
and the permanent attachment of the materials to realty. Sales tax does not 
apply to sales of fixtures furnished and installed by non-Indian contractors on 
Indian reservations. 

(D) Use Tax -In GeneraL Except as provided in paragraphs (d)(4)(E) and 
(d)(4)(F) ofthis regulation, use tax applies to the use in this state by an Indian 
purchaser of tangible personal property purchased from an off-reservation retailer 
for use in this state. 
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(E) Use Tax -Exemption. Use tax does not apply to the use of tangible personal 
property (including vehicles, vessels, and aircraft) purchased by an Indian from an 
off-reservation retailer and delivered to the purchaser on a reservation unless, 
within the first 12 months following delivery, the property is used off a 
reservation more than it is used on a reservation. 

(F) Leases. Neither sales nor use tax applies to leases otherwise taxable as 
continuing sales or continuing purchases as respects any period of time the leased 
property is situated on an Indian reservation when the lease is to an Indian who 
resides upon the reservation. In the absence of evidence to the contrary, it shall be 
assumed that the use of the property by the lessee occurs on the reservation if the 
lessor delivers the property to the lessee on the reservation. Tax applies to the use 
of leased vehicles registered with the Department of Motor Vehicles to the extent 
that the vehicles are used off the reservation. 

(G) Property Used in Tribal Self-Governance. Sales and use tax does not apply to 
sales of tangible personal property to and the storage, use, or other consumption 
of tangible personal property by the tribal government of an Indian tribe that is 
officially recognized by the United States if: 

1. The tribal government's Indian tribe does not have a reservation or the 
principal place where the tribal government meets to conduct tribal business 
cannot be its Indian tribe's reservation because the reservation does not have a 
building in which the tribal government can meet or the reservation lacks one 
or more essential utility services, such as water, electricity, gas. sewage, or 
telephone, or mail service from the United States Postal Service; 

2. The property is purchased by the tribal government for use in tribal self­
governance, including the governance of tribal members. the conduct of inter­
governmental relationships, and the acguisition of trust land; and 

3. The property is delivered to the tribal government and ownership of the 
property transfers to the tribal government at the principal place where the 
tribal government meets to conduct tribal business. 

The purchase of tangible personal property is not exempt from use tax under this 
paragraph if the property is used for purposes other than tribal self-governance 
more than it is used for tribal self-governance within the first 12 months following 
delivery. 

Note:: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6017,6021, Revenue and Taxation Code, Public Law No. 817-76th Congress (Buck Act). 
Vending machines, sales generally, see Regulation 1574. Items dispensed for 10 ¢ or less, 
see Regulation 1574. Additional reference: Section 6352, Revenue and Taxation Code. 
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* The following is a summary of the pertinent regulations which have been issued: 

(a) (Jeneral. Air force regulation 34-57, issued under date of February 9, 1968, army 
regulation 210-65, issued under date of May 4, 1966, and navy general order No. 15, 
issUt;~d under date of May 5, 1965, authorize the sale and possession of alcoholic 
beverages at bases and installations subject to certain enumerated restrictions. 

(b) Air Force. Air force regulation 34-57, paragraph 5, permits commissioned officers' 
and non-commissioned officers' open messes, subject to regulations established by 
commanders ofmajor air commands to sell alcoholic beverages to authorized purchasers 
at bars and cocktail lounges, and provides that commanders will issue detailed control 
instructions. Paragraphs 8 and 9 require commanders of major air commands to issue 
regulations relative to package liquor sales and to procurement of alcoholic beverages, 
respectively. 

(c) Army. Army regulation 210-65, paragraph 9, provides that major commanders are 
authorized to permit at installations or activities within their respective commands the 
dispensing of alcoholic beverages by the drink or bottle. Paragraph 11 of AR 210-65 
provides that when authorized by major commanders as prescribed in paragraph 9, AR 
210-65, officers' and non-commissioned officers' open messes may, subject to regulations 
prescribed by the commanding officer of the installation or activity concerned, dispense 
alcoholic beverages by the drink, and operate a package store. 

(d) Navy. Navy general order No. 15 provides that commanding officers may permit, 
subj1ect to detailed alcoholic beverage control instructions, the sale ofpackaged alcoholic 
beve:rages by officers' and noncommissioned officers' clubs and messes and the sale and 
consumption of alcoholic beverages by the drink in such clubs and messes. 
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Bennion. Richard 

From: Bennion, Richard [Richard.Bennion@BOE.CAGOV] 
Sent: Friday, September 09, 2011 1 :05 PM 
To: BOE_REGULATIONS@LlSTSERV.STATE.CA.GOV 
Subject: State Board of Equalization - Announcement of Regulatory Change 1616 

The State Board of Equalization proposes to amend Regulation 1616, Federal Areas, to clarify the additional circumstances under 
which sales of tangible personal property to and the use of tangible personal property by the governments of federally-recognized 
Indian tribes are exempt from California sales and use tax under Revenue and Taxation Code (RTC) section 6352. A public hearing 
regarding the adoption of the proposed amendments will be held in Room 121,450 N Street, Sacramento, at 09:30 a.m., or as soon 
thereafter as the matter may be heard, on Tuesday, November 15,2011. 

The proposed amendments add a new subdivision (d)( 4)(G) to Regulation 1616 for the specific purpose of implementing, interpreting, 
and making specific the provisions ofRTC section 6352 by clarifying the additional circumstances under which sales of tangible 
personal property to and the use of tangible personal property by the governments of federally-recognized Indian tribes are exempt 
from California sales and use tax because the tax is preempted by federal law. 

To view the notice of hearing, initial statement of reasons, proposed text, and history click on the following 
link: b1q:,~LL~Ww.boc.ca.gov/rcgsireg 1616.htm. 

Questions regarding the substance of the proposed regulation should be directed to: Mr. Bradley Heller, Tax Counsel IV, at 450 N 
Street, MIC:82, Sacramento, CA 94279-0082, email Bradley.Heller@boe.ca.gov, telephone (916) 323-3091, or FAX (916) 323-3387. 

Written comments for the Board's consideration, notices of intent to present testimony or witnesses at the public hearing, and inquiries 
concerning the proposed regulatory action should be directed to Rick Bennion, Regulations Coordinator, telephone (916) 445-2130, 
fax (916) 324-3984, e-mail Richard.Bemlion(a~boe.ca.gov or by mail to: State Board of Equalization, Attn: Rick Bennion, MIC: 80, 
P.O. Box 942879-0080, Sacramento, CA 94279-0080. 

Please DO NOT REPLY to this message, as it was sent from an "announcement list." 

Privacy Policy Information: Your information is collected in accordance with our Privacy Policy 

Technical Problems: If you cannot view the link included in the body of this message, please contact the Board's webmaster at 
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WEBSITE ACCESS 


Materials regarding this proposal can be found at: 

TITLE 18. BOARD OF EQUALIZATION 

Notice of Proposed Regulatory Action 

The State Board of Equalization Proposes to 

Adopt Amendments to 


California Code of Regulations, Title 18, Section 

16t 6, Federal Areas 


NOTICE IS HEREBY GIVEN 

The State Board ofEqualization (Board), pursuant to 
the authority vested in it by Revenue and Taxation Code 
(RTC) section 7051, proposes to adopt amendments to 
CalifDmia Code ofRegulations, title 18, section (Regu­
lation) 1616, Federal Areas. Subdivision (d) ofRegula­
tion 1616 prescribes the application of the Sales and 
Use Tax Law (RTC § 6001 et seq.) to sales of tangible 
personal property to and the storage, use, or other con­
sumption oftangible personal property by Indians. The 
proposed amendments add new subdivision (d)( 4)(G) 
to Regulaljon 1616 to implement, interpret and make 
specific the provisions ofRTC section 6352 by further 
prescribing the circulUstances under which a sale oftan­
gible personal property to and the storage, use, or other 
consumption oftangible personal property by the tribal 
govemment of an Indian tribe that is officially recog­
nized by the United States is exempt from sales and use 
tax because the tax is preempted by tederallaw. 

PUBLIC HEARING 

The Board will conduct a meeting in Room 121, at 
450 N Street, Sacramento, Califomia, on November 
15·17,20 l1. The Board will provide notice ofthe meet­
ing to any person who requests that notice in writing and 
make the notice, including the specific agenda for the 
meeting, available on the Board's Website at 
'!'!-!c'-'-'-~~"""-li~ at least 1 0 days in advance of the 
meeting. 

A public hearing regarding the proposed ref,'lliatory 
action will be held at 9:30 a.m. or as soon thereafter as 
the matter may be heard on November 15, 16, or 17, 

2011. At the hearing, any interested person may present 
or submit oral or written statements, arguments, or con­
tentions regarding the adoption ofthe proposed amend­
ments to Regulation 1616. 

AUTHORITY 

RTC section 7051. 

REFERENCE 

RTC section 6352. 

INFORMATIVE DIGESTIPOLICY STATEMENT 
OVERVIEW 

CUlrent Regulation 1616 

RTC section 6352 exempts the sale and the storage, 
use, or other consumption oftangible personal property 
from sales and use tax when Califomia is prohibited 
from taxing the sale or use oftangible personal property 
under federal law, including the United States Constitu­
tion. 

In 1831, Chief Justice Marshall recognized that In­
dian tribes, which are officially recognized by the gov­
ernment of the United States, are independent nations 
that retain inherent rights to self-government. (Chero­
kee Nation v. Georgia (1831) 30 U.S. 1, 16.) Justice 
Marshall also recognized that article 1, section 8, clause 
3 of the United States Constitution reserves to the 
United States Government the exclusive authority to 
regulate commerce with the Indian tribes. (ld. at p. 18.) 

Subsequent United States Supreme COUli opinions 
further explained that tederally~recognized Indian 
tribes "retain 'attributes of sovereignty over both their 
members and their territory' (White Mountain Apache 
Tribe v. Bracker (1980) 448 U.S. 136, 142 [quoting 
from United States v. l'vfazurie (1975) 419 U.S. 544, 
557]), "as a separate people, with the power of regulat­
ing their internal and social relations, and thus far [are] 
not brought under the laws" of the United States or the 
states in which the tribes reside. (Brackel~ 448 U.S. at p. 
142 [quoting from McClanahan v. Arizona State Tax 
Commission (1973)411 U.S. 164, 173, which wasquot­
ing from United States .: Kagama (1886) 118 U.S. 
375].) 

In 1978, subdivision (d) was added to Regulation 
1616 to prescribe the circumstances under which the 
sale and use oftangible personal property on an Indian 

1467 




CALIFORNIA REGULATORY NOTICE REGISTER 2011, VOLUME NO. 36-Z 


reservation I are exempt from sales and use tax under 
RIC section 6352 because the tax is preempted by fed­
eral law. Subdivision (d) is based upon United States 
Supreme Court cases regarding the federal preemption 
of the states' authority to tax federally-recognized In­
dian tribes and their members, which have held that the 
application of state sales and use tax is preempted with 
regard to the sale and use ofproperty on Indian reserva­
tions if the legel incidence of the tax falls on a tribe or 
tribal members. Regulation 1616, subdivision (d), is 
still consistent with United States Supreme COUli opin­
ions preempting California sales and use tax when the 
tax unlawfully infringes upon federally-recognized In­
dian tribes' sovereignty over their reservations. (See, 
e.g., Wagnon v Prairie Band oj' Potawatomi Nation 
(2005)546 U.S. 95,101-102.) 

Pursuant to the current provisions of Regulation 
1616, subdivision (d)( 4 )(A) and (E), sales tax will not 
apply to the sale of tangible personal property to an In­
dian ifthe propeliy is delivered to the Indian and owner­
ship ofthe property transfers to the Indian on a reserva­
tion, and use tax will not apply to tangible personal 
property delivered to an Indian on a reservation unless 
the property is used offa reservation more than it is used 
on a reservation during the first 12 months following 
delivery. The federal preemption recognized by the cur­
rent provisons of Regulation 1616, subdivision (d), al­
lows the government of a federally-recognized Indian 
tribe to purchase tangible personal propeliy for use in 
tribal self-governance without being subject to Califor­
nia sales and use tax if the property is delivered to the 
tribal government on its tribe's reservation and the 
property is used on the reservation more than it is used 
offreservation during the first 12 months following de­
livery. The current provisions of Regulation 1616, sub­
division (d), do not address situations where Califomia 
sales and use tax is preempted by federal law because 
the tax unlawfi.llly infringes on federally-recognized 
Indian tribes' soveriegnty overtheirmembers. 
Proposed Amendments to Regulation 1616 

United States Supreme Court opinions published af­
ter the initial adoption of Regulation 1616, subdivision 
(d), have estab lished addi tional "pri nc iples with respect 

In this context, the tenn "reservation" refers to all land that is 
considered "Indian country" as defined by 18 U.S.c. *1151, 
which provides that "thc tcnTI 'Indian country' ... means (a) all 
land within the lil11 its ofany Indian reservation under the jurisdic­
tion of the Unitctl States Govemment, notwithstanding tht: is­
suance of any patent, and, including rights-of-way running 
through the reservation, (b) all dependent Indian t:ommunities 
within rhe borders ofthe United States whether within the original 
or subsequently acquirt:d tt:rritory rht:rt:o[ and wht:tht:r within or 
without the limits of a state, and (c) all Indian allotments, the In­
dian titles to which have not been extinguished. including rights­
of-way running through the same." (See, C.g.. Sales and Ust: Tax 
Annotation 305.0024.250 (8/26/1996).} 

to the boundaries between state regulatory authority 
and tribal self-government" in the context ofstate taxa­
tion. (Bracker, supra, 448 U.S. at p. 141.) The United 
States Supreme Court has held that: 
• 	 Federal law preempts a state's authority to tax an 

activity undertaken on a "reservation or by tribal 
members" (ld. at p. 143) in circumstances where 
the tax unlawfully infringes on the right of 
federally-recognized Indian tribes "to make their 
own laws and be ruled by them" (ld. at p. 142 
[quoting from »'illiams ),: Lee (1959) 358 u.s. 
217,220]); 

• 	 State taxation of Indians is not generally 
preempted outside Indian reservations, however, 
state taxation of Indians outside of Indian 
reservations may nonetheless be preempted under 
appropriate circumstances (see, e.g., Oklahoma 
TeLY Commission v Sac and Fox Nation (1993) 508 
U.S. 114, 126, in which Justice O'Connor 
contemplated whether state taxation may be 
preempted outside of a tribe's territorial 
jurisdiction, but the court refrained from resolving 
the issue because it was not directly before the 
court; see also Wagnon, supra, 546 U.S. at p. 113 
[quoting from Mescalero Apache Tribe 1'. Jones 
(1972) 411 U.S. 145, 148--149] indicating that 
there are some exceptions to the "general" rule that 
states are pelmitted to tax Indians when they reside 
outside oflndian reservations); and 

• 	 "[T]here is no rigid rule by which to resolve the 
question whether a particular state law may be 
applied to an Indian Reservation or to tribal 
members" (Bracker, supra, 448 U.S. at p. 142), 
and state taxation is preempted when "a 
particularized inquiry into the nature of the state, 
federal, and tribal interests at stake" indicate that, 
in a "specific context, the exercise of state 
authority would violate federal law" (ld. at p. 145) 
because it unlawfully infringes on the right of 
federally-recognized Indian tribes "to make their 
own laws and beIUled by them." (Id. atp.142.) 

Therefore, the Board reviewed the particular facts 
and circumstances applicable to the imposition of 
California's sales and use tax on the sale oftangible per­
sonal property to and the storage, use, or other con­
sumption of tangible personal property by the tribal 
governments of Indian tribes that are officially recog­
nized by the United States, but cannot satisfy the current 
provisions of the exemptions prescribed by Regulation 
1616, subdivision (d)( 4 )(A) and (E), because their 
tribes do not have reservations onwhich to take delivery 
of and use their property or their tribes have undevel­
oped reservations where it would be impractical to take 
delivery ofand use their property. 
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First, the Board found that there was a major shift in 
thc United States' policics towards Indians that was im­
plemented, at least in part, by the enactment of the In­
dian Reo:.·ganization Act (IRA) of 1934 (Pub.L. No. 
73-383 (June 18, 1934) 48 Stat. 984), which repre­
sented formal federal recognition of a unique relation­
ship between Indian tribes' sovereignty and land, and 
the federal government's duty to help restore Indian 
tribes' economic and governmental self-sufficiency, as 
sovereigns, through the acquisition ofland. Specifical­
ly, section 5 of the IRA, which was subsequently codi­
tied (with minor amendments) as section 465 oftitle 25 
ofthe United States Code, currently provides that: 

The Secretary of the Interior is hereby authorized, 
in hiS discretion, to acquire through purchase, 
relinquishment, gift, exchange, or assignment, any 
interest in lands, water rights, or surface rights to 
lands, within or without existing reservations, 
including trust or otherwise restricted allotments 
whether the allottee be living or deceased, for the 
purpose ofproviding land for Indians. 

[~] ... [,!] 

Title to any lands or rights aequired pursuant to 
this Act or the Act of July 28, 1955 (69 Stat. 392), 
as amended (25 U.S.C. 608 et seq.) shall be taken 
in the name of the United States in trust for the 
Indian tribe or individual Indian for which the land 
is acquired, and such lands or rights shall be 
exempt from State and local taxation. 

Thus, the Department of the Interior "has had discre­
tionary authority to take title to land, in the name ofthe 
United States, in trust for the benefit of Indian tribes" 
since 1934. (44 S.D. L. Rev. 681,685.) And, when that 
discretion is exercised, the Secretary of the Interior ac­
cepts a fiduciary duty over the trust land and "the land is 
freed from federal and state taxes." (ld. at p. 682.) In 
other words, a clear connection exists between tribal 
self-govemance, the acquisition of trust land, and the 
preemption ofstate taxation. 

Second, the Board found that the Department of the 
Interior's discretion to acquire land for the benefit ofIn­
dian tribes creates a tension between Indian tribes and 
nontribal governments: "Indian tribes need and are en­
titled to have lands taken into trust. Non-tribal govern­
ments are interested in keeping such lands on their tax 
rolls." (44 S.D. L. Rev. 681, 682.) Moreover, inherent in 
this federal discretion is the principle that one of the 
functions of a landless Indian tribe's government is to 
petition the Secretary ofthe Interior to acquire lands in 
trust for thc tribe so that the tribe will have territorial 
boundaries in which to exercise its sovereignty. As are­
sult, the Board determined that California's taxation of 
sales to and purchases by federally-recognized Indian 
tribes oftangible personal property for use by their trib­

al governments in applying to the Secretary ofthe Inte­
rior for the acquisition of trust lands would unlawfully 
infringe upon their tribal sovereignty in certain con­
texts. A determination that is supported by the maxim 
that "the power to tax involves the power to destroy 
... [and] thatthere is a plain repugnance, in conferring 
on one government a powerto control the constitutional 
measures ofanother." (McCulloch v. State ofMaryland 
(1819) 17 U.S. 316,431.) 

Third, the Board found that all three branches of the 
federal government have recognized Indian tribes' in­
terests in tribal sovereignty and the attributes of such 
sovereignty. The United States Supreme Court has long 
recognized that Indian tribes retain "attributes ofsover­
eignty over both their members and their territory." 
(Bracker, supra, 448 U.S. at p. 142.) Moreover, Con­
gress, in 1995, declared that "(1) there is a goverlll11ent­
t(}-government relationship between the United States 
and each Indian tribe; (2) the United States has a trust 
responsibility to each tribal government that includes 
the protection of the sovereignty of each tribal govern­
ment; (3) Congress, through statutes, treaties, and the 
exercise of administrative authorities, has recognized 
the self-determination, self-reliance, and inherent sov­
ereignty of Indian tribes; and (4) Indian tribes possess 
the inherent authority to establish their own fonn of 
government." (25 U.S.C. § 3601.) Additionally, the 
United States DepaIiment ofJustice conducts its Indian 
affairs under a June 1, 1995, policy memorandum, in 
which the Attorney General recognizes similar attrib­
utes oftribal sovereignty. 

Fourth, the Board reviewed the present status of 
California's Indian tribes and found that the Bureau of 
Indian Affairs (BrA) provides the following infonna­
tion with respect to their unique status: 

While the history of the Federal-Indian 
relationship in California shares some common 
characteristics with that of Native people 
elsewhere in the United States, it is ditIerent in 
many aspects. It includes the unprecedented 
mal:.1Jlitude of non-native migration into 
California after the discovery ofgold in 1848, nine 
days before the signing ofthe Treaty ofGuadalupe 
Hidalgo; the Senate's refusal to ratify the 18 
treaties negotiated with California tribes during 
1851-52; and the lawless nature of California's 
settlement after the Treaty of Guadalupe Hidalgo, 
including State sanctioned efforts to 
"extenninate" the indigenous population. 

Under pressure from the California Congressional 
delegation, the United States Senate not only 
refused to sign the 18 treaties that had been 
negotiated, but they also took extraordinary steps 
to place the treaties under seal. Between the 
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un-ratified treaties and the Land Claims Act of 
1851, most California Indians became homeless. 

Major shifts in federal Indian policy at the national 
level during the late 19th century exacerbated the 
Indian problems in California. Passage of the 
General Allotment Act in 1887 opened part ofthe 
limited lands in California to non-Indian 
settlement. In 1905 the public was finally advised 
ofthe 18 un-ratified treaties. Citizens sympathetic 
to the economic and physical distress ofCalifornia 
Indians encouraged Congress to pass legislation to 
acquire isolated parcels of land for homeless 
California Indians. Between 1906 and 1910 a 
series 0 f appropriations were passed that provided 
funds to purchase small tracts ofland in central and 
northern California for landless Indians of those 
areas. The land acquisitions resulted in what has 
been refelTed to as the Rancheria System in 
California. 

In 1934, with the passage of the Indian 
Reorganization Act (IRA), the reconstituting of 
tribal governments included the BIA's supervision 
of elections among California tribes, including 
most of the Rancheria groups. Although many 
tribes accepted the provisions of the IRA, few 
California tribes benefited economically from the 
IRA because of the continuing inequities in 
funding ofFederal Indian programs. 

Beginning in 1944, forces within the BIA began to 
propose partial liquidation of the Rancheria 
system. Even the limited efforts to address the 
needs of California Indians at the turn of the 
century and again through passage of the IRA 
were halted by the federal govemment when it 
adopted the policy of tennination. Califomia 
became a primary target of this policy when 
Congress slated forty--one (41), Califomia 
Rancherias for termination pursuant to the 
Ran cheri a Act of 1958. 

During the past quarter century, judicial decisions 
and settlements have restored 27 of the 38 
Rancherias that weretenninated under the original 
Rancheria Act. Additional tribes have since then 
been restored as a result ofActs ofCongress. 

This brief history only begins to explain why the 
Pacific Regional Office is unique. California 
tribes today continue to develop their tribal 
infrastructure as a result of not having the same 
opportunities that have been provided to other 
native groups throughout the Country. California 
has a large nW11ber of aboriginal native 
populations who are not cUlTently recognized by 
the United States which presents [its] own list of 
problems. 
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These unique BIA-recognized circumstances left a 
number of federally~recognized Indian tribes that are 
still located in California with no reservations on which 
to conduct their govemmental activities, or 
undeveloped reservations, which lack adequate 
meeting facilities, essential utility services, or mail 
service, making it impractical for the tribes to conduct 
their governmental activities on their reservations. 
And, it is due to these unique BIArecognized 
circumstances that both landless tribes and the tribes 
with undeveloped reservations are currently unable to 
exercise their rights to self-governance without 
interference from Cal ifol11ia 's sales and use tax. 

Therefore, during its July 26,2011, Business Taxes 
Committee meeting, the Board detennined that the na­
ture ofthe state, federal, and tribal interests at stake dic­
tate that federal law preempts the imposition ofCaliior­
nia's sales and use tax on the sale of tangible personal 
property to and the use oftangible personal property by 
the tribal governments offederally-recognized Califor­
nia Indian tribes, when such property is purchased for 
use in tribal self-governance, and the tribal govern­
ments have no reservation on which to conduct their 
governmental activities or the tribal governments have 
undeveloped reservations where it is impractical to con­
duct their governmental activities, due to the unique 
BIA-~recognized circumstances discussed above. This 
is because the taxation ofthese types oftransactions in­
volving off-reservation sales and use, and only these 
types ofoff-reservation transactions, would directly in­
terfere with the tribes' sovereignty and therefore unlaw­
fully infringe on the rights of federally-recognized In­
dian tribes to make their own la ws and be ruled by them. 
The Board has not found any persuasive authority that 
could establish a general exemption for off-reservation 
sales of tangible personal property to Indians or pur­
chases of tangible personal property by Indians for use 
offreservation. 

The Board detennined that it is necessary to amend 
Regulation 1616 to add a new subdivision (d)( 4)(G) for 
the specific purpose of implementing, interpreting, and 
making specific the provisions ofRTC section 6352 by 
recognizing the additional, limited federal preemption 
described above. The Board detennined that it is neces­
sary for the proposed amendments to Regulation 1616 
recognizing such federal preemption to only exempt the 
sale and use of tangible personal property that is deliv­
ered to an officially-recognized Indian tribe at the prin­
cipal place where the tribe's govemment meets to con­
duct tribal business so that there is some way for retail­
ers and the Board to verify exempt transactions. The 
Board understands that tribes may not own any real cs­
tate where their tribal governments can meet to conduct 
tribal business and they may occasionally meet at more 
than one place during a given period, and the Board has 
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proposed to adopt a "principal place" test because the 
Board detennined that such a test is sufficiently flexible 
to take into account the varying circumstances under 
which some tribal governments meet and therefore does 
not unlawfully infringe on the tribes' rights to self-gov­
ernance. The Board also detem1ined that it is necessary 
tor the proposed amendments to Regulation 1616 rec­
obrnizing such federal preemption to only exempt the 
use oftangible personal property ifthe property is used 
in tribal self-governance more than it is used for pur­
poses other than tribal self-govemance within the first 
12 months following delivery. This is because the 
Board is not preempted from imposing a use tax on 
property that is used offreservation more than it is used 
on a reservation within the first 12 months following 
delivery and that is also used for purposes other than 
tribal self-governance more than it is used for tribal 
self-governance within the first 12 months following 
delivery. 

As a result, the Board proposes to amend Regulation 
1616, to add a new subdivision (d)( 4 )(G), to implement, 
interpret, and make specific the provisions ofRTC sec­
tion 6352 by recognizing the additional, limited federal 
preemption described above. The objective of the pro­
posed amendments is to clarifY the additional circum­
stances under which sales oftangible personal property 
to and the use of tangible personal property by the gov­
ernments of federally-recognized Indian tribes are ex­
empt from California sales and use tax because the tax is 
preemptedby federal law. 

There are no comparable federal regulations or stat­
utes to Regulation 1616. 

NO MANDATE ON LOCAL AGENCIES AND 
SCHOOL DISTRICTS 

The Board has determined that the adoption of the 
proposed amendments to Regulation 1616 will not im­
pose a mandate on local agencies or school districts, in­
cluding a mandate that is required to be reimbursed un­
derpart 7 (commencing with section 17500) ofdivision 
4 oftitle 2 ofthe Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, 
LOCAL AGENCIES, AND SCHOOL DISTRICTS 

The Board has determined that the adoption of the 
proposed amendments to Regulation 1616 will result in 
no direct or indirect cost or savings to any state agency, 
any cost to local agencies or school districts that is re­
quired to be reimbursed under part 7 (commencing with 
section 17500) ofdivision 4 oftitle 2 ofthe Government 
Code. otht;r non-discretionary cost or savings imposed 

on local agencies, or cost or savings in federal funding 
to the State ofCalifornia. 

NO SIGNIFICANT STATEWIDE ADVERSE 

ECONOMIC IMPACT DIRECTLY 


AFFECTING BUSINESS 


The adoption ofthe proposed amendments to ReguJa­
tion 1616 will recognize the holdings of United Stated 
Supreme Court opinions regarding the federal preemp­
tion ofstate taxation when it unlawfully infringes on the 
rights of federally--recognized Indian tribes to make 
their own laws and be ruled by them and further clarify 
the types of transactions that are already exempt from 
sales and use tax under RTC section 6352. Theret()re, 
the Board has made an initial detenl1ination that the 
adoption of the proposed amendments to Regulation 
1616 will not have a significant, statewide adverse eco­
nomic impact directly affecting business, induding the 
ability of California businesses to compete with busi­
nesses in other states. 

The adoptionofthe proposed amendments to Regula­
tion 1616 may affect small business. 

NO COST IMPACTS TO PRIV.ATE PERSONS 

OR BUSINESSES 


The Board is not aware ofany cost impacts that a rep­
resentative private person or business would necessari­
ly incur in reasonable compliance with the proposed ac­
tion. 

RESULTS OF THE ASSESSMENT REQUIRED BY 

GOVERNMENT CODE SECTION 11346.3, 


SUBDIVISION (b) 


The Board has detennined that the adoption of the 
proposed amendments to Regulation 1616 will neither 
create nor eliminate jobs in the State of Calif()rnia nor 
result in the elimination of existing businesses nor 
create or expand business in the State ofC alifomia. 

NO SIGNIFICANT EFFECT ON 

HOUSIi\G COSTS 


Adoption ofthe proposed amendments to Regulation 
1616 will not have a significant effect on housing costs. 

DETERMINATION REGARDING 

ALTERNATIVES 


The Board must determine that no reasonablealterna­
tive considered by it or that has been otherwise identi­
tied and broucrht to its attention would be more effectivee 
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in carrying out the purpose for which this action is pro­
posed, or be as effective as and less burdensome to af­
fected pri vate persons than the proposed action. 


CONTACT PERSONS 

Questions regarding the substance of the proposed 
amendments should be directed to Bradley M. Heller, 
Ta.x Counsel N, by telephone at (916) 323-3091, by e­
mail at Bradley.HellerUl),boe.ca.gov, or by mail at State 
Board of Equalization, Attn: Bradley M. Heller, 
MIC:82, 450 N Street P.O. Box 942879, Sacramento, 
CA 94279-0082. 

Written comments for the Board's consideration, no­
tice of intent to present testimony or witnesses at the 
public hearing. and inquiries concerning the proposed 
administrative action should be directed to Mr. Rick 
Bennion, Regulations Coordinator, by telephone at 
(916) 445-2130, by fax at (916) 324-3984, bye-mail 
at Richard.Bennion((i),boe.ca.gov, or by mail at State 
Board of Equalization, Attn: Rick Bennion, MIC:80, 
450 N Street, P.O. Box 942879, Sacramento, CA 
94279-0080. 

WRITTEN COMMENT PERIOD 

The written COlllinent period ends at 9:30 a.m. on No­
vember 15, 2011, or as soon thereafter as the Board be­
gins the public hearing regarding the proposed amend­
ments to Regulations 1616 during the November 
1517, 2011, Board meeting. Written comments re­
ceived by Mr. Rick Bennion at the postal address, email 
address, or fax number provided above, prior to the 
close of the written comment period, will be presented 
to the Board and the Board will consider the statements, 
arguments, and/or contentions contained in those writ­
ten comments before the Board dccides whether to 
adopt the proposed amendments to Regulation 1616. 
The Board will only consider written comments re­
cei ved by that ti me. 

AVAILABIUTY OF INITIAL STATEMENT OF 

REASONS AND TEXT OF PROPOSED 


AMENDMENTS 


The Board has prepared an underscored version of 
the tcxt of Regulation 1616 illustrating the express 
terms of the proposed amendments and an initial state­
ment of reasons for the adoption of the proposed 
amendments. These documents and all the infon11ation 
on which the proposed amendments are based are avail­
able to the public upon request. The rulemaking file is 
available for pl,;,blic inspection at 450 N Street, Sacra­
mento, Califomia. The express terms of the proposed 
amendments to Regulation 1616 and the Initial State-

ment ofReasons are also available on the Board's Web­

site at W1VH: boe.ca,gov. 


SUBSTANTIALLY RELATED CHANGES 
PURSUANT TO GOVERNMENT CODE

SECTION 11346.8 

The Board may adopt the proposed amendments to 
Regulation 1616 with changes that are nonsubstantial 
or solely grammatical in nature, or sufficiently related 
to the original proposed text that the public was ade­
quately placed on notice that the changes could result 
from the originally proposed reb'1l1atOlY action. Ifa suf­
ficiently related change is made to the proposed amend­
ments, the Board will make the full text of the resulting 
regulation, with the change clearly indicated, available 
to the public for at least IS days before adoption. The 
text of the resulting regulation will be mailed to those 
interested parties who commented on the original pro­
posed amendments orally or in writing or who asked to 
be infon11oo of such changes. The text of the resulting 
regulation will also be available to the public from Mr. 
Bennion. The Board will consider written comments on 
the resulting regulation that are received prior to adop­
tion. 

AVAILABILITY OF FINAL STATEMENT 

OF REASONS 


Ifthe Board adopts the proposed amendments to Reg­
ulation 1616, the Board will prepare a Final Statement 
ofReasons, which will be made available for inspection 
at 450 N Street, Sacramento, California, and available 
on the Board's Website at WW1V. !Joe, ca. gov. 

TITLE 22. EMERGENCY MEDICAL 
SERVICES AUTHORITY 

NOTICE OF PROPOSED RVLEMAKING 

The Emergency Medical Services Authority 
(EMSA) proposes to adopt the proposed Paramedic 
Regulations described below after considering all com­
ments, objections, and recommendations regarding the 
proposed action. 

PUBLIC HEARING 

EMSA will hold a hearing if it receives a written re­
quest for a public hearing from any interested person, or 
his or her authorized representative, no later than 15 
days before the close ofthe writtencomment period. 

WRITTEN COMMENT PERIOD 

Interested persons are invited to submit written com­
ments on the proposed regulatory action to the EMSA. 
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450 N STREET. SACRAMENTO, CALIFORNIA First District. San Francisco 

PO BOX 942879. SACR:AMENTO. CALIFORNIA 94279-80 SEN. GEORGE RUNNER (RET.) 

916-445-2130 • FAX 915-324-3984 Second District, Lancaster 

www.boe.ca.gov MICHELLE STEEL 
Third District, Rolling Hills Estates 

JEROME E. HORTON 
Fourth District, Los Angeles 

JOHN CHIANG 
State Controller 

KRISTINE CAZADD 
Interim Executive Director 

September 9, 2011 

To Interested Parties: 

Notice of Proposed Regulatory Action 

by the 


State Board of Equalization 


Proposed to Amend Regulation 1616, Federal Areas 

NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pursuant to the authority vested in it by Revenue and 
Taxation Code (RTC) section 7051, proposes to adopt amendments to California Code of 
Regulations, title 18, section (Regulation) 1616, Federal Areas. Subdivision (d) ofRegulation 
1616 prescribes the application of the Sales and Use Tax Law (RTC § 6001 et seq.) to sales of 
tangible personal property to and the storage, use, or other consumption of tangible personal 
property by Indians. The proposed amendments add new subdivision (d)(4)(G) to Regulation 
1616 to implement, interpret, and make specific the provisions ofRTC section 6352 by further 
prescribing the circumstances under which a sale of tangible personal property to and the 
storage, use, or other consumption of tangible personal property by the tribal government of an 
Indian tribe that is officially recognized by the United States is exempt from sales and use tax 
because the tax is preempted by federal law. 

PUBLIC HEARING 

The Board will conduct a meeting in Room 121, at 450 N Street, Sacramento, California, on 
November 15-17, 2011. The Board will provide notice of the meeting to any person who 
requests that notice in writing and make the notice, including the specific agenda for the meeting, 
available on the Board's Website at www.boe.ca.gov at least 10 days in advance of the meeting. 

A public hearing regarding the proposed regulatory action will be held at 9:30 a.m. or as soon 
thereafter as the matter may be heard on November 15, 16, or 17, 2011. At the hearing, any 
interested person may present or submit oral or written statements, arguments, or contentions 
regarding the adoption of the proposed amendments to Regulation 1616. 

http:www.boe.ca.gov
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AUTHORITY 

R TC section 7051. 

REFERENCE 

RTC section 6352. 

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW 

Current Regulation 1616 
RTC section 6352 exempts the sale and the storage, use, or other consumption of tangible 
persona1 property from sales and use tax when California is prohibited from taxing the sale or 
use of tangible personal property under federal law, including the United States Constitution. 

In 1831, Chief Justice Marshall recognized that Indian tribes, which are officially recognized by 
the government ofthe United States, are independent nations that retain inherent rights to self­
government. (Cherokee Nation v. Georgia (1831) 30 U.S. 1, 16.) Justice Marshall also 
recognized that article 1, section 8, clause 3 of the United States Constitution reserves to the 
United States Government the exclusive authority to regulate commerce with the Indian tribes. 
(Jd. atp. 18.) 

Subsequent United States Supreme Court opinions further explained that federally-recognized 
Indian tribes "retain 'attributes of sovereignty over both their members and their territory'" 
(White Mountain Apache Tribe v. Bracker (1980) 448 U.S. 136, 142 [quoting from United States 
v. Mazurie (1975) 419 U.S. 544, 557]), "as a separate people, with the power ofregulating their 
internal and social relations, and thus far [are] not brought under the laws" of the United States 
or the states in which the tribes reside. (Bracker, 448 U.S. at p. 142 [quoting from McClanahan 
v. Arizona State Tax; Commission (1973) 411 U.S. 164, 173, which was quoting from United 
States v. Kagama (1886) 118 U.S. 375].) 

In 1978, subdivision (d) was added to Regulation 1616 to prescribe the circumstances 
underwhich the sale and use of tangible personal property on an Indian reservation 1 are exempt 
from sales and use tax under RTC section 6352 because the tax is preempted by federal law. 
Subdivision (d) is based upon United States Supreme Court cases regarding the federal 
preemption of the states' authority to tax federally-recognized Indian tribes and their members, 
which have held that the application of state sales and use tax is preempted with regard to the 

I In this context, the term "reservation" refers to all land that is considered "Indian country" as defined by 18 U.S.C. 
§ 1151, which provides that "the term 'Indian country' ... means (a) all land within the limits of any Indian 
reservation under the jurisdiction of the United States Government, notwithstanding the issuance of any patent, and, 
including rights-of-way running through the reservation, (b) all dependent Indian communities within the borders of 
the United States whether within the original or subsequently acquired territory thereof, and whether within or 
without the limits of a state, and (c) all Indian allotments, the Indian titles to which have not been extinguished, 
including rights-of-way running through the same." (See, e.g., Sales and Use Tax Annotation 305.0024.250 
(8/26/1996). ) 
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sale and use of property on Indian reservations if the legal incidence of the tax falls on a tribe or 
tribal members. Regulation 1616, subdivision (d), is still consistent with United States Supreme 
Court opinions preempting California sales and use tax when the tax unlawfully infringes upon 
federally-recognized Inidan tribes' sovereignty over their reservations. (See, e.g., Wagnon v. 
Prairie Band ofPotawatomi Nation (2005) 546 U.S. 95, 101-102.) 

Pursuant to the current provisions of Regulation 1616, subdivision (d)(4)(A) and (E), sales tax 
will not apply to the sale of tangible personal property to an Indian if the property is delivered to 
the Indian and ownership of the property transfers to the Indian on a reservation, and use tax will 
not apply to tangible personal property delivered to an Indian on a reservation unless the 
property is used off a reservation more than it is used on a reservation during the first 12 months 
following delivery. The federal preemption recognized by the current provisons of Regulation 
1616, subdivision (d), allows the government of a federally-recognized Inidan tribe to purchase 
tangible personal property for use in tribal self-governance without being subject to California 
sales and use tax if the property is delivered to the tribal government on its tribe's reservation 
and the property is used on the reservation more than it is used off reservation during the first 12 
months following delivery. The current provisions of Regulation 1616, subdivision (d), do not 
address situations where California sales and use tax is preempted by federal law because the tax 
unlawfuly infringes on federally-recognized Indian tribes' soveriegnty over their members. 

Proposed Amendments to Regulation 1616 

United States Supreme Court opinions published after the initial adoption ofRegulation 1616, 
subdivision (d), have established additional "principles with respect to the boundaries between 
state regulatory authority and tribal self-government" in the context of state taxation. (Bracker, 
supra, 448 U.S. at p. 141.) The United States Supreme Court has held that: 

• 	 Federal law preempts a state's authority to tax an activity undertaken on a "reservation or 
by tribal members" (Id. at p. 143) in cirucmtances where the tax unlawfully infringes on 
the right of federally-recognized Indian tribes "to make their own laws and be ruled by 
them" (Id. at p. 142 [quoting from Williams v. Lee (1959) 358 U.S. 217, 220]); 

• 	 State taxation of Indians is not generally preempted outside Indian reservations, however, 
state taxation of Indians outside of Indian reservations may nonetheless be preempted 
under appropriate circumstances (see, e.g., Oklahoma Tax Commission v. Sac and Fox 
}.jation (1993) 508 U.S. 114, 126, in which Justice O'Connor contemplated whether state 
taxation may be preempted outside of a tribe's territorial jurisdiction, but the court 
refrained from resolving the issue because it was not directly before the court; see also 
Wagnon, supra, 546 U.S. at p. 113 [quoting from Mescalero Apache Tribe v. Jones 
(1972) 411 U.S. 145, 148-149] indicating that there are some exceptions to the "general" 
rule that states are permitted to tax Indians when they reside outside of Indian 
reservations); and 

• 	 ''[T]here is no rigid rule by which to resolve the question whether a particular state law 
may be applied to an Indian Reservation or to tribal members" (Bracker, supra, 448 U.S. 
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at p. 142), and state taxation is preempted when "a particularized inquiry into the nature 
of the state, federal, and tribal interests at stake" indicate that, in a "specific context, the 
exercise of state authority would violate federal law" (!d. at p. 145) because it unlawfully 
infringes on the right of federally-recognized Indian tribes "to make their own laws and 
be ruled by them." (ld. at p. 142.) 

Therefore, the Board reviewed the particular facts and circumstances applicable to the imposition 
of Califbrnia's sales and use tax on the sale of tangible personal property to and the storage, use, 
or other consumption of tangible personal property by the tribal governments of Indian tribes that 
are officially recognized by the United States, but cannot satisfy the current provisions of the 
exemptions prescribed by Regulation 1616, subdivision (d)(4)(A) and (E), because their tribes do 
not have reservations on which to take delivery of and use their property or their tribes have 
undeveloped reservations where it would be impractical to take delivery of and use their 
property. 

First, the Board found that there was a major shift in the United States' policies towards Indians 
that was implemented, at least in part, by the enactment of the Indian Reorganization Act (IRA) 
of 1934 (Pub.L. No. 73-383 (June 18, 1934) 48 Stat. 984), which represented formal federal 
recognition of a unique relationship between Indian tribes' sovereignty and land, and the federal 
government's duty to help restore Indian tribes' economic and governmental self-sufficiency, as 
sovereigns, through the acquisition of land. Specifically, section 5 of the IRA, which was 
subsequently codified (with minor amendments) as section 465 of title 25 of the United States 
Code, currently provides that: 

The Secretary of the Interior is hereby authorized, in his discretion, to acquire 
through purchase, relinquishment, gift, exchange, or assignment, any interest in 
lands, water rights, or surface rights to lands, within or without existing 
reservations, including trust or otherwise restricted allotments whether the allottee 
be living or deceased, for the purpose ofproviding land for Indians. 

Title to any lands or rights acquired pursuant to this Act or the Act of July 28, 
1955 (69 Stat. 392), as amended (25 U.S.c. 608 et seq.) shall be taken in the name 
of the United States in trust for the Indian tribe or individual Indian for which the 
land is acquired, and such lands or rights shall be exempt from State and local 
taxation. 

Thus, the Department of the Interior "has had discretionary authority to take title to land, in the 
name of the United States, in trust for the benefit of Indian tribes" since 1934. (44 S.D. L. Rev. 
681, 685.) And, when that discretion is exercised, the Secretary of the Interior accepts a 
fiduciary duty over the trust land and "the land is freed from federal and state taxes." (ld. at p. 
682.) In other words, a clear connection exists between tribal self-governance, the acquisition of 
trust land, and the preemption of state taxation. 
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Second, the Board found that the Department of the Interior's discretion to acquire land for the 
benefit of Indian tribes creates a tension between Indian tribes and nontribal governments: 
"Indian tribes need and are entitled to have lands taken into trust. Non-tribal governments are 
interested in keeping such lands on their tax rolls." (44 S.D. L. Rev. 681, 682.) Moreover, 
inherent in this federal discretion is the principle that one of the functions of a landless Indian 
tribe's government is to petition the Secretary of the Interior to acquire lands in trust for the tribe 
so that the tribe will have territorial boundaries in which to exercise its sovereignty. As a result, 
the Board determined that California's taxation of sales to and purchases by federally-recognized 
Indian tribes oftangible personal property for use by their tribal governments in applying to the 
Secretary of the Interior for the acquisition of trust lands would unlawfully infringe upon their 
tribal sovereignty in certain contexts. A determination that is supported by the maxim that "the 
power to tax involves the power to destroy ... [and] that there is a plain repugnance, in 
conferring on one government a power to control the constitutional measures of another." 
(McCulloch v. State ofMaryland (1819) 17 U.S. 316,431.) 

Third, the Board found that all three branches of the federal government have recognized Indian 
tribes' interests in tribal sovereignty and the attributes of such sovereignty. The United States 
Supreme Court has long recognized that Indian tribes retain "attributes of sovereignty over both 
their members and their territory." (Bracker, supra, 448 U.S. at p. 142.) Moreover, Congress, in 
1995, declared that "(1) there is a government-to-government relationship between the United 
States and each Indian tribe; (2) the United States has a trust responsibility to each tribal 
government that includes the protection of the sovereignty of each tribal government; (3) 
Congress, through statutes, treaties, and the exercise ofadministrative authorities, has recognized 
the self.·determination, self-reliance, and inherent sovereignty of Indian tribes; and (4) Indian 
tribes possess the inherent authority to establish their own form of government." (25 U.S.C. § 
3601.) .Additionally, the United States Department of Justice conducts its Indian affairs under a 
June 1, 1995, policy memorandum, in which the Attorney General recognizes similar attributes 
of tribal sovereignty. 

Fourth, the Board reviewed the present status of California's Indian tribes and found that the 
Bureau of Indian Affairs (BIA) provides the following information with respect to their unique 
status: 

While the history of the Federal-Indian relationship in California shares some 
common characteristics with that ofNative people elsewhere in the United States, 
it is different in many aspects. It includes the unprecedented magnitude of non­
native migration into California after the discovery of gold in 1848, nine days 
before the signing of the Treaty of Guadalupe Hidalgo; the Senate's refusal to 
ratify the 18 treaties negotiated with California tribes during 1851-52; and the 
lawless nature of California's settlement after the Treaty of Guadalupe Hidalgo, 
including State sanctioned efforts to "exterminate" the indigenous population. 

Under pressure from the California Congressional delegation, the United States 
Senate not only refused to sign the 18 treaties that had been negotiated, but they 
lliiso took extraordinary steps to place the treaties under seal. Between the un­
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ratified treaties and the Land Claims Act of 1851, most California Indians became 
homeless. 

Major shifts in federal Indian policy at the national level during the late 19th 
century exacerbated the Indian problems in California. Passage of the General 
Allotment Act in 1887 opened part of the limited lands in California to non-Indian 
settlement. In 1905 the public was finally advised of the 18 un-ratified treaties. 
Citizens sympathetic to the economic and physical distress of California Indians 
encouraged Congress to pass legislation to acquire isolated parcels of land for 
homeless California Indians. Between 1906 and 1910 a series of appropriations 
were passed that provided funds to purchase small tracts of land in central and 
northern California for landless Indians of those areas. The land acquisitions 
resulted in what has been referred to as the Rancheria System in California. 

In 1934, with the passage of the Indian Reorganization Act (IRA), the 
reconstituting of tribal governments included the BIA's supervision of elections 
among California tribes, including most of the Rancheria groups. Although many 
tribes accepted the provisions of the IRA, few California tribes benefited 
t~conomically from the IRA because of the continuing inequities in funding of 
Federal Indian programs. 

Beginning in 1944, forces within the BIA began to propose partial liquidation of 
the Rancheria system. Even the limited efforts to address the needs of California 
Indians at the tum of the century and again through passage of the IRA were 
halted by the federal government when it adopted the policy of termination. 
California became a primary target of this policy when Congress slated forty-one 
(41), California Rancherias for termination pursuant to the Rancheria Act of 1958. 

During the past quarter century, judicial decisions and settlements have restored 
27 of the 38 Rancherias that were terminated under the original Rancheria Act. 
Additional tribes have since then been restored as a result of Acts ofCongress. 

This brief history only begins to explain why the Pacific Regional Office is 
unique. California tribes today continue to develop their tribal infrastructure as a 
result ofnot having the same opportunities that have been provided to other native 
groups throughout the Country. California has a large number of aboriginal 
native populations who are not currently recognized by the United States which 
presents [its] own list of problems. 

These unique BIA-recognized circumstances left a number of federally-recognized Indian tribes 
that are still located in California with no reservations on which to conduct their governmental 
activities, or undeveloped reservations, which lack adequate meeting facilities, essential utility 
services" or mail service, making it impractical for the tribes to conduct their governmental 
activities on their reservations. And, it is due to these unique BIA-recognized circumstances that 
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both landless tribes and the tribes with undeveloped reservations are currently unable to exercise 
their rights to self-governance without interference from California's sales and use tax. 

Therefore, during its July 26, 2011, Business Taxes Committee meeting, the Board detennined 
that the nature of the state, federal, and tribal interests at stake dictate that federal law preempts 
the imposition of California's sales and use tax on the sale of tangible personal property to and 
the use of tangible personal property by the tribal governments of federally-recognized 
California Indian tribes, when such property is purchased for use in tribal self-governance, and 
the tribal governments have no reservation on which to conduct their governmental activities or 
the tribal governments have undeveloped reservations where it is impractical to conduct their 
governmental activities, due to the unique BIA-recognized circumstances discussed above. This 
is because the taxation of these types of transactions involving off-reservation sales and use, and 
only these types of off-reservation transactions, would directly interfere with the tribes' 
sovereignty and therefore unlawfully infringe on the rights of federally-recognized Indian tribes 
to make their own laws and be ruled by them. The Board has not found any persuasive authority 
that could establish a general exemption for off-reservation sales of tangible personal property to 
Indians or purchases of tangible personal property by Indians for use off reservation. 

The Board detennined that it is necessary to amend Regulation 1616 to add a new subdivision 
(d)( 4)( G) for the specific purpose of implementing, interpreting, and making specific the 
provisions of RTC section 6352 by recognizing the additional, limited federal preemption 
described above. The Board detennined that it is necessary for the proposed amendments to 
Regulation 1616 recognizing such federal preemption to only exempt the sale and use oftangiblc 
personal property that is delivered to an officially-recognized Indian tribe at the principal place 
where the tribe's government meets to conduct tribal business so that there is some way for 
retailers and the Board to verify exempt transactions. The Board understands that tribes may not 
own any real estate where their tribal governments can meet to conduct tribal business and they 
may occasionally meet at more than one place during a given period, and the Board has proposed 
to adopt a "principal place" test because the Board detennined that such a test is sufficiently 
flexible to take into account the varying circumstances under which some tribal governments 
meet and therefore does not unlawfully infringe on the tribes' rights to self-governance. The 
Board also detennined that it is necessary for the proposed amendments to Regulation 1616 
recognizing such federal preemption to only exempt the use of tangible personal property if the 
property is used in tribal self-governance more than it is used for purposes other than tribal self­
governance within the first 12 months following delivery_ This is because the Board is not 
preempted from imposing a use tax on property that is used off reservation more than it is used 
on a reservation within the first 12 months following delivery and that is also used for purposes 
other th~m tribal self-governance more than it is used for tribal self-governance within the first 12 
months tollowing delivery_ 

As a res1l.llt, the Board proposes to amend Regulation 1616, to add a new subdivision (d)(4)(G), 
to implement, interpret, and make specific the provisions ofRTC section 6352 by recognizing 
the additional, limited federal preemption described above. The objective of the proposed 
amendments is to clarify the additional circumstances under which sales of tangible personal 
property to and the use of tangible personal property by the governments of federally-recognized 
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Indian tribes are exempt from California sales and use tax because the tax is preempted by 
federal law. 

There are no comparable federal regulations or statutes to Regulation 1616. 

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 1616 
will not impose a mandate on local agencies or school districts, including a mandate that is 
required to be reimbursed under part 7 (commencing with section 17500) of division 4 of title 2 
of the Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND SCHOOL 
DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 1616 
will result in no direct or indirect cost or savings to any state agency, any cost to local agencies 
or school districts that is required to be reimbursed under part 7 (commencing with section 
17500) of division 4 of title 2 of the Government Code, other non-discretionary cost or savings 
imposed on local agencies, or cost or savings in federal funding to the State of California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

The adoption of the proposed amendments to Regulation 1616 will recognize the holdings of 
United Stated Supreme Court opinions regarding the federal preemption of state taxation when it 
unlawfully infringes on the rights of federally-recognized Indian tribes to make their own laws 
and be ruled by them and further clarify the types of transactions that are already exempt from 
sales and use tax under RTC section 6352. Therefore, the Board has made an initial 
determination that the adoption of the proposed amendments to Regulation 1616 will not have a 
significant, statewide adverse economic impact directly affecting business, including the ability 
of California businesses to compete with businesses in other states. 

The adoption of the proposed amendments to Regulation 1616 may affect small business. 

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES 

The Board is not aware of any cost impacts that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed action. 
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RESULTS OF THE ASSESSMENT REQUIRED BY GOVERNMENT CODE SECTION 
11346.3, SUBDIVISION (b) 

The Board has detennined that the adoption of the proposed amendments to Regulation 1616 
will neither create nor eliminate jobs in the State of California nor result in the elimination of 
existing businesses nor create or expand business in the State of California. 

NO SIGNIFICANT EFFECT ON HOUSING COSTS 

Adoption of the proposed amendments to Regulation 1616 will not have a significant effect on 
housing costs. 

DETERMINATION REGARDING ALTERNATIVES 

The Board must determine that no reasonable alternative considered by it or that has been 
otherwise identified and brought to its attention would be more effective in carrying out the 
purpose for which this action is proposed, or be as effective as and less burdensome to affected 
private persons than the proposed action. 

CONT ACT PERSONS 

Questions regarding the substance of the proposed amendments should be directed to Bradley M. 
Heller, Tax Counsel IV, by telephone at (916) 323-3091, bye-mail at 
Bradley,Heller@boe.ca.gov, or by mail at State Board of Equalization, Attn: Bradley M. Heller, 
MIC:82" 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witness(:s at the public hearing, and inquiries concerning the proposed administrative action 
should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445­
2130, by fax at (916) 324-3984 , bye-mail at Richard.Bennion@boe.ca.gov, or by mail at State 
Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 942879, 
Sacramt~nto, CA 94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends at 9:30 a.m. on November 15, 2011, or as soon thereafter as 
the Board begins the public hearing regarding the proposed amendments to Regulations 1616 
during the November 15-17, 2011, Board meeting. Written comments received by Mr. Rick 
Bennion at the postal address, email address, or fax number provided above, prior to the close of 
the written comment period, will be presented to the Board and the Board will consider the 
statements, arguments, and/or contentions contained in those written comments before the Board 
decides whether to adopt the proposed amendments to Regulation 1616. The Board will only 
consider written comments received by that time. 

mailto:Richard.Bennion@boe.ca.gov
mailto:Bradley,Heller@boe.ca.gov
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AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF 
PROPOSED AMENDMENTS 

The Board has prepared an underscored version of the text of Regulation 1616 illustrating the 
express tenns of the proposed amendments and an initial statement of reasons for the adoption of 
the proposed amendments. These documents and all the infonnation on which the proposed 
amendments are based are available to the public upon request. The rulemaking file is available 
for public inspection at 450 N Street, Sacramento, California. The express tenns of the proposed 
amendments to Regulation 1616 and the Initial Statement of Reasons are also available on the 
Board's Website at H!vl'w.boe.ca.gov. 

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt the proposed amendments to Regulation 1616 with changes that are 
nonsubstantial or solely grammatical in nature, or sufficiently related to the original proposed 
text that the public was adequately placed on notice that the changes could result from the 
originally proposed regulatory action. If a sufficiently related change is made to the proposed 
amendments, the Board will make the full text of the resulting regulation, with the change clearly 
indicated, available to the public for at least 15 days before adoption. The text of the resulting 
regulation will be mailed to those interested parties who commented on the original proposed 
amendments orally or in writing or who asked to be infonned of such changes. The text of the 
resulting regulation will also be available to the public from Mr. Bennion. The Board will 
consider written comments on the resulting regulation that are received prior to adoption. 

AVAILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts the proposed amendments to Regulation 1616, the Board will prepare a Final 
Statement of Reasons, which will be made available for inspection at 450 N Street, Sacramento, 
California, and available on the Board's Website at wH'W.boe.ca.gov. 

Sincerely, 

'-;(}u..u.-q ·t/LJd}J 
Diane G. Olson, Chief 
Board Proceedings Division 

DGO:reb 

http:wH'W.boe.ca.gov
http:H!vl'w.boe.ca.gov


Initial Statement of Reasons 

Adoption of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1616, 


Federal Areas 

SPECIFIC PURPOSE AND NECESSITY 

Current Regulation 1616 

Revenue and Taxation Code (RTC) section 6352 exempts the sale and the storage, use, or 
other consumption of tangible personal property from sales and use tax when California 
is prohibited from taxing the sale or use of tangible personal property under federal law , 
including the United States Constitution. 

In 1831, Chief Justice Marshall recognized that Indian tribes, which are officially 
recognized by the government of the United States, are independent nations that retain 
inherent rights to self-government. (Cherokee Nation v. Georgia (1831) 30 U.S. 1, 16.) 
Justice Marshall also recognized that article 1, section 8, clause 3 of the United States 
Constitution reserves to the United States Government the exclusive authority to regulate 
commerce with the Indian tribes. (Id. at p. 18.) 

Subsequent United States Supreme Court opinions further explained that federally­
recognized Indian tribes "retain 'attributes of sovereignty over both their members and 
their territory'" (White Mountain Apache Tribe v. Bracker (1980) 448 U.S. 136, 142 
[quoting from United States v. Mazurie (1975) 419 U.S. 544, 557]), "as a separate people, 
with the power of regulating their internal and social relations, and thus far [are] not 
brought under the laws" of the United States or the states in which the tribes reside. 
(Bracker, 448 U.S. at p. 142 [quoting from McClanahan v. Arizona State Tax 
Commission (1973) 411 U.S. 164,173, which was quoting from United States v. Kagama 
(1886) 118 U.S. 375].) 

In 1978, the State Board of Equalization (Board) added subdivision (d) to California 
Codl~ of Regulations, title 18, section (Regulation) 1616, Federal Areas, to prescribe the 
circumstances underwhich the sale and use of tangible personal property on an Indian 
reservation l are exempt from sales and use tax under RTC section 6352 because the tax is 

I In this context, the tenn "reservation" refers to all land that is considered "Indian country" as defined by 
18 U.S.C. § 1151, which provides that "the tenn 'Indian country' ... means (a) all land within the limits of 
any Indian reservation under the jurisdiction of the United States Government, notwithstanding the 
issuance ofany patent, and, including rights-of-way running through the reservation, (b) all dependent 
Indian communities within the borders of the United States whether within the original or subsequently 
acquired territory thereof, and whether within or without the limits of a state, and (c) all Indian allotments, 
the Indian titles to which have not been extinguished, including rights-of-way running through the same." 
(See, e.g., Sales and Use Tax Annotation 305.0024.250 (8/26/1996).) 
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preempted by federal law. Subdivision (d) is based upon United States Supreme Court 
cases regarding the federal preemption of the states' authority to tax federally-recognized 
Indian tribes and their members, which have held that the application of state sales and 
use tax is preempted with regard to the sale and use of property on Indian reservations if 
the legal incidence of the tax falls on a tribe or tribal members. Regulation 1616, 
subdivision (d), is still consistent with United States Supreme Court opinions preempting 
California sales and use tax when the tax unlawfully infringes upon federally-recognized 
Inidan tribes' sovereignty over their reservations. (See, e.g., Wagnon v. Prairie Band of 
Potawatomi Nation (2005) 546 U.S. 95, 101-102.) 

Pursuant to the current provisions of Regulation 1616, subdivision (d)(4)(A) and (E), 
sales tax will not apply to the sale of tangible personal property to an Indian if the 
property is delivered to the Indian and ownership of the property transfers to the Indian on a 
reservation, and use tax will not apply to tangible personal property delivered to an Indian on 
a reservation unless the property is used off a reservation more than it is used on a reservation 
during the first 12 months following delivery. The federal preemption recognized by the 
current provisons of Regulation 1616, subdivision (d), allows the government of a 
federally-recognized Inidan tribe to purchase tangible personal property for use in tribal 
self-governance without being subject to California sales and use tax if the property is 
delivered to the tribal government on its tribe's reservation and the property is used on 
the reservation more than it is used off reservation during the first 12 months following 
delivery. The current provisions of Regulation 1616, subdivision (d), do not address 
situations where California sales and use tax is preempted by federal law because the tax 
unlawfuly infringes on federally-recognized Indian tribes' soveriegnty over their 
members. 

Proposed Amendments to Regulation 1616 

United States Supreme Court opinions published after the initial adoption of Regulation 
1616, subdivision (d), have established additional "principles with respect to the 
boundaries between state regulatory authority and tribal self-government" in the context 
of state taxation. (Bracker, supra, 448 U.S. at p. 141.) The United States Supreme Court 
has held that: 

• 	 Federal law preempts a state's authority to tax an activity undertaken on a 
"reservation or by tribal members" (!d. at p. 143) in cirucmtances where the tax 
unlawfully infringes on the right of federally-recognized Indian tribes "to make 
their own laws and be ruled by them" (Id. at p. 142 [quoting from Williams v. Lee 
(1959) 358 U.S. 217, 220]); 

• 	 State taxation of Indians is not generally preempted outside Indian reservations, 
however, state taxation of Indians outside of Indian reservations may nonetheless 
be preempted under appropriate circumstances (see, e.g., Oklahoma Tax 
Commission v. Sac and Fox Nation (1993) 508 U.S. 114, 126, in which Justice 
O'Connor contemplated whether state taxation may be preempted outside of a 
tribe's territorial jurisdiction, but the court refrained from resolving the issue 
because it was not directly before the court; see also Wagnon, supra, 546 U.S. at 

2 




p. 113 [quoting from Mescalero Apache Tribe v. Jones (1972) 411 U.S. 145, 148­
149] indicating that there are some exceptions to the "general" rule that states are 
permitted to tax Indians when they reside outside of Indian reservations); and 

• 	 "[T]here is no rigid rule by which to resolve the question whether a particular 
state law may be applied to an Indian Reservation or to tribal members" (Bracker, 
supra, 448 U.S. at p. 142), and state taxation is preempted when "a particularized 
inquiry into the nature of the state, federal, and tribal interests at stake" indicate 
that, in a "specific context, the exercise of state authority would violate federal 
law" (ld. at p. 145) because it unlawfully infringes on the right of federally­
recognized Indian tribes "to make their own laws and be ruled by them." (ld. at p. 
142.) 

Therefore, the Board reviewed the particular facts and circumstances applicable to the 
imposition ofCalifomia's sales and use tax on the sale oftangible personal property to 
and the storage, use, or other consumption oftangible personal property by the tribal 
governments of Indian tribes that are officially recognized by the United States, but 
cannot satisfy the current provisions of the exemptions prescribed by Regulation 1616, 
subdivision (d)( 4)(A) and (E), because their tribes do not have reservations on which to 
take delivery of and use their property or their tribes have undeveloped reservations 
where it would be impractical to take delivery of and use their property. 

First, the Board found that there was a major shift in the United States' policies towards 
Indilffis that was implemented, at least in part, by the enactment of the Indian 
Reorganization Act (IRA) of 1934 (Pub.L. No. 73-383 (June 18, 1934) 48 Stat. 984), 
which represented formal federal recognition of a unique relationship between Indian 
tribes' sovereignty and land, and the federal government's duty to help restore Indian 
tribes' economic and governmental self-sufficiency, as sovereigns, through the 
acquisition of land. Specifically, section 5 of the IRA, which was subsequently codified 
(with minor amendments) as section 465 of title 25 of the United States Code, currently 
provides that: 

The Secretary of the Interior is hereby authorized, in his discretion, to 
acquire through purchase, relinquishment, gift, exchange, or assignment, 
any interest in lands, water rights, or surface rights to lands, within or 
without existing reservations, including trust or otherwise restricted 
allotments whether the allottee be living or deceased, for the purpose of 
providing land for Indians. 

[~ ... [~ 

Title to any lands or rights acquired pursuant to this Act or the Act of July 
28, 1955 (69 Stat. 392), as amended (25 U.S.c. 608 et seq.) shall be taken 
in the name of the United States in trust for the Indian tribe or individual 
Indian for which the land is acquired, and such lands or rights shall be 
exempt from State and local taxation. 
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Thus, the Department of the Interior "has had discretionary authority to take title to land, 
in the name of the United States, in trust for the benefit of Indian tribes" since 1934. (44 
S.D. L. Rev. 681, 685.) And, when that discretion is exercised, the Secretary of the 
Interior accepts a fiduciary duty over the trust land and "the land is freed from federal and 
state taxes." (/d. at p. 682.) In other words, a clear connection exists between tribal self­
governance, the acquisition of trust land, and the preemption of state taxation. 

Second; the Board found that the Department of the Interior's discretion to acquire land 
for the benefit of Indian tribes creates a tension between Indian tribes and nontribal 
governments: "Indian tribes need and are entitled to have lands taken into trust. Non­
tribal governments are interested in keeping such lands on their tax rolls." (44 S.D. L. 
Rev.. 681,682.) Moreover, inherent in this federal discretion is the principle that one of 
the functions of a landless Indian tribe's government is to petition the Secretary of the 
Interior to acquire lands in trust for the tribe so that the tribe will have territorial 
boundaries in which to exercise its sovereignty. As a result, the Board determined that 
California's taxation of sales to and purchases by federally-recognized Indian tribes of 
tangible personal property for use by their tribal governments in applying to the Secretary 
of the Interior for the acquisition of trust lands would unlawfully infringe upon their tribal 
sovereignty in certain contexts. A determination that is supported by the maxim that "the 
power to tax involves the power to destroy ... [and] that there is a plain repugnance, in 
conferring on one government a power to control the constitutional measures of another." 
(McCulloch v. State ofMaryland (1819) 17 U.S. 316,431.) 

Third, the Board found that all three branches of the federal government have recognized 
Indian tribes' interests in tribal sovereignty and the attributes of such sovereignty. The 
United States Supreme Court has long recognized that Indian tribes retain "attributes of 
sovereignty over both their members and their territory." (Bracker, supra, 448 U.S. at p. 
142.) Moreover, Congress, in 1995, declared that "(1) there is a government-to­
government relationship between the United States and each Indian tribe; (2) the United 
States has a trust responsibility to each tribal government that includes the protection of 
the sovereignty of each tribal government; (3) Congress, through statutes, treaties, and 
the exercise of administrative authorities, has recognized the self-determination,. self­
reliance, and inherent sovereignty of Indian tribes; and (4) Indian tribes possess the 
inherent authority to establish their own form of government." (25 U.S.C. § 3601.) 
Addltionally, the United States Department of Justice conducts its Indian affairs under a 
June 1, 1995, policy memorandum, in which the Attorney General recognizes similar 
attributes of tribal sovereignty. 

Fourth, the Board reviewed the present status of California's Indian tribes and found that 
the Bureau of Indian Affairs (BIA) provides the following information with respect to 
their unique status: 

While the history of the Federal-Indian relationship in California shares 
some common characteristics with that of Native people elsewhere in the 
United States, it is different in many aspects. It includes the 
unprecedented magnitude of non-native migration into California after the 
discovery of gold in 1848, nine days before the signing of the Treaty of 
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Guadalupe Hidalgo; the Senate's refusal to ratify the 18 treaties negotiated 
with California tribes during 1851-52; and the lawless nature of 
California's settlement after the Treaty of Guadalupe Hidalgo, including 
State sanctioned efforts to "exterminate" the indigenous population. 

Under pressure from the California Congressional delegation, the United 
States Senate not only refused to sign the 18 treaties that had been 
negotiated, but they also took extraordinary steps to place the treaties 
under seal. Between the un-ratified treaties and the Land Claims Act of 
1851, most California Indians became homeless. 

Major shifts in federal Indian policy at the national level during the late 
19th century exacerbated the Indian problems in California. Passage of 
the General Allotment Act in 1887 opened part of the limited lands in 
California to non-Indian settlement. In 1905 the public was finally 
advised of the 18 un-ratified treaties. Citizens sympathetic to the 
economic and physical distress of California Indians encouraged Congress 
to pass legislation to acquire isolated parcels of land for homeless 
California Indians. Between 1906 and 1910 a series of appropriations 
were passed that provided funds to purchase small tracts of land in central 
and northern California for landless Indians of those areas. The land 
acquisitions resulted in what has been referred to as the Rancheria System 
in California. 

In 1934, with the passage of the Indian Reorganization Act (IRA), the 
reconstituting of tribal governments included the BIA's supervision of 
elections among California tribes, including most of the Rancheria groups. 
Although many tribes accepted the provisions of the IRA, few California 
tribes benefited economically from the IRA because of the continuing 
inequities in funding ofFederal Indian programs. 

Beginning in 1944, forces within the BIA began to propose partial 
liquidation of the Rancheria system. Even the limited efforts to address 
the needs of California Indians at the turn of the century and again through 
passage of the IRA were halted by the federal government when it adopted 
the policy of termination. California became a primary target of this 
policy when Congress slated forty-one (41), California Rancherias for 
termination pursuant to the Rancheria Act of 1958. 

During the past quarter century, judicial decisions and settlements have 
restored 27 of the 38 Rancherias that were terminated under the original 
Rancheria Act. Additional tribes have since then been restored as a result 
ofActs of Congress. 

This brief history only begins to explain why the Pacific Regional Office 
is unique. California tribes today continue to develop their tribal 
infrastructure as a result of not having the same opportunities that have 
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been provided to other native groups throughout the Country. California 
has a large number of aboriginal native populations who are not currently 
recognized by the United States which presents [its] own list ofproblems. 

These unique BIA-recognized circumstances left a number of federally-recognized Indian 
tribes that are still located in California with no reservations on which to conduct their 
governmental activities, or undeveloped reservations, which lack adequate meeting 
facilities, essential utility services, or mail service, making it impractical for the tribes to 
conduct their governmental activities on their reservations. And, it is due to these unique 
BIA-recognized circumstances that both landless tribes and the tribes with undeveloped 
reservations are currently unable to exercise their rights to self-governance without 
interference from California's sales and use tax. 

Therefore, during its July 26, 2011, Business Taxes Committee meeting, the Board 
determined that the nature of the state, federal, and tribal interests at stake dictate that 
federal law preempts the imposition of California's sales and use tax on the sale of 
tangible personal property to and the use of tangible personal property by the tribal 
governments of federally-recognized California Indian tribes, when such property is 
purchased for use in tribal self-governance, and the tribal governments have no 
reservation on which to conduct their governmental activities or the tribal governments 
have undeveloped reservations where it is impractical to conduct their governmental 
activities, due to the unique BIA-recognized circumstances discussed above. This is 
because the taxation of these types of transactions involving off-reservation sales and use, 
and only these types of off-reservation transactions, would directly interfere with the 
tribes' sovereignty and therefore unlawfully infringe on the rights of federally-recognized 
Indi~m tribes to make their own laws and be ruled by them. The Board has not found any 
persuasive authority that could establish a general exemption for off-reservation sales of 
tangible personal property to Indians or purchases of tangible personal property by 
Indians for use off reservation. 

The Board determined that it is necessary to amend Regulation 1616 to add a new 
subdivision (d)( 4)( G) for the specific purpose of implementing, interpreting, and making 
specific the provisions ofRTC section 6352 by recognizing the additional, limited federal 
preemption described above and clarifying the additional circumstances under which 
sales of tangible personal property to and the use of tangible personal property by the 
govf:rnments of federally-recognized Indian tribes are exempt from California sales and 
use tax because the tax is preempted by federal law . 

The Board determined that it is necessary for the proposed amendments to Regulation 
1616 recognizing such federal preemption to only exempt the sale and use of tangible 
personal property that is delivered to an officially-recognized Indian tribe at the principal 
place where the tribe's government meets to conduct tribal business so that there is some 
way for retailers and the Board to verify exempt transactions. The Board understands 
that tribes may not own any real estate where their tribal governments can meet to 
conduct tribal business and they may occasionally meet at more than one place during a 
given period, and the Board has proposed to adopt a "principal place" test because the 
Board determined that such a test is sufficiently flexible to take into account the varying 
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circumstances under which some tribal governments meet and therefore does not 
unlawfully infringe on the tribes' rights to self-governance. 

The Board determined that it is necessary for the proposed amendments to Regulation 
1616 recognizing such federal preemption to only exempt the use of tangible personal 
property if the property is used in tribal self-governance more than it is used for purposes 
other than tribal self-governance within the first 12 months following delivery. This is 
because the Board also determined that that the nature of the state, federal, and tribal 
interests at stake indicate that California is not preempted from imposing a use tax on 
property that is used off reservation more than it is used on a reservation within the first 
12 months following delivery and that is also used for purposes other than tribal self­
governance more than it is used for tribal self-governance within the first 12 months 
following delivery. 

As a result, the Board proposes to amend Regulation 1616, to add a new subdivision 
(d)(4)(G) for the specific purpose of implementing, interpreting, and making specific the 
provisions ofRTC section 6352 by recognizing the additional, limited federal preemption 
described above and clarifying the additional circumstances under which sales of tangible 
personal property to and the use of tangible personal property by the governments of 
federally-recognized Indian tribes are exempt from California sales and use tax because 
the tax is preempted by federal law. 

There are no comparable federal regulations or statutes to Regulation 1616. 

DOCUMENTS RELIED UPON 

Board staff prepared Formal Issue Paper 11-005 regarding the proposed amendments to 
Regulation 1616 and submitted it to the Board for consideration at the Board's July 26, 
201], Business Taxes Committee meeting. The Board relied upon Formal Issue Paper 
11-005, the exhibits to the formal issue paper, and comments made during the July 26, 
201 ] , discussion of the formal issue paper in deciding to propose the amendments to 
Regulation 1616, subdivision (d), described above. 

ALTERNATIVES CONSIDERED 

The Board considered whether to begin the formal rulemaking process to adopt the 
proposed amendments to Regulation 1616 at this time or, alternatively, whether to take 
no action at this time. However, the Board decided to begin the formal ru1emaking 
process to adopt the proposed amendments to Regulation 1616 at this time because the 
amendments are necessary to implement, interpret, and make specific the provisions of 
RTC section 6352 by recognizing the additional, limited federal preemption described 
above and clarifying the additional circumstances under which sales of tangible personal 
property to and the use of tangible personal property by the governments of federall y­
recognized Indian tribes are exempt from California sales and use tax because the tax is 
preempted by federa11aw. 
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No reasonable alternative to the proposed amendments to Regulation 1616 has been 
brought to the Board's attention that would be effective in carrying out the purpose for 
which the amendments are proposed and that would lessen any adverse impact on small 
business, if any, from the proposed regulatory action and the Board has not rejected any 
such alternative. 

NO ADVERSE ECONOMIC IMPACT ON BUSINESS 

The adoption of the proposed amendments to Regulation 1616 will recognize the 
holdings of United Stated Supreme Court opinions regarding the preemption of state 
taxation when it unlawfully infringes on the rights of federally-recognized Indian tribes to 
make their own laws and be ruled by them and further clarify the types of transactions 
that are already exempt from sales and use tax under RTC section 6352. Therefore, the 
Board has made an initial determination that the adoption of the proposed amendments to 
Regulation 1616 will not have a significant adverse economic impact on business, 
including small business. 

The proposed regulation may affect small business. 

8 




Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1616, 


Section 1616. Federal Areas. 

(a) In General. Tax applies to the sale or use of tangible personal property upon federal 
areas to the same extent that it applies with respect to sale or use elsewhere within this 
state. 

(b) Alcoholic Beverages. Manufacturers, wholesalers and rectifiers who deliver or cause 
to be delivered alcoholic beverages to persons on federal reservations shall pay the state 
retailer sales tax on the selling price of such alcoholic beverages so delivered, except 
when such deliveries are made to persons or organizations which are instrumentalities of 
the Federal Government or persons or organizations which purchase for resale. 

Sales to officers' and non-commissioned officers' clubs and messes may be made without 
sales tax when the purchasing organizations have been authorized, under appropriate 
regulations and control instructions, duly prescribed and issued, to sell alcoholic 
beverages to authorized purchasers. * 

(c) Sales Through Vending Machines. Sales through vending machines located on Army, 
Navy, or Air Force installations are taxable unless the sales are made by operators who 
lease the machines to exchanges of the Army, Air Force, Navy, or Marine Corps, or other 
instrumentalities of the United States, including Post Restaurants and Navy Civilian 
Cafeteria Associations, which acquire title to and sell the merchandise through the 
machines to authorized purchasers. 

For the exemption to apply, the contracts between the operators and the United States 
instrumentalities and the conduct of the parties must make it clear that the 
instrumentalities acquire title to the merchandise and sell it through machines leased from 
the operators to authorized purchasers. 

(d) Ilildian Reservations. 

(1) In General. Except as provided in this regulation, tax applies to the sale or use of 
tangible personal property upon Indian reservations to the same extent that it applies 
with respect to sale or use elsewhere within this state. 

(2) Definitions. For purposes of this regulation "Indian" means any person of Indian 
descent who is entitled to receive services as an Indian from the United States 
Department of the Interior. 

Indian organizations are entitled to the same exemption as a Indians. "Indian 
organization" includes Indian tribes and tribal organizations and also includes 
partnerships all of whose members are Indians. The term includes corporations 
organized under tribal authority and wholly owned by Indians. The term excludes 
other corporations, including other corporations wholly owned by Indians. 
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"Reservation" includes reservations, rancherias, and any land held by the United 
States in trust for any Indian tribe or individual Indian. 

(3) Sales by On-Reservation Retailers. 

(A) Sales by Indians. 

1. Sales by Indians to Indians who reside on a reservation. Sales tax does not 
apply to sales of tangible personal property made to Indians by Indian retailers 
negotiated at places of business located on Indian reservations if the purchaser 
resides on a reservation and if the property is delivered to the purchaser on a 
reservation. The purchaser is required to pay use tax only if, within the first 12 
months following delivery, the property is used off a reservation more than it 
is used on a reservation. 

2. Sales by Indians to non-Indians and Indians who do not reside on a 
reservation. Sales tax does not apply to sales of tangible personal property by 
Indian retailers made to non-Indians and Indians who do not reside on a 
reservation when the sales are negotiated at places ofbusiness located on 
Indian reservations if the property is deliveredto the purchaser on the 
reservation. Except as exempted below, Indian retailers are required to collect 
use tax from such purchasers and must register with the Board for that 
purpose. 

Indian retailers selling meals, food or beverages at eating and drinking 
establishments are not required to collect use tax on the sale ofmeals, food or 
beverages that are sold for consumption on an Indian reservation. 

(B) Sales by non-Indians. 

1. Sales by non-Indians to Indians who reside on a reservation. Sales tax does 
not apply to sales of tangible personal property made to Indians by retailers 
when the sales are negotiated at places ofbusiness located on Indian 
reservations if the property is delivered to the purchaser on a reservation. The 
sale is exempt whether the retailer is a federally licensed Indian trader or is 
not so licensed. The purchaser is required to pay use tax only if, within the 
first 12 months following delivery, the property is used off a reservation more 
than it is used on a reservation. 

2. Sales by non-Indians to non-Indians and Indians who do not reside on a 
reservation. Either sales tax or use tax applies to sales of tangible personal 
property by non-Indian retailers to non-Indians and Indians who do not reside 
on a reservation. 

(C) Resale Certificates. Persons making sales for resale of tangible personal 
property to retailers conducting business on an Indian reservation should obtain 
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resale certificates from their purchasers. If the purchaser does not have a permit 
and all the purchaser'S sales are exempt under paragraph (d)(3)(A) of this 
regulation, the purchaser should make an appropriate notation to that effect on the 
certificate in lieu of a seller's permit number (see Regulation 1668, "Resale 
Certificates"). 

(4) Sales by Off-Reservation Retailers. 

(A) Sales Tax -In General. Sales tax does not apply to sales of tangible personal 
property made to Indians negotiated at places ofbusiness located outside Indian 
reservations if the property is delivered to the purchaser and ownership to the 
property transfers to the purchaser on the reservation. Generally ownership to 
property transfers upon delivery ifdelivery is made by facilities of the retailer and 
ownership transfers upon shipment ifdelivery is made by mail or carrier. Except 
as otherwise expressly provided herein, the sales tax applies if the property is 
delivered off the reservation or if the ownership to the property transfers to the 
purchaser off the reservation. 

(B) Sales Tax -Permanent Improvements -In General. Sales tax does not apply to 
a sale to an Indian of tangible personal property (including a trailer coach) to be 
permanently attached by the purchaser upon the reservation to realty as an 
improvement if the property is delivered to the Indian on the reservation. A trailer 
coach will be regarded as having been permanently attached if it is not registered 
with the Department ofMotor Vehicles. Sellers of property to be permanently 
attached to realty as an improvement should secure exemption certificates from 
their purchasers (see Regulation 1667, "Exemption Certificates"). 

(C) Sales Tax -Permanent Improvements -Construction Contractors. 

1. Indian contractors. Sales tax does not apply to ales of materials to Indian 
contractors if the property is delivered to the contractor on a reservation. Sales 
tax does not apply to sales of fixtures furnished and installed by Indian 
contractors on Indian reservations. The term "materials" and "fixtures" as 
used in this paragraph and the following paragraph are as defined in 
Regulation 1521 "Construction Contractors." 

2. Non-Indian contractors. Sales tax applies to sales ofmaterials to non-Indian 
contractors notwithstanding the delivery of the materials on the reservation 
and the permanent attachment of the materials to realty. Sales tax does not 
apply to sales of fixtures furnished and installed by non-Indian contractors on 
Indian reservations. 

(D) Use Tax -In General. Except as provided in paragraphs (d)(4)(E) and 
(d)( 4)(F) of this regulation, use tax applies to the use in this state by an Indian 
purchaser of tangible personal property purchased from an off-reservation retailer 
for use in this state. 
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(E) Use Tax -Exemption. Use tax does not apply to the use of tangible personal 
property (including vehicles, vessels, and aircraft) purchased by an Indian from an 
off-reservation retailer and delivered to the purchaser on a reservation unless, 
within the first 12 months following delivery, the property is used off a 
reservation more than it is used on a reservation. 

(F) Leases. Neither sales nor use tax applies to leases otherwise taxable as 
continuing sales or continuing purchases as respects any period of time the leased 
property is situated on an Indian reservation when the lease is to an Indian who 
resides upon the reservation. In the absence of evidence to the contrary, it shall be 
assumed that the use of the property by the lessee occurs on the reservation if the 
lessor delivers the property to the lessee on the reservation. Tax applies to the use 
of leased vehicles registered with the Department of Motor Vehicles to the extent 
that the vehicles are used off the reservation. 

(G) Property Used in Tribal Self-Governance. Sales and use tax does not apply to 
sales of tangible personal property to and the storage, use, or other consumption 
of tangible personal property by the tribal government of an Indian tribe that is 
officially recognized by the United States if: 

1. The tribal government's Indian tribe does not have a reservation or the 
principal place where the tribal government meets to conduct tribal business 
cannot be its Indian tribe's reservation because the reservation does not have a 
building in which the tribal government can meet or the reservation lacks one 
or more essential utility services, such as water, electricity, gas, sewage, or 
telephone, or mail service from the United States Postal Service; 

2. The property is purchased by the tribal government for use in tribal se1f­
governance, including the governance of tribal members, the conduct of inter­
governmental relationships, and the acquisition of trust land; and 

3. The property is delivered to the tribal government and ownership of the 
property transfers to the tribal government at the principal place where the 
tribal government meets to conduct tribal business. 

The purchase oftangible personal property is not exempt from use tax under this 
paragraph if the property is used for purposes other than tribal self-governance 
more than it is used for tribal self-governance within the first 12 months following 
delivery. 

Note:: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6017,6021, Revenue and Taxation Code, Public Law No. 817-76th Congress (Buck Act). 
Vending machines, sales generally, see Regulation 1574. Items dispensed for 10 ¢ or less, 
see Regulation 1574. Additional reference: Section 6352, Revenue and Taxation Code. 
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* The following is a summary of the pertinent regulations which have been issued: 

(a) General. Air force regulation 34-57, issued under date of February 9, 1968, army 
regulation 210-65, issued under date of May 4, 1966, and navy general order No. 15, 
issued under date of May 5, 1965, authorize the sale and possession of alcoholic 
beverages at bases and installations subject to certain enumerated restrictions. 

(b) Air Force. Air force regulation 34-57, paragraph 5, permits commissioned officers' 
and non-commissioned officers' open messes, subject to regulations established by 
commanders of major air commands to sell alcoholic beverages to authorized purchasers 
at bars and cocktail lounges, and provides that commanders will issue detailed control 
instructions. Paragraphs 8 and 9 require commanders of major air commands to issue 
regulations relative to package liquor sales and to procurement of alcoholic beverages, 
respecti vel y. 

(c) Army. Army regulation 210-65, paragraph 9, provides that major commanders are 
authorized to permit at installations or activities within their respective commands the 
dispensing of alcoholic beverages by the drink or bottle. Paragraph 11 of AR 210-65 
provides that when authorized by major commanders as prescribed in paragraph 9, AR 
210-65, officers' and non-commissioned officers' open messes may, subject to regulations 
prescribed by the commanding officer of the installation or activity concerned, dispense 
alcoholic beverages by the drink, and operate a package store. 

(d) Navy. Navy general order No. 15 provides that commanding officers may permit, 
subject to detailed alcoholic beverage control instructions, the sale of packaged alcoholic 
beverages by officers' and noncommissioned officers' clubs and messes and the sale and 
consumption of alcoholic beverages by the drink in such clubs and messes. 
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Regulation History 

Type of Regulation: Sales and Use Tax 

Regulation: 1616 

Title: 1616, Federal Areas 

Preparation: Brad Heller 
Legal Contact: Brad Heller 

Board proposes to amend Regulation 1616, Federal Areas, to clarify the 
additional circumstances under which sales of tangible personal property 
to and the use of tangible personal property by the governments of 
federally-recognized Indian tribes are exempt from California sales and 
use tax. 

History of Proposed Regulation: 

NovembE~r 15-17,2011 Public Hearing 
September 9, 2011 OAL publication date; 45-day public comment period begins; 

Interested Parties mailing 
August 3D, 2011 Notice to OAL 
July 27, ~~011 Business Tax Committee, Board Authorized Publication 

(Vote 5-0) 

Sponsor: NA 
Support: NA 
Oppose: NA 



Statement of Compliance 

The State Board of Equalization, in process of adopting Sales and Use Tax Regulation 1616, 
Federal Areas, did comply with the provision of Government Code section 11346.4(a)(1) 
through (4). A notice to interested parties was mailed on September 9,2011,67 days prior to the 
public hearing. 

November 16, 2011 

Regulations Coordinator 
State Board of Equalization 
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450 N STREET 

2 SACRAMENTO, CALIFORN 

3 NOVEMBER 15, 2011 

4 ---000--­

MR. HORTON: Ms. Olson, what is our next 

6 matter? 

7 MS. OLSON: Our next matter is F1, Proposed 

8 l\doption of Amendments to Regulation 1616, Federal 

9 

MR. HORTON: Members, Mr. ller's before us to 

11 make a present ion. 

12 MR. HELLER: Good afternoon, irman Horton, 

13 Nembers of Board. I'm Bradley Heller from the 

14 Board's gal Department and I'm here to re st that 

Board adopt proposed amendments to Sales and Use 

16 Tax Regulation 1616, Federal Areas, that the Board 

17 authoriz for publication during its Business Taxes 

18 Committee ing on July 26th. 

19 The propos amendments add a new subdivision, 

(G) (4), to the regulation to recognize that deral law 

21 preempts imposition of Cali rnia's sales and use 

22 tax on the sale of tangible personal property to and the 

23 use of tangible personal prope y by the tribal 

24 governments of rally recogniz California Indian 

tribes when such property is purchased for use in tribal 

26 self-governance and the tribal governments have no 

27 reservation on which to conduct ir governmental 

28 acti ties or the t 1 governments have under 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 4 

excuse me, have undeveloped reservations where it's 

impractical to conduct their governmental a ivities. 

I can answer any questions you may have. 

MR. HORTON: Thank you very much for your 

sentation. 

Discussion, Members? 

Member Yee. 

MS. YEE: Thank you, Mr. Chairman. 

I have no objections to this, obviously. I 

just wanted to thank staff aga for its diligence in 

working with the various representat s of the tribal 

communities. 

And also I want to recognize a couple of 

members who are re, out in the audience today. 

Thank you for your cooperation in putting this 

together, thank you. 

MR. HORTON: Members -­ further discussion, 

Members? 

MR. RUNNER: Move adoption. 

MR. HORTON: It's moved by Mr. Runner to 

adopt. 

MS. YEE: Second. 

MR. HORTON: Second by Member Yee. 

Without objection, Members, such will the 

8rder. 

---000­ -
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251 2011 MINUTES OF THE STATE BOARD OF EQUALIZATION 

Tuesday, November 15, 2011 

PUBLIC HEARINGS 

Proposed Adoption of Amendments to Regulation 1616, Federal Areas 

Bradley Heller, Tax Counsel, Legal Department, made introductory remarks 
regarding the adoption ofproposed amendments clarifying the types of transactions with 
governments of federally-recognized Indian tribes that are exempt under Revenue and Taxation 
Code, section 6352 (Exhibit 11.2). 

Speakers were invited to address the Board, but there were none. 

Action: Upon motion of Mr. Runner, seconded by Ms. Yee and unanimously carried, 
Mr. Horton, Ms. Steel, Ms. Yee, Mr. Runner and Ms. Mandel voting yes, the Board adopted 
amendments to Regulation 1616 as recommended by staff. 

Proposed Adoption of Amendments to Regulation 1807, Petitions for Reallocation 
of Local Tax, and, Regulation 1828, Petitions for Distribution or Redistribution of 
Transactions and Use Tax 

Bradley Heller, Tax Counsel, Legal Department, made introductory remarks 
regarding the adoption ofproposed amendments to improve the Board's review of local sales and 
use tax and district transactions and use tax petitions (Exhibit 11.3). 

Speakers: Robin Sturdivant, Local Government Advocate, The HdL Companies 
Johan Klehs, President, Johan Klehs & Company, Representing City of 

Livermore 

Action: Upon motion ofMs. Yee, seconded by Ms. Steel and unanimously carried, 
Mr. Horton, Ms. Steel, Ms. Yee, Mr. Runner and Ms. Mandel voting yes, the Board approved 
further changes to the published version of regulations 1807 and 1828 and ordered that the 
changed version be placed in the rulemaking file for 15 days. 

LEGAL APPEALS MATTERS, CONSENT 

With respect to the Legal Appeals Matters Consent Agenda, upon a single 
motion of Ms. Yee, seconded by Ms. Mandel and unanimously carried, Mr. Horton, Ms. Steel, 
Ms. Yee, Mr. Runner and Ms. Mandel voting yes, the Board made the following orders: 

Tirebusters, Inc., 390462 (CH) 
2-1-93 to 12-31-03, $644,280.69 Tax, $63,912.70 Failure to File Penalty, $1.288.96 Fraud 
Penalty, $319,563.02 Knowingly Operating without a Permit Penalty 
Action: Redetermine as recommended by the Appeals Division. 

http:319,563.02
http:1.288.96
http:63,912.70
http:644,280.69
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To Interested Parties: 

Notice of Proposed Regulatory Action 

by the 


State Board of Equalization 


Proposed to Amend Regulation 1616, Federal Areas 

NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pursuant to the authority vested in it by Revenue and 
Taxation Code (RTC) section 7051, proposes to adopt amendments to California Code of 
Regulations, title 18, section (Regulation) 1616, Federal Areas. Subdivision (d) ofRegulation 
1616 prescribes the application of the Sales and Use Tax Law (RTC § 6001 et seq.) to sales of 
tangible: personal property to and the storage, use, or other consumption oftangible personal 
property by Indians. The proposed amendments add new subdivision (d)(4)(G) to Regulation 
1616 to implement, interpret, and make specific the provisions ofRTC section 6352 by further 
prescribing the circumstances under which a sale of tangible personal property to and the 
storage, use, or other consumption of tangible personal property by the tribal government of an 
Indian tribe that is officially recognized by the United States is exempt from sales and use tax 
because the tax is preempted by federal law. 

PUBLIC HEARING 

The Board will conduct a meeting in Room 121, at 450 N Street, Sacramento, CaHfornia, on 
November 15-17, 2011. The Board will provide notice of the meeting to any person who 
requests that notice in writing and make the notice, including the specific agenda for the meeting, 
available on the Board's Website at www.boe.ca.goy at least 10 days in advance of the meeting. 

A public hearing regarding the proposed regulatory action will be held at 9:30 a.m. or as soon 
thereafter as the matter may be heard on November 15, 16, or 17, 2011. At the hearing, any 
interested person may present or submit oral or written statements, arguments, or contentions 
regarding the adoption of the proposed amendments to Regulation 1616. 

Item F1 
11-15-11 

www.boe.ca.goy
http:www.boe.ca.gov


Notice of Proposed Regulatory Action September 9, 2011 
Regulation 1616 

AUTHORITY 

RTC section 7051. 

REFERENCE 

RTC section 6352. 

INFORMATIVE DIGESTIPOLICY STATEMENT OVERVIEW 

Current Regulation 1616 
RTC section 6352 exempts the sale and the storage, use, or other consumption of tangible 
personal property from sales and use tax when California is prohibited from taxing the sale or 
use of tangible personal property under federal law, including the United States Constitution. 

In 1831, Chief Justice Marshall recognized that Indian tribes, which are officially recognized by 
the government of the United States, are independent nations that retain inherent rights to self~ 
government. (Cherokee Nation v. Georgia (1831) 30 U.S. 1, 16.) Justice Marshall also 
recognized that article 1, section 8, clause 3 of the United States Constitution reserves to the 
United States Government the exclusive authority to regulate commerce with the Indian tribes. 
(ld. at p. 18.) 

Subsequent United States Supreme Court opinions further explained that federally-recognized 
Indian tribes "retain 'attributes ofsovereignty over both their members and their territory'" 
(White Mountain Apache Tribe v. Bracker (1980) 448 U.S. 136, 142 [quoting from United States 
v. Mazurie (1975) 419 U.S. 544, 557]), "as a separate people, with the power ofregulating their 
internal and social relations, and thus far [are] not brought under the laws" of the United States 
or the states in which the tribes reside. (Bracker, 448 U.S. at p. 142 [quoting from McClanahan 
v. Arizona State Tax Commission (1973) 411 U.S. 164, 173, which was quoting from United 
States 'V. Kagama (1886) 118 U.S. 375].) 

In 1978, subdivision (d) was added to Regulation 1616 to prescribe the circumstances 
under which the sale and use of tangible personal property on an Indian reservation I are exempt 
from sales and use tax under RTC section 6352 because the tax is preempted by federal law. 
Subdivision (d) is based upon United States Supreme Court cases regarding the federal 
preemption of the states' authority to tax federally-recognized Indian tribes and their members, 
which have held that the application of state sales and use tax is preempted with regard to the 

I In this ,context, the term "reservation" refers to all land that is considered "Indian country" as defined by 18 U.S.C. 
§ 1151, which provides that "the term 'Indian country' ... means (a) all land within the limits of any Indian 
reservation under the jurisdiction of the United States Government, notwithstanding the issuance ofany patent, and, 
including rights-of~way running through the reservation, (b) all dependent Indian communities within the borders of 
the Unitc~ States whether within the original or subsequently acquired territory thereof, and whether within or 
without 1he limits ofa state, and (c) all Indian allotments, the Indian titles to which have not been extinguished, 
including rights-of-way running through the same." (See, e.g., Sales and Use Tax Annotation 305.0024.250 
(8/26/1996).) 
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sale and use of property on Indian reservations if the legal incidence of the tax falls on a tribe or 
tribal members. Regulation 1616, subdivision (d), is still consistent with United States Supreme 
Court opinions preempting California sales and use tax when the tax unlawfully infringes upon 
federally-recognized Inidan tribes' sovereignty over their reservations. (See, e.g., Wagnon v. 
Prairie Band ofPotawatomi Nation (2005) 546 U.S. 95, 101-102.) 

Pursuant to the current provisions of Regulation 1616, subdivision (d)(4)(A) and (E), sales tax 
will not apply to the sale of tangible personal property to an Indian if the property is delivered to 
the Indian and ownership of the property transfers to the Indian on a reservation, and use tax will 
not apply to tangible personal property delivered to an Indian on a reservation unless the 
property is used off a reservation more than it is used on a reservation during the first 12 months 
following delivery. The federal preemption recognized by the current provisons of Regulation 
1616, subdivision (d), allows the government of a federally-recognized Inidan tribe to purchase 
tangible personal property for use in tribal self-governance without being subject to California 
sales and use tax if the property is delivered to the tribal government on its tribe's reservation 
and the property is used on the reservation more than it is used off reservation during the first 12 
months following delivery. The current provisions of Regulation 1616, subdivision (d), do not 
address situations where California sales and use tax is preempted by federal law because the tax 
unlawfuly infringes on federally-recognized Indian tribes' soveriegnty over their members. 

Proposed Amendments to Regulation 1616 

United States Supreme Court opinions published after the initial adoption ofRegulation 1616, 
subdivision (d), have established additional "principles with respect to the boundaries between 
state re:gulatory authority and tribal self-government" in the context of state taxation. (Bracker, 
supra, 448 U.S. at p. 141.) The United States Supreme Court has held that: 

• 	 Federal law preempts a state's authority to tax an activity undertaken on a "reservation or 
by tribal members" (ld. at p. 143) in cirucmtances where the tax unlawfully infringes on 
the right of federally-recognized Indian tribes "to make their own laws and be ruled by 
them" (ld. at p. 142 [quoting from Williams v. Lee (1959) 358 U.S. 217, 220]); 

• 	 State taxation of Indians is not generally preempted outside Indian reservations, however, 
state taxation of Indians outside of Indian reservations may nonetheless be preempted 
under appropriate circumstances (see, e.g., Oklahoma Tax Commission v. Sac and Fox 
Nation (1993) 508 U.S. 114, 126, in which Justice O'Connor contemplated whether state 

. taxation may 	be preempted outside of a tribe's territorial jurisdiction, but the court 
refrained from resolving the issue because it was not directly before the court; see also 
Wagnon, supra, 546 U.S. at p. 113 [quoting from Mescalero Apache Tribe v. Jones 
(1972) 411 U.S. 145, 148-149] indicating that there are some exceptions to the "general" 
rule that states are permitted to tax Indians when they reside outside of Indian 
reservations); and 

• 	 "[T]here is no rigid rule by which to resolve the question whether a particular state law 
may be applied to an Indian Reservation or to tribal members" (Bracker, supra, 448 U.S. 
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at p. 142), and state taxation is preempted when "a particularized inquiry into the nature 
of the state, federal, and tribal interests at stake" indicate that, in a "specific context, the 
exercise of state authority would violate federal law" (Id. at p. 145) because it unlawfully 
infringes on the right of federally-recognized Indian tribes "to make their own laws and 
be ruled by them." (Id. at p. 142.) 

Therefore, the Board reviewed the particular facts and circumstances applicable to the imposition 
of California's sales and use tax on the sale of tangible personal property to and the storage, use, 
or other consumption of tangible personal property by the tribal governments of Indian tribes that 
are officially recognized by the United States, but cannot satisfy the current provisions of the 
exemptions prescribed by Regulation 1616, subdivision (d)( 4)( A) and (E), because their tribes do 
not have reservations on which to take delivery of and use their property or their tribes have 
undeveloped reservations where it would be impractical to take delivery ofand use their 
property. 

First, the Board found that there was a major shift in the United States' policies towards Indians 
that was implemented, at least in part, by the enactment of the Indian Reorganization Act (IRA) 
of 1934 (Pub.L. No. 73-383 (June 18, 1934) 48 Stat. 984), which represented formal federal 
recognition of a unique relationship between Indian tribes' sovereignty and land, and the federal 
government's duty to help restore Indian tribes' economic and governmental self-sufficiency, as 
sovereigns, through the acquisition of land. Specifically, section 5 of the IRA, which was 
subsequently codified (with minor amendments) as section 465 of title 25 of the United States 
Code, .~urrently provides that: 

The Secretary of the Interior is hereby authorized, in his discretion, to acquire 
through purchase, relinquishment, gift, exchange, or assignment, any interest in 
lands, water rights, or surface rights to lands, within or without existing 
reservations, including trust or otherwise restricted allotments whether the allottee 
be living or deceased, for the purpose ofproviding land for Indians. 

[1.J ... [1.J ­

Title to any lands or rights acquired pursuant to this Act or the Act of July 28, 
1955 (69 Stat. 392), as amended (25 U.S.C. 608 et seq.) shall be taken in the name 
of the United States in trust for the Indian tribe or individual Indian for which the 
land is acquired, and such lands or rights shall be exempt from State and local 
taxation. 

Thus, the Department of the Interior "has had discretionary authority to take title to land, in the 
name of the United States, in trust for the benefit of Indian tribes" since 1934. (44 S.D. L. Rev. 
681, 685.) And, when that discretion is exercised, the Secretary of the Interior accepts a 
fiduciary duty over the trust land and "the land is freed from federal and state taxes." (Id. at p. 
682.) In other words, a clear connection exists between tribal self-governance, the acquisition of 
trust land, and the preemption of state taxation. 
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Second, the Board found that the Department of the Interior's discretion to acquire land for the 
benefit of Indian tribes creates a tension between Indian tribes and nontribal governments: 
"Indian tribes need and are entitled to have lands taken into trust. Non-tribal governments are 
interested in keeping such lands on their tax rolls." (44 S.D. L. Rev. 681, 682.) Moreover, 
inherent in this federal discretion is the principle that one ofthe functions ofa landless Indian 
tribe's government is to petition the Secretary of the Interior to acquire lands in trust for the tribe 
so that the tribe will have territorial boundaries in which to exercise its sovereignty. As a result, 
the Board detennined that California's taxation ofsales to and purchases by federally-recognized 
Indian tribes of tangible personal property for use by their tribal governments in applying to the 
Secretary of the Interior for the acquisition oftrust lands would unlawfully infringe upon their 
tribal sovereignty in certain contexts. A detennination that is supported by the maxim that "the 
power to tax involves the power to destroy ... [and] that there is a plain repugnance, in 
conferring on one government a power to control the constitutional measures ofanother." 
(McCulloch v. State ofMaryland (1819) 17 U.S. 316, 431.) 

Third, the Board found that all three branches of the federal government have recognized Indian 
tribes' interests in tribal sovereignty and the attributes of such sovereignty. The United States 
Supreme Court has long recognized that Indian tribes retain "attributes of sovereignty over both 
their members and their territory." (Bracker, supra, 448 U.S. at p. 142.) Moreover, Congress, in 
1995, declared that "(1) there is a government-to-government relationship between the United 
States and each Indian tribe; (2) the United States has a trust responsibility to each tribal 
government that includes the protection of the sovereignty of each tribal government; (3) 
Congrt~ss, through statutes, treaties, and the exercise of administrative authorities, has recognized 
the se]f-detennination, self-reliance, and inherent sovereignty of Indian tribes; and (4) Indian 
tribes possess the inherent authority to establish their own form of government." (25 U.S.C. § 
3601.) Additionally, the United States Department of Justice conducts its Indian affairs under a 
June 1, 1995, policy memorandum, in which the Attorney General recognizes similar attributes 
of tribal sovereignty. 

Fourth, the Board reviewed the present status of California's Indian tribes and found that the 
Bureau of Indian Affairs (BIA) provides the following information with respect to their unique 
status: 

While the history of the Federal-Indian relationship in California shares some 
common characteristics with that ofNative people elsewhere in the United States, 
it is different in many aspects. It includes the unprecedented magnitude of non­
native migration into California after the discovery of gold in 1848, nine days 
before the signing of the Treaty of Guadalupe Hidalgo; the Senate's refusal to 
ratify the 18 treaties negotiated with California tribes during 1851-52; and the 
lawless nature of California's settlement after the Treaty of Guadalupe Hidalgo, 
including State sanctioned efforts to "exterminate" the indigenous population. 

Under pressure from the California Congressional delegation, the United States 
Senate not only refused to sign the 18 treaties that had been negotiated, but they 
also took extraordinary steps to place the treaties under seal. Between the un­
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ratified treaties and the Land Claims Act of 1851, most California Indians became 
homeless. 

Major shifts in federal Indian policy at the national level during the late 19th 
century exacemated the Indian problems in California. Passage of the General 
Allotment Act in 1887 opened part of the limited lands in California to non-Indian 
settlement. In 1905 the public was finally advised of the 18 un-ratified treaties. 
Citizens sympathetic to the economic and physical distress of California Indians 
encouraged Congress to pass legislation to acquire isolated parcels of land for 
homeless California Indians. Between 1906 and 1910 a series of appropriations 
were passed that provided funds to purchase small tracts of land in central and 
northern California for landless Indians of those areas. The land acquisitions 
resulted in what has been referred to as the Rancheria System in California. 

In 1934, with the passage of the Indian Reorganization Act (IRA), the 
reconstituting of tribal governments included the BIA's supervision of elections 
among California tribes, including most of the Rancheria groups. Although many 
tribes accepted the provisions of the IRA, few California tribes benefited 
economically from the IRA because of the continuing inequities in funding of 
Federal Indian programs. 

Beginning in 1944, forces within the BIA began to propose partial liquidation of 
the Rancheria system. Even the limited efforts to address the needs of California 
Indians at the turn of the century and again through passage of the IRA were 
halted by the federal government when it adopted the policy of termination. 
California became a primary target of this policy when Congress slated forty-one 
(41), California Rancherias for termination pursuant to the Rancheria Act of 1958. 

During the past quarter century, judicial decisions and settlements have restored 
27 of the 38 Rancherias that were terminated under the original Rancheria Act. 
Additional tribes have since then been restored as a result ofActs ofCongress. 

This brief history only begins to explain why the Pacific Regional Office is 
unique. California tribes today continue to develop their tribal infrastructure as a 
result ofnot having the same opportunities that have been provided to other native 
groups throughout the Country. California has a large number of aboriginal 
native populations who are not currently recognized by the United States which 
presents [its] own list ofproblems. 

These unique BIA-recognized circumstances left a number of federally-recognized Indian tribes 
that arc, still located in California with no reservations on which to conduct their governmental 
activities, or undeveloped reservations, which lack adequate meeting facilities, essential utility 
services, or mail service, making it impractical for the tribes to conduct their governmental 
activities on their reservations. And, it is due to these unique BIA-recognized circumstances that 
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both landless tribes and the tribes with undeveloped reservations are currently unable to exercise 
their rights to self-governance without interference from California's sales and use tax. 

Theretore, during its July 26, 20 II, Business Taxes Committee meeting, the Board determined 
that the nature of the state, federal, and tribal interests at stake dictate that federal law preempts 
the irn.position of California's sales and use tax on the sale of tangible personal property to and 
the use of tangible personal property by the tribal governments of federally-recognized 
California Indian tribes, when such property is purchased for use in tribal self-governance, and 
the tribal governments have no reservation on which to conduct their governmental activities or 
the tribal governments have undeveloped reservations where it is impractical to conduct their 
governmental activities, due to the unique BlA-recognized circumstances discussed above. This 
is because the taxation of these types of transactions involving off-reservation sales and use, and 
only these types of off-reservation transactions, would directly interfere with the tribes' 
sovereignty and therefore unlawfully infringe on the rights· of federally-recognized Indian tribes 
to make their own laws and be ruled by them. The Board has not found any persuasive authority 
that could establish a general exemption for off-reservation sales oftangible personal property to 
Indians or purchases of tangible personal property by Indians for use off reservation. 

The Board determined that it is necessary to amend Regulation 1616 to add a new subdivision 
(d)(4)(G) for the specific purpose of implementing, interpreting, and making specific the 
provisions of RTC section 6352 by recognizing the additional, limited federal preemption 
described above. The Board determined that it is necessary for the proposed amendments to 
Regulation 1616 recognizing such federal preemption to only exempt the sale and use of tangible 
personal property that is delivered to an officially-recognized Indian tribe at the principal place 
where the tribe's government meets to conduct tribal business so that there is some way for 
retailers and the Board to verify exempt transactions. The Board understands that tribes may not 
own any real estate where their tribal governments can meet to conduct tribal business and they 
may m:casionally meet at more than one place during a given period, and the Board has proposed 
to adopt a "principal place" test because the Board determined that such a test is sufficiently 
flexible to take into account the varying circumstances under which some tribal govenunents 
meet and therefore does not unlawfully infringe on the tribes' rights to self-governance. The 
Board also determined that it is necessary for the proposed amendments to Regulation 1616 
recognizing such federal preemption to only exempt the use of tangible personal property if the 
property is used in tribal self-governance more than it is used for purposes other than tribal self­
governance within the first 12 months following delivery. This is because. the Board is not 
preempted from imposing a use tax on property that is used off reservation more than it is used 
on a reservation within the first 12 months following delivery and that is also used for purposes 
other than tribal self-governance more than it is used for tribal self-governance within the first 12 
months following delivery. 

As a result, the Board proposes to amend Regulation 1616, to add a new subdivision (d)(4)(G), 
to implement, interpret, and make specific the provisions ofRTC section 6352 by recognizing 
the additional, limited federal preemption described above. The objective of the proposed 
amendments is to clarify the additional circumstances under which sales of tangible personal 
property to and the use of tangible personal property by the governments of federally-recognized 
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Indian tribes are exempt from California sales and use tax because the tax is preempted by 
federal law . 

There are no comparable federal regulations or statutes to Regulation 1616. 

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 1616 
will not impose a mandate on local agencies or school districts, including a mandate that is 
required to be reimbursed under part 7 (commencing with section 17500) ofdivision 4 of title 2 
of the Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND SCHOOL 
DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 1616 
will result in no direct or indirect cost or savings to any state agency, any cost to local agencies 
or school districts that is required to be reimbursed under part 7 (commencing with section 
17500) ofdivision 4 oftitle 2 of the Government Code, other non-discretionary cost or savings 
imposc!d on local agencies, or cost or savings in federal funding to the State ofCalifornia. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFE,CTING BUSINESS 

The adoption of the proposed amendments to Regulation 1616 will recognize the holdings of 
United Stated Supreme Court opinions regarding the federal preemption of state taxation when it 
unlawfully infringes on the rights of federally-recognized Indian tribes to make their own laws 
and be ruled by them and further clarify the typeS of transactions that are already exempt from 
sales and use tax under RTC section 6352. Therefore, the Board has made an initial 
determination that the adoption of the proposed amendments to Regulation 1616 will not have a 
signifi<~t, statewide adverse economic impact directly affecting business, including the ability 
ofCalifornia businesses to compete with businesses in other states. 

The adoption of the proposed amendments to Regulation 1616 may affect small business. 

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES 

The Board is not aware ofany cost impacts that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed action. 
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RESllLTS OF THE ASSESSMENT REQUIRED BY GOVERNMENT CODE SECTION 
11346.3, SUBDIVISION (b) 

The Board has detennined that the adoption of the proposed amendments to Regulation 1616 
will neither create nor eliminate jobs in the State ofCalifornia nor result in the elimination of 
existing businesses nor create or expand business in the State ofCalifornia. 

NO SJGNIFICANT EFFECT ON HOUSING COSTS 

Adoption of the proposed amendments to Regulation 1616 will not have a significant effect on 
housing costs. 

DETERMINATION REGARDING ALTERNATIVES 

The Board must detennine that no reasonable alternative considered by it or that has been 
otherwise identified and brought to its attention would be more effective in carrying out the 
purpose for which this action is proposed, or be as effective as and less burdensome to affected 
private persons than the proposed action. 

CONTACT PERSONS 

Questions regarding the substance of the proposed amendments should be directed to Bradley M. 
Heller, Tax Counsel N, by telephone at (916) 323-3091, bye-mail at 
Bradley.Heller@boe.ca.gov, or by mail at State Board of Equalization, Attn: Bradley M. Heller, 
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279·0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesfles at the public hearing, and inquiries concerning the proposed administrative action 
should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445­
2130, by fax at (916) 324·3984, bye-mail at Richard.Bennion@boe.ca.gov, or by mail at State 
Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 942879, 
Sacramento, CA 94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends at 9:30 a.m. on November 15,2011, or as soon thereafter as 
the BOCllfd begins the public hearing regarding the proposed amendments to Regulations 1616 
during the November 15-17,2011, Board meeting. Written comments received by Mr. Rick 
Bennion at the postal address, email address, or fax number provided above, prior to the close of 
the written comment period, will be presented to the Board and the Board will consider the 
statements, arguments, and/or contentions contained in those written comments before the Board 
decides whether to adopt the proposed amendments to Regulation 1616. The Board will only 
consider written comments received by that time. 

mailto:Richard.Bennion@boe.ca.gov
mailto:Bradley.Heller@boe.ca.gov
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AV AlLABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF 
PROPOSED AMENDMENTS 

The Board has prepared an underscored version ofthe text ofRegulation 1616 illustrating the 
express terms of the proposed amendments and an initial statement ofreasons for the adoption of 
the proposed amendments. These docwnents and all the infonnation on which the proposed 
amendments are based are available to the public upon request. The rulemaking file is available 
for public inspection at 450 N Street, Sacramento, California. The express tenns of the proposed 
amendments to Regulation 1616 and the Initial Statement ofReasons are also available on the 
Board's Website at www.boe.ca.gov. 

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt the proposed amendments to Regulation 1616 with changes that are 
nonsubstantial or solely grammatical in nature, or sufficiently related to the original proposed 
text that the public was adequately placed on notice that the changes could result from the 
originally proposed regulatory action. If a sufficiently related change is made to the proposed 
amendments, the Board will make the full text ofthe resulting regulation, with the change clearly 
indicated, available to the public for at least 15 days before adoption. The text ofthe resulting 
regulation will be mailed to those interested parties who commented on the original proposed 
amendments orally or in writing or who asked to be infonned ofsuch changes. The text of the 
resulting regulation will also be available to the public from Mr. Bennion. The Board will 
consid.~ written comments on the resulting regulation that are received prior to adoption. 

AVAULABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts the proposed amendments to Regulation 1616, the Board will prepare a Final 
Statement ofReasons, which will be made available for inspection at 450 N Street, Sacramento, 
California, and available on the Board's Website at www.boe.ca.gov. 

Sincerely, 

~q.tUJ~ 
Diane G. Olson, Chief 
Board Proceedings Division 

DGO:reb 

http:www.boe.ca.gov
http:www.boe.ca.gov


Initial Statement of Reasons 

Adoption of Proposed Amendments to 


California Code ofRegulations, Title 18, Section 1616, 


Federal Areas 

SPECIFIC PURPOSE AND NECESSITY 

Current Regulation 1616 

Revenue and Taxation Code (RTC) section 6352 exempts the sale and the storage, use, or 
other consumption of tangible personal property from sales and use tax when California 
is prohibited from taxing the sale or use of tangible personal property under federal law, 
including the United States Constitution. 

In 1831, Chief Justice Marshall recognized that Indian tribes, which are officially 
recognized by the government of the United States, are independent nations that retain 
inherent rights to self-government. (Cherokee Nation v. Georgia (1831) 30 U.S. 1, 16.) 
Justice Marshall also recognized that article 1, section 8, clause 3 of the United States 
Constitution reserves to the United States Government the exclusive authority to regulate 
commerce with the Indian tribes. (ld. at p. 18.) 

Subsequent United States Supreme Court opinions further explained that federally­
recognized Indian tribes "retain 'attributes of sovereignty over both their members and 
their territory'" (White MountainApache Tribe v.Bracker (1980) 448 U.S. 136, 142 
[quoting from United States v. Mazurie (1975) 419 U.S. 544, 557]), "as a separate people, 
with the power of regulating their internal and social rellttions, and thus far [ are] not 
brought under the laws" of the United States or the statesln which-the tribes reside. 
(Bracker, 448 U.S. at p. 142 [quoting from McClanahan v. Arizona State Tax 
Commission (1973) 411 U.S. 164, 173, which was quoting from United States v. Kagama 
(1886) 118 U.S. 375].) 

In 1978, the State Board of Equalization (Board) added subdivision (d) to California 
Code of Regulations, title 18, section (Regulation) 1616~ Federal Areas, to prescribe the 
cireumstances underwhich the sale and use of tangible personal property on an Indian 
res,ervation l are exempt from sales and use tax under RTC section 6352 because the tax is 

I In this context, the term "reservation" refers to all land that is considered ''Indian country" as defined by 
18 U.S.C. § 1151, which provides that "the term 'Indian country' .. _ means (a) all land within the limits of 
any Indian reservation under the jurisdiction of the United States Government, notwithstanding the 
issuance ofany patent, and, including rights-of-way running through the reservation. (b) all dependent 
Indian communities within the borders of the United States whether within the original or subsequently 
acquired territory thereof, and whether within or without the limits ofa state, and (c) all Indian allotments, 
the Indian titles to which have not been extinguished, including rights-of-way running through the same." 
(Sec:, e.g., Sales and Use Tax Annotation 305.0024.250 (8/26/1996).) 
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preempted by federal law. Subdivision (d) is based upon United States Supreme Court 
cases regarding the federal preemption of the states' authority to tax federally-recognized 
Indian tribes and their members, which have held that the application of state sales and 
use tax is preempted with regard to the sale and use of property on Indian reservations if 
the legal incidence of the tax falls on a tribe or tribal members. Regulation 1616, 
subdivision (d)~ is still consistent with United States Supreme Court opinions preempting 
California sales and use tax when the tax unlawfully infringes upon federally-recognized 
Inidan tribes' sovereignty over their reservations. (See, e.g., Wagnon v. Prairie Band of 
Potawatomi Nation (2005) 546 U.S. 95, 101-102.) 

Pursuant to the current provisions of Regulation 1616, subdivision (d)(4)(A) and (E), 
sales tax will not apply to the sale of tangible personal property to an Indian if the 
property is delivered to the Indian and ownership of the property transfers to the Indian on a 
reservation, and use tax will not apply to tangible personal property delivered to an Indian on 
a reselVation unless the property is used offa reservation more than it is used on a reselVation 
during the first 12 months following delivery. The federal preemption recognized by the 
current provisons of Regulation 1616, subdivision (d), allows the government of a 
federally-recognized Inidan tribe to purchase tangible personal property for use in tribal 
self-governance without being subject to California sales and use tax if the property is 
delivered to the tribal government on its tribe's reservation and the property is used on 
the reservation more than it is used off reservation during the first 12 months following 
delivery. The current provisions of Regulation 1616, subdivision (d), do not address 
situations where California sales and use tax is preempted by federal law because the tax 
unllawfuly infringes on federally-recognized Indian tribes' soveriegnty over their 
members. 

Proposed Amendments to Regulation 1616 

United States Supreme Court opinions published after the initial adoption ofRegulation 
16[6, subdivision (d), have established additional ''principles with respect to the 
boundaries between state regulatory authority and tribal self-government" in the context 
of.state taxation. (Bracker, supra, 448 U.S. at p. 141.) The United States Supreme Court 
hru; held that: 

• 	 Federal law preempts a state's authority to tax an activity undertaken on a 
''reservation or by tribal members" (ld. at p. 143) in cirucmtances where the tax 
unlawfully infringes on the right of federally-recognized Indian tribes ''to make 
their own laws and be ruled by them" (ld. at p. 142 [quoting from Williams v. Lee 
(1959) 358 U.S. 217, 220]); 

• 	 State taxation of Indians is not generally preempted outside Indian reservations, 
however, state taxation of Indians outside of Indian reservations may nonetheless 
be preempted under appropriate circumstances (see, e.g., Oklahoma Tax 
Commission v. Sac and Fox Nation (1993) 508 U.S. 114, 126, in which Jus.tice 
O'Connor contemplated whether state taxation may be preempted outside of a 
tribe's territorial jurisdiction, but the court refrained from resolving the issue 
because it was not directly before the court; see also Wagnon, supra, 546 U.S. at 
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p. 113 [quoting from Mescalero Apache Tribe v. Jones (1972) 411 U.S. 145, 148­
149] indicating that there are some exceptions to the "general" rule that states are 
permitted to tax Indians when they reside outside of Indian reservations); and 

• 	 "[T]here is no rigid rule by which to resolve the question whether a particular 
state law may be applied to an Indian Reservation or to tribal members" (Bracker, 
supra, 448 U.S. at p. 142), and state taxation is preempted when "a particularized 
inquiry into the nature of the state, federal, and tribal interests at stake" indicate 
that, in a "specific context, the exercise of state authority would violate federal 
law" (Id. at p. 145) because it unlawfully infringes on the right of federally­
recognized Indian tribes ''to make their own laws and be ruled by them." (Id. at p. 
142.) 

Therefore, the Board reviewed the particular facts and circumstances applicable to the 
imposition ofCalifornia's sales and use tax on the sale of tangible personal property to 
and the storage, use, or other consumption of tangible personal property by the tribal 
governments of Indian tribes that are officially recognized by the United States, but 
cannot satisfy the current provisions of the exemptions prescribed by Regulation 1616, 
subdivision (d)(4)(A) and (E), because their tribes do not have reservations on which to 
take delivery ofand use their property or their tribes have undeveloped reservations 
where it would be impractical to take delivery ofand use their property. 

First, the Board found that there was a major shift in the United States' policies towards 
Indians that was implemented, at least in part, by the enactment of the Indian 
Reorganization Act (IRA) of 1934 (Pub.L. No. 73-383 (June 18, 1934) 48 Stat. 984), 
which represented formal federal recognition of a unique relationship between Indian 
tribes' sovereignty and land, and the federal government's duty to help restore Indian 
tribes' economic and governmental self-sufficiency, as sovereigns, through the 
acquisition of land. Specifically, section 5 of the IRA, which was subsequently codified 
(with minor amendments) as section 465 of title 25 of the United States Code, currently 
provides that: 

The Secretary of the Interior is hereby authorized, in his discretion, to 
acquire through purchase, relinquishment, gift, exchange, or assignment, 
any interest in lands, water rights, or surface rights to lands, within or 
without existing reservations, including trust or otherwise restricted 
allotments whether the allottee be living or deceased, for the purpose of 
providing land for Indians. 

[~ ... [~ 

Title to any lands or rights acquired pursuant to this Act or the Act of July 
28, 1955 (69 Stat. 392), as amended (25 U.S.C. 608 et seq.) shall be taken . 
in the name of the United States in trust for the Indian tribe or individual 
Indian for which the land is acquired, and such lands or rights shall be 
exempt from State and local taxation. 
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Thus, the Department of the Interior "has had discretionary authority to take title to land, 
in the name of the United States, in trust for the benefit of Indian tribes" since 1934. (44 
S.D. L. Rev. 681, 685.) And, when that discretion is exercised, the Secretary of the 
Interior accepts a fiduciary duty over the trust land and ''the land is freed from federal and 
state taxes." (ld. at p. 682.) In other words, a clear coIUlection exists between tribal self­
governance, the acquisition oftrust land, and the preemption ofstate taxation. 

Second, the Board found that the Department ofthe Interior's discretion to acquire land 
for the benefit of Indian tribes creates a tension between Indian tribes and nontribal 
governments: "Indian tribes need and are entitled to have lands taken into trust. Non­
tribal governments are interested in keeping such lands on their tax rolls." (44 S.D. L. 
Rev. 681, 682.) Moreover, inherent in this federal discretion is the principle that one of 
the functions ofa landless Indian tribe's government is to petition the Secretary of the 
Interior to acquire lands in trust for the tribe so that the tribe will have territorial 
boundaries in which to exercise its sovereignty. As a result, the Board determined that 
California's taxation of sales to and purchases by federally-recognized Indian tribes of 
tangible personal property for use by their tribal governments in applying to the Secretary 
of the Interior for the acquisition oftrust lands would unlawfully infringe upon their tribal 
sovereignty in certain contexts. A determination that is supported by the maxim that ''the 
power to tax involves the power to destroy ... [and] that there is a plain repugnance, in 
conferring on one government a power to control the constitutional measures ofanother." 
(McCulloch v. State o/Maryland (1819) 17 U.S. 316,431.) 

Third, the Board found that all three branches of the federal government have recognized 
Indian tribes' interests in tribal sovereignty and the attributes of such sovereignty. The 
United States Supreme Court has long recognized that Indian tribes retain "attributes of 
sovereignty over both their members and their territory." (Bracker, supra, 448 U.S. at p. 
142.) Moreover, Congress, in 1995, declared that "(1) there is a government-to­
government relationship between the United States and each Indian tribe; (2) the United 
States has a trust responsibility to each tribal government that includes the protection of 
the sovereignty of each tribal government; (3) Congress, through statutes, treaties, and 
the exercise of administrative authorities, has recognized the self-detemunation, .self­
reliance, and inherent sovereignty of Indian tribes; and (4) Indian tribes possess the 
inherent authority to establish their own form of government." (25 U.S.C. § 3601.) 
Additionally, the United States Department of Justice conducts its Indian affairs under a 
June 1, 1995, policy memorandum, in which the Attorney General recognizes similar 
attIibutes oftribal sovereignty. 

Fourth, the Board reviewed the present status of California's Indian tribes and found that 
the Bureau of Indian Affairs (BIA) provides the following information with respect to 
their unique status: 

While the history of the Federal-Indian relationship in California shares 
some common characteristics with that of Native people elsewhere in the 
United States, it is different in many aspects. It includes the 
unprecedented magnitude of non-native migration into California after the 
discovery of gold in 1848, nine days before the signing of the Treaty of 
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Guadalupe Hidalgo; the Senate's refusal to ratify the 18 treaties negotiated 
with California tribes during 1851-52; and the lawless nature of 
California's settlement after the Treaty of Guadalupe Hidalgo, including 
State sanctioned efforts to "extenninate" the indigenous population. 

Under pressure from the California Congressional delegation, the United 
States Senate not only refused to sign the 18 treaties that had been 
negotiated, but they also took extraordinary steps to place the treaties 
under seal. Between the un-ratified treaties and the Land Claims Act of 
1851, most California Indians became homeless. 

Major shifts in federal Indian policy at the national level during the late 
19th century exacerbated the Indian problems in California. Passage of 
the General Allotment Act in 1887 opened part of the limited lands in 
California to non-Indian settlement. In 1905 the public was finally 
advised of the 18 un-ratified treaties. Citizens sympathetic to the 
economic and physical distress of California Indians encouraged Congress 
to pass legislation to acquire isolated parcels of land for homeless 
California Indians. Between 1906 and 1910 a series of appropriations 
were passed that provided funds to purchase small tracts of land in central 
and northem California for landless Indians of those areas. The land 
acquisitions resulted in what has been referred to as the Rancheria System 
in California. 

In 1934, with the passage of the Indian Reorganization Act (IRA), the 
reconstituting of tribal governments included the BlA's supervision of 
elections among California tribes, including most of the Rancheria groups. 
Although many tribes accepted the provisions of the IRA, few California 
tribes benefited economically from the IRA because of the continuing 
inequities in funding of Federal Indian programs. 

Beginning in 1944, forces within the BlA began to propose partial 
liquidation of the Rancheria system. Even the limited efforts to address 
the needs of California Indians at the tum of the century and again through 
passage of the IRA were halted by the federal government when it adopted 
the policy of tennination. California became a primary target of this 
policy when Congress slated forty-one (41), California Rancherias for 
termination pursuant to the Rancheria Act of 1958. 

During the past quarter century, judicial decisions and settlements have 
restored 27 of the 38 Rancherias that were tenninated under the original 
Rancheria Act. Additional tribes have since then been restored as a result 
ofActs ofCongress. 

This brief history only begins to explain why the Pacific Regional Office 
is unique. California tribes today continue to develop their tribal 
infrastructure as a result of not having the same opportunities that have 
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been provided to other native groups throughout the CO\Ultry. California 
has a large number of aboriginal native populations who are not currently 
recognized by the United States which presents [its] own list ofproblems. 

These unique BIA-recognized circumstances left a number offederally-recognized Indian 
tribes that are still located in California with no reservations on which to conduct their 
governmental activities, or undeveloped reservations, which lack adequate meeting 
facilities, essential utility services, or mail service, making it impractical for the tribes to 
conduct their governmental activities on their reservations. And, it is due to these unique 
BIA-recognized circumstances that both landless tribes and the tribes with undeveloped 
reservations are currently unable to exercise their rights to self-governance without 
interference from California's sales and use tax. 

Therefore, during its July 26, 2011, Business Taxes Committee meeting, the Board 
determined that the nature of the state, federal, and tribal interests at stake dictate that 
federal law preempts the imposition of California's sales and use tax on the sale of 
tangible personal property to and the use of tangible personal property by the tribal 
governments of federally-recognized California Indian tribes, when such property is 
purchased for use in tribal self-governance, and the tribal governments have no 
reservation on which to conduct their governmental activities or the tribal governments 
have undeveloped reservations where it is impractical to conduct their governmental 
activities, due to the unique BIA-recognized circumstances discussed above. This is 
be<:ause the taxation of these types of transactions involving off-reservation sales and use, 
and only these types of off-reservation transactions, would directly interfere with the 
tribes' sovereignty and therefore unlawfully infringe on the rights of federally-recognized 
Indian tribes to make their own laws and be ruled by them. The Board has not found any 
persuasive authority that could establish a general exemption for off-reservation sales of 
tangible personal property to Indians or purchases of tangible personal property by 
Indians for use off reservation. 

Thj~ Board determined that it is necessary to amend Regulation 1.~16 to add a new 
subdivision (d)(4)(G) for the specific purpose of implementing, interpreting, and making 
specific the provisions ofRTC section 6352 by recognizing the additional, limited federal 
preemption described above and clarifying the additional circumstances under which 
sales of tangible personal property to and the use of tangible personal property by the 
governments of federally-recognized Indian tribes are exempt from California sales and 
use tax because the tax is preempted by federal law. 

Th~~ Board determined that it is necessary for the proposed amendments to Regulation 
1616 recognizing such federal preemption to only exempt the sale and use of tangible 
personal property that is delivered to an officially-recognized Indian tribe at the principal 
plaj~ where the tribe's government meets to conduct tribal business so that there is some 
way for retailers and the Board to verify exempt transactions. The Board understands 
that tribes may not own any real estate where their tribal governments can meet to 
conduct tribal business and they may occasionally meet at more than one place during a 
giVI~ period, and the Board has proposed to adopt a "principal place" test beCause the 
Board determined that such a test is sufficiently flexible to take into account the varying 
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circumstances under which some tribal governments meet and therefore does not 
unlawfully infringe on the tribes' rights to self-governance. 

The Board determined that it is necessary for the proposed amendments to Regulation 
1616 recognizing such federal preemption to only exempt the use of tangible personal 
property if the property is used in tribal self-governance more than it is used for purposes 
other than tribal self-governance within the first 12 months following delivery. This is 
because the Board also determined that that the nature of the state, federal, and tribal 
interests at stake indicate that California is not preempted from imposing a use tax on 
property that is used off reservation more than it is used on a reservation within the first 
12 months following delivery and that is also used for purposes other than tribal se1f­
governance more than it is used for tribal self-governance within the first 12 months 
following delivery. 

As a result, the Board proposes to amend Regulation 1616, to add a new subdivision 
(d)(4)(G) for the specific purpose of implementing, interpreting, and making specific the 
provisions ofRTC section 6352 by recognizing the additional, limited federal preemption 
described above and clarifying the additional circumstances under which sales of tangible 
personal property to and the use of tangible personal property by the governments of 
federally-recognized Indian tribes are exempt from California sales and use tax because 
the tax is preempted by federal law. 

There are no comparable federal regulations or statutes to Regulation 1616. 

DOCUMENTS RELIED UPON 

Board staff prepared Formal Issue Paper 11-005 regarding the proposed amendments to 
Regulation 1616 and submitted it to the Board for consideration at the Board's July 26, 
2011.1, Business Taxes Committee meeting. The Board relied upon Formal Issue Paper 
11·,005, the exhibits to the formal issue paper, and comments made during the July 26, 
20]ll, discussion of the formal issue paper in deciding to propose the amendments to 
Regulation 1616, subdivision (d), described above. 

ALTERNATNES CONSIDERED 

Thl~ Board considered whether to begin the formal rulemaking process to adopt the 
proposed amendments to Regulation 1616 at this time or, alternatively, whether to take 
no action at this time. However, the Board decided to begin the formal rulemaking 
process to adopt the proposed amendments to Regulation 1616 at this time because the 
amendments are necessary to implement, interpret, and make specific the provisions of 
RTC section 6352 by recognizing the additional, limited federal preemption described 
above and clarifying the additional circumstances under which sales oftangible personal 
property to and the use of tangible personal property by the governments of federally­
reoognized Indian tribes are exempt from California sales and use tax because the tax is 
preempted by federal law. 
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No reasonable alternative to the proposed amendments to Regulation 1616 has been 
brought to the Board's attention that would be effective in carrying out the purpose for 
which the amendments are proposed and that would lessen any adverse impact on small 
business, if any, from the proposed regulatory action and.the Board has not rejected any 
such alternative. 

NO ADVERSE ECONOMIC IMPACT ON BUSINESS 

The adoption of the proposed amendments to Regulation 1616 will recognize the 
holdings of United Stated Supreme Court opinions regarding the preemption of state 
taxation when it unlawfully infringes on the rights offederally-recognized Indian tribes to 
make their own laws and be ruled by them and further clarify the types of transactions 
that are already exempt from sales and use tax under RTC section 6352. Therefore, the 
Board has made an initial determination that the adoption ofthe proposed amendments to 
Regulation 1616 will not have a significant adverse economic impact on business, 
including small business. 

The proposed regulation may affect small business. 
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Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1616, 


Section 1616. Federal Areas. 

(a) In General. Tax applies to the sale or use oftangible personal property upon federal 
areas to the same extent that it applies with respect to sale or use elsewhere within this 
state. 

(b) Alcoholic Beverages. Manufacturers, wholesalers and rectifiers who deliver or cause 
to be delivered alcoholic beverages to persons on federal reservations shall pay the state 
retailer sales tax on the selling price of such alcoholic beverages so delivered, except 
when such deliveries are made to persons or organizations which are instrwnentalities of 
the Federal Government or persons or organizations which purchase for resale. 

Sales to officers' and non-commissioned officers' clubs and messes may be made without 
sales tax when the purchasing organizations have been authorized, under appropriate 
regulations and control instructions, duly prescribed and issued, to sell alcoholic 
beverages to authorized purchasers.· 

(c) Sales Through Vending Machines. Sales through vending machines located on Army, 
Navy, or Air Force installations are taxable unless the sales are made by operators who 
lease the machines to exchanges of the Army, Air Force, Navy, or Marine Corps, or other 
instrumentalities of the United States, including Post Restaurants and Navy Civilian 
Cafeteria Associations, which acquire title to and sell the merchandise through the 
machines to authorized purchasers. 

For the exemption to apply, the contracts between the operators and the United States 
instrwnentalities and the conduct of the parties must make it clear that the 
instrwnentalities acquire title to the merchandise and sell it through machines leased from 
the: operators to authorized purchasers. 

(d) Indian Reservations. 

(1) In General. Except as provided in this regulation, tax applies to the sale or use of 
tangible personal property upon Indian reservations to the same extent that it applies 
with respect to sale or use elsewhere within this state. 

(2) Definitions. For purposes of this regulation "Indian" means any person of Indian 
descent who is entitled to receive services as an Indian from the United States 
Department ofthe Interior. 

Indian organizations are entitled to the same exemption as a Indians. "Indian 
organization" includes Indian tribes and tribal organizations and also includes 
partnerships all ofwhose members are Indians. The tenn includes corporations 
organized under tribal authority and wholly owned by Indians. The term excludes 
other corporations, including other corporations wholly owned by Indians. 
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"Reservation" includes reservations, rancherias, and any land held by the United 
States in trust for any Indian tribe or individual Indian. 

(3) Sales by On-Reservation Retailers. 

(A) Sales by Indians. 

1. Sales by Indians to Indians who reside on a reservation. Sales tax does not 
apply to sales of tangible personal property made to Indians by Indian retailers 
negotiated at places ofbusiness located on Indian reservations if the purchaser 
resides on a reservation and ifthe property is delivered to the purchaser on a 
reservation. The purchaser is required to pay use tax only if, within the first 12 
months following delivery, the property is used off a reservation more than it 
is used on a reservation. 

2. Sales by Indians to non-Indians and Indians who do not reside on a 
reservation. Sales tax does not apply to sales of tangible personal property by 
Indian retailers made to non-Indians and Indians who do not reside on a 
reservation when the sales are negotiated at places ofbusiness located on 
Indian reservations if the property is delivered to the purchaser on the 
reservation. Except as exempted below, Indian retailers are required to collect 
use tax from such purchasers and must register with the Board for that 
purpose. 

Indian retailers selling meals, food or beverages at eating and drinking 
establishments are not required to collect use tax on the sale ofmeals, food or 
beverages that are sold for consumption on an Indian reservation. 

(B) Sales by non-Indians. 

1. Sales by non-Indians to Indians who reside on a reservation. Sales tax does 
not apply to sales oftangible personal property made to Indians by retailers 
when the sales are negotiated at places ofbusiness located on Indian 
reservations if the property is delivered to the purchaser on a reservation. The 
sale is exempt whether the retailer is a federally licensed Indian trader or is 
not so licensed. The purchaser is required to pay use tax only if, within the 
first 12 months following delivery, the property is used off a reservation more 
than it is used on a reservation. 

2. Sales by non-Indians to non-Indians and Indians who do not reside on a 
reservation. Either sales tax or use tax applies to sales oftangible personal 
property by non-Indian retailers to non-Indians and Indians who do not reside 
on a reservation. 

(C) Resale Certificates. Persons making sales for resale of tangible personal 
property to retailers conducting business on an Indian reservation should obtain 
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resale certificates from their purchasers. If the purchaser does not have a permit 
and all the purchaser's sales are exempt under paragraph (d)(3)(A) of this 
regulation, the purchaser should make an appropriate notation to that effect on the 
certificate in lieu ofa seller's permit number (see Regulation 1668, "Resale 
Certificates"). 

(4) Sales by Off-Reservation Retailers. 

(A) Sales Tax -In General. Sales tax does not apply to sales oftangible personal 
property made to Indians negotiated at places ofbusiness located outside Indian 
reservations if the property is delivered to the purchaser and ownership to the 
property transfers to the purchaser on the reservation. Generally ownership to 
property transfers upon delivery ifdelivery is made by facilities of the retailer and 
ownership transfers upon shipment ifdelivery is made by mail or carrier. Except 
as otherwise expressly provided herein, the sales tax applies ifthe property is 
delivered off the reservation or if the ownership to the property transfers to the 
purchaser off the reservation. 

(B) Sales Tax -Permanent Improvements -In General. Sales tax does not apply to 
a sale to an Indian of tangible personal property (including a trailer coach) to be 
permanently attached by the purchaser upon the reservation to realty as an 
improvement if the property is delivered to the Indian on the reservation. A trailer 
coach will be regarded as having been permanently attached if it is not registered 
with the Department of Motor Vehicles. Sellers ofproperty to be permanently 
attached to realty as an improvement should secure exemption certificates from 
their purchasers (see Regulation 1667, "Exemption Certificates"). 

(C) Sales Tax -Permanent Improvements -Construction Contractors. 

1. Indian contractors. Sales tax does not apply to ales ofmaterials to Indian 
contractors if the property is delivered to the contractor on a reservation. Sales 
tax does not apply to sales of fixtures furnished and installed by Indian 
contractors on Indian reservations. The term "materials" and "fixtures" as 
used in this paragraph and the following paragraph are as defined in 
Regulation 1521 "Construction Contractors." 

2. Non-Indian contractors. Sales tax applies to sales ofmaterials to non-Indian 
contractors notwithstanding the delivery of the materials on the reservation 
and the permanent attachment of the materials to realty. Sales tax does not 
apply to sales of fixtures furnished and installed by non-Indian contractors on 
Indian reservations. 

(D) Use Tax -In General. Except as provided in paragraphs (d)(4)(E) and 
(d)(4)(F) ofthis regulation, use tax applies to the use in this state by an Indian 
purchaser oftangible personal property purchased from an off-reservation retailer 
for use in this state. . 
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(E) Use Tax -Exemption. Use tax does not apply to the use oftangible personal 
property (including vehicles, vessels, and aircraft) purchased by an Indian from an 
off-reservation retailer and delivered to the purchaser on a reservation unless, 
within the first 12 months following delivery, the property is used off a 
reservation more than it is used on a reservation. 

(F) Leases. Neither sales nor use tax applies to leases otherwise taxable as 
continuing sales or continuing purchases as respects any period of time the leased 
property is situated on an Indian reservation when the lease is to·an Indian who 
resides upon the reservation. In the absence of evidence to the contrary, it shall be 
assumed that the use oithe property by the lessee occurs on the reservation if the 
lessor delivers the property to the lessee on the reservation. Tax applies to the use 
of leased vehicles registered with the Department ofMotor Vehicles to the extent 
that the vehicles are used offthe reservation. 

(G) Property Used in Tribal Self-Governance. Sales and use tax does not apply to 
sales oftangible personal property to and the storage, use, or other consumption 
of tangible personal property by the tribal government ofan Indian tribe that is 
officially recognized by the United States if: 

1. The tribal government's Indian tribe does not have a reservation or the 
principal place where the tribal government meets to conduct tribal business 
cannot be its Indian tribe's reservation because the reservation does not have a 
building in which the tribal government can meet or the reservation lacks one 
or more essential utility services. such as water, electricity, gas, sewage, or 
telephone, or mail service from the United States Postal Service; 

2. The property is purchased by the tribal government for use in tribal self­
governance, including the governance oftribal members. the conduct of inter­
governmental relationships. and the acquisition of trust land; and 

3. The property is delivered to the tribal government and ownership of the 
property transfers to the tribal government at the principal place where the 
tribal government meets to conduct tribal business. 

The purchase oftangible personal property is not exempt from use tax under this 
paragraph if the property is used for purposes other than tribal self-governance 
more than it is used for tribal self-governance within the first 12 months following 
delivery. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6017,6021, Revenue and Taxation Code, Public Law No. 817-76th Congress (Buck Act). 
Vending machines, sales generally, see Regulation 1574. Items dispensed for 10 ¢ or less, 
see Regulation 1574. Additional reference: Section 6352, Revenue and Taxation Code. 

4 




• The following is a summary ofthe pertinent regulations which have been issued: 

(a) General. Air force regulation 34-57, issued under date ofFebruary 9, 1968, anny 
regulation 210-65, issued under date of May 4, 1966, and navy general order No. 15, 
issued under date of May 5, 1965, authorize the sale and possession ofalcoholic 
beverages at bases and installations subject to certain enumerated restrictions. 

(b) Air Force. Air force regulation 34-57, paragraph 5, permits commissioned officers' 
and non-commissioned officers' open messes, subject to regulations established by 
commanders ofmajor air commands to sell alcoholic beverages to authorized purchasers 
at bars and cocktail lounges, and provides that commanders will issue detailed control 
instructions. Paragraphs 8 and 9 require commanders ofmajor air commands to issue 
regulations relative to package liquor sales and to procurement ofalcoholic beverages, 
respectively. 

(c) Army. Army regulation 210-65, paragraph 9, provides that major command~ are 
authorized to permit at installations or activities within their respective commands the 
dispensing ofalcoholic beverages by the drink or bottle. Paragraph 11 ofAR 210-65 
provides that when authorized by major commanders as prescribed in paragraph 9, AR 
210-65, officers' and non-commissioned officers' open messes may, subject to regulations 
prescribed by the commanding officer ofthe installation or activity concerned, dispense 
alcoholic beverages by the drink, and operate a package store. 

(d) Navy. Navy general order No. 15 provides that commanding officers may permit, 
subject to detailed alcoholic beverage control instructions, the sale ofpackaged alcoholic 
beverages by officers' and noncommissioned officers' clubs and messes and the sale and 
consumption ofalcoholic beverages by the drink in such clubs and messes. 
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Regulation ffistory 

Type of Regulation: Sales and Use Tax 

Regulation: 1616 

Title: 1616, Federal Areas 

Preparation: Brad Heller 
Legal Contact: Brad Heller 

Board proposes to amend Regulation 1616, Federal Areas, to clarify the 
additional circumstances under which sales of tangible personal property 
to and the use of tangible personal property by the governments of 
federally-recognized Indian tribes are exempt from California sales and 
use tax. 

History of Proposed Regulation: 

November 15-17, 2011 Public Hearing 
September 9, 2011 OAL publication date; 45-day public comment period begins; 

Interested Parties mailing 
August 30. 2011 Notice to OAL 
July 27, 2011 Business Tax Committee. Board Authorized Publication 

(Vote 5-0) 

Sponsor: NA 
Support: NA 
Oppose: NA 
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