Bennion, Richard

From: Robin Sturdivant [RSturdivant@hdicompanies.com]
Sent: Friday, November 04, 2011 10:53 AM

To: Bennion, Richard; Olson, Diane

Subject: Comments on Draft - Regulation 1807
Attachments: Proposed Changes to 1807.docx

Mr. Bennion/Ms. Olson:

Please find attached additional proposed changes to Regulation 1807. | understand that the matter is scheduled for
Public Hearing on November 15, 2011.

The changes | have suggested are minor and will serve to clarify the regulation. | am not proposing any changes to the
process. | have discussed these suggestions with three of the five Board Members, and will discuss with the remaining
two next week. I've also sent my suggestion to the other interested parties (MuniServices LLC and Robert Cendejas). If
you have any questions or would like the background for my suggestion, please do not hesitate to contact me.

Fobie Stardivant

Local Government Advocate
{909) 861-4335

(951) 217-3848 —cell

(909) 839-5003 - fax
rsturdivant@hdicompanies.com
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Text of Proposed Amendments to California Code of Regulations, Title 18, Section 1807, Petitions for
Reallocation of Local Tax
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Regulation 1807. Petitions for Reallocation of Local Tax.
(a) Definitions.

(1) Local Tax. “Local tax” means a local sales and use tax adopted pursuant to Revenue and Taxation
Code section 7200, et seq., and administered by the Board.

(2) Jurisdiction. “Jurisdiction” means any city, county, city and county, or redevelopment agency which
has adopted a local tax.

(3) Petition. “Petition” means a request or inquiry from a jurisdiction, other than a submission under
Revenue and Taxation Code section 6066.3, for investigation of suspected misallocation of local tax
submitted in writing to the Allocation Group of the Sales and Use Tax Department. The petition must
contain sufficient factual data to support the probability that local tax has been erroneously allocated
and distributed. Sufficient factual data should include, for each business location being questioned:

(A) Taxpayer name, including owner name and fictitious business name or dba (doing business as)
designation.

(B) Taxpayer's permit number or a notation stating “No Permit Number.”
(C) Complete business address of the taxpayer.
(D) Complete description of taxpayer's business activity or activities.

(E) Specific reasons and evidence why the taxpayer's allocation is questioned. If the petition alleges that
a misallocation occurred because a sale location is unregistered, evidence that the questioned location
is a selling location or that it is a place of business as defined by California Code of Regulations, title 18,
section 1802. If the petition alleges that a misallocation occurred because the tax for a sale shipped from
an out-of-state location was actually sales tax and not use tax, evidence that there was participation in
the sale by an in-state office of the retailer and that title to the goods passed to the purchaser inside
California.

(F) Name, title, and telephone number of the contact person.
(G) The tax reporting periods involved.

“Petition” also includes an appeal by a jurisdiction from a notification from the Local Revenue Allocation
Unit of the Sales and Use Tax Department that local taxes previously allocated to it were misallocated
and will be reallocated. Such a jurisdiction may object to that notification by submitting a written
petition to the
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Allocation Group within 30 days of the date of mailing of the notification or within a period of extension
described below. The petition must include a copy of the notification and specify the reason the
jurisdiction disputes it. If a jurisdiction does not submit such a petition within 30 days of the date of
mailing of the notification, or within a period of extension, the notification of the Local Revenue
Allocation Unit is final as to the jurisdiction so notified.

The jurisdiction may request a 30-day extension to submit a written objection to a notification of
misallocation from the Local Revenue Allocation Unit. Such request must provide a reasonable
explanation for the requesting jurisdiction’s inability to submit its objection within 30 days and must be
received by the Local Revenue Allocation Unit within 30 days of the date of mailing of its notification.
Within five days of receipt of the request, the Local Revenue Allocation Unit will mail notification to the
jurisdiction whether the request is granted or denied. If a timely request for an extension is submitted,
the time for the jurisdiction to file a written objection is extended to 10 days after the mailing of the
notice of whether the request is granted or denied. If the request is granted, the time for the jurisdiction
to submit a written objection to the notification of the Local Revenue Allocation Unit is further extended
to the 60th day after the date of mailing of the notification of misallocation.

(4) Petitioner. “Petitioner” is a jurisdiction that has filed a valid petition pursuant to subdivision (a)(3).

(5) Date of Knowledge. Unless an earlier date is operationally documented by the Board, “date of
knowledge” is the date on which the Allocation Group receives a valid petition. Where a misallocation
that is reasonably covered by the petition is confirmed based on additional facts or evidence supplied by
the petitioner or otherwise learned as a direct result of investigating the petition, the date of knowledge
is the date on which the Allocation Group received the petition.

(6) Substantially Affected Jurisdiction. “Substantially affected jurisdiction” is a jurisdiction for which the
decision on a petition would result in a decrease to its total allocation of 5 percent or more of its
average quarterly allocation (generally determined with reference to the prior four calendar quarters) or
of $50,000 or more, and includes a jurisdiction whose allocation will be decreased solely as the result of
a reallocation from the statewide and applicable countywide pools.

(7) Notified Jurisdiction. “Notified jurisdiction” is a jurisdiction that has been notified as a substantially
affected jurisdiction.

(b) Review by Allocation Group.

(1) The Allocation Group will promptly acknowledge a submission intended as a petition. If the
submission does not contain the elements identified in subdivision (a)(3), the original submission will be
returned to the submitting jurisdiction. The jurisdiction will have 30 days from the date of the
correspondence from the
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Allocation Group requesting the missing information to make a supplemental submission. If the
supplemental submission contains the necessary elements identified in subdivision (a)(3), then the date
of receipt of the original submission will be regarded as the date of knowledge. In the event that a
submission is not perfected within this 30 day period, it will not qualify as a valid petition.

(2) The Allecation-GreupSales and Use Tax Department will review the petition and issue to the
petitioner a written decision to grant or deny the petition, including the basis for that decision. The




written decision will also note the date of knowledge, and if other than the date the petition was
received, will include the basis for that date. A reallocation will be made if the preponderance of
evidence, whether provided by petitioner or obtained by Board staff as part of its investigation of the
petition, shows that there was a misallocation. If the preponderance of evidence does not show that a
misallocation occurred, the petition will be denied.

(3) If the Alloeation-Group Sales and Use Tax Department does not issue a decision within six months of
the date it receives a valid petition, the petitioner may request that the Allecation-Group Sales and Use
Tax Department issue its decision without regard to the status of its investigation. Within 90 days of
receiving such a request, the Allocation Group will issue its decision based on the information in its
possession.

(4) If the decision of the AHecation-Group Sales and Use Tax Department is that the asserted
misallocation did not occur and that the petition should be denied, in whole or in part, the petitioner
may submit to the Allocation Group a written objection to the decision under subdivision (b)(6).

(5) If the decision of the AHecation-Group Sales and Use Tax Department is that a misallocation did
occur, it will also mail a copy of its decision to any substantially affected jurisdiction. Any such notified
jurisdiction may submit to the Allocation Group a written objection to the decision under subdivision

(b)(6).

(6) The petitioner or any notified jurisdiction may appeal the decision of the Allocation Group by
submitting a written objection to the Allocation Group within 30 days of the date of mailing of the
Allocation Group's decision, or within a period of extension authorized by subdivision (b)(910). If no such
timely objection is submitted, the decision of the AHecatien-Greup Sales and Use Tax Department is final
as to the petitioner and all notified jurisdictions.

(7) If the petitioner or a notified jurisdiction submits a timely written objection to the decision of the
Allocation Group, the Allecation-Group Sales and Use Tax Department will consider the objection and
issue a written supplemental decision to grant or deny the objection, including the basis for that
decision. A copy of the supplemental decision will be mailed to the petitioner, to any notified
jurisdiction, and to any other jurisdiction that is substantially affected by the supplemental decision.
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(8) If the Allocation-Group Sales & Use Tax Department does not issue a supplemental decision within
three months of the date it receives a written timely objection to the decision of the-AHecation
GroupSales & Use Tax Department, the petitioner or any notified jurisdiction may request that the
AHocation-Group Sales & Use Tax Department issue its supplemental decision without regard to the
status of its investigation. Within 60 days of receiving such a request, the Allecation-Group Sales & Use
Tax Department will issue its supplemental decision based on the information in its possession.

(89) The petitioner or any notified jurisdiction may appeal the supplemental decision of the Altecation
Group-Sales & Use Tax Department by submitting a written objection under subdivision (c)(1) within 30
days of the date of mailing of that supplemental decision, or within a period of extension authorized by
subdivision (b)(910). If no such timely objection is submitted, the supplemental decision of the
AHocation-GreupSales & Use Tax Department is final as to the petitioner and all notified jurisdictions.

(910) The petitioner or any notified jurisdiction may request a 30-day extension to submit a written
objection under subdivision (b)(6) or under subdivision (b)(89), as applicable. Such request must provide



a reasonable explanation for the requesting jurisdiction's inability to submit its objection within 30 days,
must be copied to all other jurisdictions to whom the Aleecatien-GroupSales & Use Tax Department
mailed a copy of its decision or supplemental decision (to the extent known by the requesting
jurisdiction), and must be received by the Allocation Group within 30 days of the date of mailing of its
decision or supplemental decision. Within five days of receipt of the request, the Allocation Group will
mail notification to the petitioner and to all notified jurisdictions whether the request is granted or
denied. If a timely request for an extension is submitted, the time for the petitioner and any notified
jurisdiction to file a written objection to the decision or supplemental decision of the Alecatien-Greup
Sales & Use Tax Department is extended to 10 days after the mailing of the notice of whether the
request is granted or denied. If the request is granted, the time for the petitioner and all notified
jurisdictions to submit a written objection to the decision or supplemental decision of the Allecation
Group-Sales & Use Tax Department is further extended to the 60th day after the date of mailing of the
decision or supplemental decision.

(c) Review by Appeals Division.

(1) The petitioner or any notified jurisdiction may appeal the supplemental decision of the Allecation
Group-Sales & Use Tax Department by submitting a written objection to the Allocation Group within 30
days of the date of mailing of the AHecatien-Greup- sSales & Use Tax Department’s supplemental
decision, or within a period of extension authorized by subdivision (b)(910). Such an objection must
state the basis for the objecting jurisdiction's disagreement with the supplemental decision and include
all additional information in its possession that supports its position.

(2) If a timely objection to its supplemental decision is submitted, the Allocation Group will, within 30
days of receipt of the objection, prepare the file and forward it to the Appeals Division. The petitioner,
all notified jurisdictions, any other jurisdiction that would be substantially affected if the petition were
granted, and the
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Sales and Use Tax Department will thereafter be mailed notice of the appeals conference, which will
generally be sent at least 45 days prior to the scheduled date of the conference.

(A) Petitioner or any notified jurisdiction may continue to discuss the dispute with staff of the Sales and
Use Tax Department after the dispute is referred to the Appeals Division. If, as a result of such
discussions or otherwise, the Sales and Use Tax Department decides the supplemental decision efthe
Allecation-Group-was incorrect or that further investigation should be pursued, it shall so notify the
Appeals Division, the petitioner, and all notified jurisdictions.

(B) If the Department sends notice to the Appeals Division in accordance with the subdivision (c)(2)(A)
no later than 30 days prior to the date scheduled for the appeals conference, the Appeals Division will
suspend its review and the dispute will be returned to the Department. The Department will thereafter
issue a second supplemental decision, or will return the dispute to the Appeals Division along with a
report of its further investigation, if appropriate, for the review and decision of the Appeals Division.

(C) If the Department sends notice to the Appeals Division in accordance with subdivision (c)(2)(A) less
than 30 days prior to the date scheduled for the appeals conference, the Appeals Division will decide
whether the dispute should be returned to the Department or remain with the Appeals Division, and
notify the parties accordingly. If the dispute is returned to the Department, the Department will
thereafter issue a second supplemental decision, or will return the dispute to the Appeals Division along



with a report of its further investigation, if appropriate, for the review and decision of the Appeals
Division.

(D) Where the Department issues a second supplemental decision in accordance with subdivision
(c)(2)(B) or (c)(2)(C), it will send a copy of the decision to the petitioner, any notified jurisdiction, and any
other jurisdiction that is substantially affected by the second supplemental decision, any of whom may
appeal the second supplemental decision by submitting a written objection under subdivision (c)(1)
within 30 days of the date of mailing of that supplemental decision, or within a period of extension
authorized by subdivision (b)(910). If no such timely objection is submitted, the second supplemental
decision is final as to the petitioner and all notified jurisdictions.

(3) The appeals conference is not an adversarial proceeding, but rather is an informal discussion where
the petitioner, any notified jurisdictions who wish to participate, and the Sales and Use Tax Department
have the opportunity to explain their respective positions regarding the relevant facts and law to the
Appeals Division conference holder. To make the conference most productive, each participant should
submit all facts, law, argument, and other information in support of its position to the Appeals Division
conference holder, and to the other participants, at least 15 days before the date of the appeals
conference; however, relevant facts and arguments will be

6

accepted at any time at or before the appeals conference. If, during the appeals conference, a
participant requests permission to submit additional written arguments and documentary evidence, the
conference holder may grant that participant 1530 days after the appeals conference, or 30 days with
sufficient justification, to submit to the conference holder, with copies to all other participants, such
additional arguments and evidence. Any other participant at the conference who is in opposition to the
requesting participant on the issue(s) covered by the additional submission is allowed 1530 days to
submit to the conference holder, with copies to all other participants, arguments and evidence in
response. No request by a participant for further time to submit additional arguments or evidence will
be granted without the approval of the Assistant Chief Counsel of the Appeals Division or his or her
designee. The Appeals Division on its own initiative may also request, at or after the appeals conference,
further submissions from any participant.

(4) Within 90 days after the final submission authorized by subdivision (c)(3), the Appeals Division will
issue a written Decision and Recommendation (D&R) setting forth the applicable facts and law and the
conclusions of the Appeals Division. The Chief Counsel may allow up to 90 additional days to prepare the
D&R upon request of the Appeals Division. Both the request and the Chief Counsel's response granting
or denying the request for additional time must be in writing and copies provided to the petitioner, all
notified jurisdictions, and the Sales and Use Tax Department. A copy of the D&R will be mailed to the
petitioner, to all notified jurisdictions, to any other jurisdiction that will be substantially affected by the
D&R, and to the Sales and Use Tax Department.

(5) The petitioner or any notified jurisdiction may appeal the D&R by submitting a written request for
Board hearing under subdivision (d)(1) within 60 days of the date of mailing of the D&R.

(6) The petitioner, any notified jurisdiction, or the Sales and Use Tax Department may also appeal the
D&R, or any Supplemental D&R (SD&R), by submitting a written request for reconsideration (RFR) to the
Appeals Division before expiration of the time during which a timely request for Board hearing may be
submitted, or if a Board hearing has been requested, prior to that hearing. If a jurisdiction or the Sales
and Use Tax Department submits an RFR before the time for requesting a Board hearing has expired, the



Appeals Division will issue an SD&R to consider the request, after obtaining whatever additional
information or arguments from the parties that it deems appropriate. If an RFR is submitted after a
jurisdiction has requested a Board hearing, the Appeals Division will determine whether it should issue
an SD&R in response. A copy of the SD&R issued under this subdivision or under subdivision (c)(7) will be
mailed to the petitioner, to all notified jurisdictions, to any other jurisdiction that will be substantially
affected by the SD&R, and to the Sales and Use Tax Department. The petitioner or any notified
jurisdiction may appeal the SD&R by submitting a written request for Board hearing under subdivision
(d)(2) within 60 days of the date of mailing of the SD&R.
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(7) Whether or not an RFR is submitted, at any time prior to the time the recommendation in the D&R or
prior SD&R is acted on by the Department as a final matter or the Board has held an oral hearing on the
petition, the Appeals Division may issue an SD&R as it deems necessary to augment, clarify, or correct
the information, analysis, or conclusions contained in the D&R or any prior SD&R.

(8) If no RFR is submitted under subdivision (c)(6) or request for Board hearing under subdivision (d)(1)
within 60 days of the date of mailing of the D&R or any SD&R, the D&R or SD&R as applicable is final as
to the petitioner and all notified jurisdictions unless the Appeals Division issues an SD&R under
subdivision (c)(7).

(d) Review by Board.

(1) The petitioner or any notified jurisdiction may submit a written request for Board hearing if it does so
to the Board Proceedings Division within 60 days of the date of mailing of the D&R or any SD&R. Such a
request must state the basis for the jurisdiction's disagreement with the D&R or SD&R as applicable and
include all additional information in its possession that supports its position.

(2) If the Board Proceedings Division receives a timely request for hearing under subdivision (d)(1), it will
notify the Sales and Use Tax Department, the petitioner, any notified jurisdiction, any other jurisdiction
that would be substantially affected if the petition were granted, and the taxpayer(s) whose allocations
are the subject of the petition, that the petition for reallocation of local tax is being scheduled for a
Board hearing to determine the proper allocation.

(3) The Sales and Use Tax Department, the petitioner, and all jurisdictions notified of the Board hearing
pursuant to subdivision (d)(2) are parties and may participate in the Board hearing. The taxpayer is not a
party to the Board hearing unless it chooses to actively participate in the hearing process by either filing
a brief or making a presentation at the hearing.

(4) Briefs may be submitted for the Board hearing in accordance with California Code of Regulations,
title 18, sections 5270 and 5271.

(5) To the extent not inconsistent with this regulation, the hearing will be conducted in accordance with
Chapter 5 of the Board of Equalization Rules for Tax Appeals (Cal. Code Regs., tit. 18, § 5510, et seq.).
The Board will apply the preponderance of evidence rules set forth in subdivision (b)(2) in reaching its
decision and not the burden of proof rules set forth in California Code of Regulations, title 18, section
5541. The Board's final decision on a petition for reallocation exhausts all administrative remedies on
the matter for all jurisdictions.



(e) Limitation Period for Redistributions. Redistributions shall not include amounts originally distributed
earlier than two quarterly periods prior to the quarter of the date of knowledge.
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(f) Application to Section 6066.3 Inquiries.

The procedures set forth herein for submitting a petition for reallocation of local tax are separate from
those applicable to a submission under Revenue and Taxation Code section 6066.3. If a petition under
the procedures set forth herein and a submission under section 6066.3 are both filed for the same
alleged improper distribution, only the earliest submission will be processed, with the date of
knowledge established under the procedures applicable to that earliest submission. However, the
procedures set forth in subdivisions (b), (c), and (d) also apply to appeals from reallocation
determinations made under section 6066.3.

(g) Operative Date and Transition Rules.

This regulation is intended to reduce the time required to decide the validity of reallocation petitions
and otherwise improve the process for doing so. Regulation 1807 was repealed and readopted in 2008.
[tThe readopted regulation is intended to have a neutral impact only on the current dispute over the
continuing validity of certain petitions that arewere governed by prior Regulation 1807 (effective
February 22, 2003).

(1) The operative date of this regulation as readopted in 2008 and any amendments thereto is the
effective date it becomes effective under Section 11343.4 of the Government Code (thirty days after it
has been approvedapproval by the Office of Administrative Law and forwardedforwarding to the
Secretary of State) and itthere shall havebe no retroactive effect.

(2) Petitions filed prior to the operative date of this regulation,Notwithstanding subdivision (g)(3),
petitions shall be reviewed, appealed and decided in accordance with this regulation as to procedures
occurring after thatits operative date or that of any amendments thereto.

(3) All such petitions filed prior to January 1, 2003 and denied by Board Management must have
perfected any access they may have had to a Board Member hearing no later than 60 days after the
September 10, 2008, operative date of this regulation.

Note: Authority cited: Section 7051, Revenue and



