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MEMORANDUM
TO: Richard Bennion
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RE: Return of Rulemaking Materials

OAL Matter Number 2016-0706-01
OAL Matter Type Regular (S)

OAL hereby returns the rulemaking record your agency submitted for review regarding “Newspapers
and Periodicals.”

If this is an approved matter, it contains a copy of the regulation(s) stamped “ENDORSED
APPROVED?” by the Office of Administrative Law and “ENDORSED FILED” by the Secretary of
State. The effective date of an approved regulation is specified on the Form 400 (see item B.5).
Beginning January 1, 2013, unless an exemption applies, Government Code section 11343.4 states the
effective date of an approved regulation is determined by the date the regulation is filed with the
Secretary of State (see the date the Form 400 was stamped “ENDORSED FILED” by the Secretary of
State) as follows:

(1) January 1 if the regulation or order of repeal is filed on September 1 to November 30, inclusive.
(2) April 1 if the regulation or order of repeal is filed on December 1 to February 29, inclusive.

(3) July 1 if the regulation or order of repeal is filed on March 1 to May 31, inclusive.

(4) October 1 if the regulation or order of repeal is filed on June 1 to August 31, inclusive.

If an exemption concerning the effective date of the regulation approved in this matter applies, then it
will be specified on the Form 400. The Notice of Approval that OAL sends to the agency will include
the effective date of the regulation. The history note that will appear at the end of the regulation section
in the California Code of Regulations will also include the regulation’s effective date. Additionally, the
effective date of the regulation will be noted on OAL’s web site after OAL posts the Internet Web site
link to the full text of the regulation that is received from the agency. (Gov. Code, secs. 11343 and
11344.)

Please note this new requirement: Unless an exemption applies, Government Code section 11343
now requires:

1. Section 11343(c)(1): Within 15 days of OAL filing a state agency’s regulation with the Secretary of
State, the state agency is required to post the regulation on its Internet Web site in an easily marked
and identifiable location. The state agency shall keep the regulation posted on its Internet Web site
for at least six months from the date the regulation is filed with the Secretary of State.

2. Section 11343(c)(2): Within five (5) days of posting its regulation on its Internet Web site, the state
agency shall send to OAL the Internet Web site link of each regulation that the agency posts on its
Internet Web site pursuant to section 11343(c)(1).




OAL has established an email address for state agencies to send the Internet Web site link to for each
regulation the agency posts. Please send the Internet Web site link for each regulation posted to OAL at
postedregslink@oal.ca.gov.

NOTE ABOUT EXEMPTIONS. Posting and linking requirements do not apply to emergency
regulations; regulations adopted by FPPC or Contflict of Interest regulations approved by FPPC; or
regulations not subject to OAL/APA review. However, an exempt agency may choose to comply with
these requirements, and OAL will post the information accordingly.

DO NOT DISCARD OR DESTROY THIS FILE

Due to its legal significance, you are required by law to preserve this rulemaking record. Government
Code section 11347.3(d) requires that this record be available to the public and to the courts for possible
later review. Government Code section 11347.3(e) further provides that “...no item contained in the
file shall be removed, altered, or destroyed or otherwise disposed of.” See also the State Records
Management Act (Government Code section 14740 et seq.) and the State Administrative Manual (SAM)
section 1600 et seq. regarding retention of your records.

If you decide not to keep the rulemaking records at your agency/office or at the State Records Center,
you may transmit it to the State Archives with instructions that the Secretary of State shall not remove,
alter, or destroy or otherwise dispose of any item contained in the file. See Government Code section
11347.3(f).

Enclosures
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Final Text of Proposed Amendments to

California Code of Regulations, Title 18, Section 1590

1590. Newspapers and Periodicals.
{a) Definitions.

(1) “Newspaper.” The term “newspaper” as used herein contorms to the detinition of a
newspaper as set forth in a ruling of the United States Treasury Department published in the
Federal Register, December 29, 1960. Under this definition, the term is limited to those
publications which are commonly understood to be newspapers and which are printed and
distributed periodically at daily, weekly, or other short intervals tor the dissemination ot
news ot a general character and of a general interest. The term does not include handbills,
circulars, tlyers, or the like, unless distributed as a part of a publication which constitutes a
newspaper within the meaning ot this subparagraph. Neither does the term include any
publication which is issued to supply information on certain subjects of interest to particular
groups, unless such publication otherwise qualifies as a newspaper within the meaning of this
subparagraph. For purposes of this subparagraph, advertising is not considered to be news of
a general character and of a general interest.

(2) “Periodical.” The term “periodical” as used herein is limited to those publications which
appear at stated intervals, each issue ot which contains news or information of general
interest to the public, or to some particular organization or group of persons. Each issue must
bear a relationship to prior or subsequent issues in respect to continuity of literary character
or similarity ot subject matter, and there must be some connection between the different
issues of the series in the nature of the articles appearing in them.' Each issue must be
sutficiently similar in style and format to make it evident that it is one ot a series. An annual
report of a corporation which is substantially different in style and tormat trom the
corporation’s quarterly reports is not part of a series with the quarterly reports. The term
“periodical” does not include books complete in themselves, even those that are issued at
stated intervals, for example, books sold by the Book-of-the-Month Club or similar
organizations, so-called “pocket books,” a new one of which may be issued once a month or
some other interval, or so-called “one-shot” magazines that have no literary or subject matter
connection or continuity between prior or subsequent issues. The term does not include
catalogs, programs, score-cards, handbills, price lists, order forms or maps. Neither does it
include shopping guides or other publications ot which the advertising portion, including
product publicity, exceeds 90 percent ot the printed area of the entire issue in more than one-
half of the issues during any 12-month period.

(3) “Ingredient or Component Part of'a Newspaper or Periodical.” The term “ingredient or
component part of a newspaper or periodical” includes only those items that become
physically incorporated into the publication and not those which are merely consumed or
used in the production of the publication. For example, newsprint and ink are ingredients of a
newspaper; however, a photograph does not become an ingredient or component part ot a
newspaper or periodical merely because the image of the photograph is reproduced in the
publication.
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Handbills, circulars, tlyers, order torms, reply envelopes, maps or the like are considered as
component parts of a newspaper or periodical when attached to or inserted in and distributed
with the newspaper or periodical.

(4) “Publisher.” “Publisher” means and includes any person who owns the rights to produce,
market, and distribute printed literature and information.

(5) “Distributor.” “Distributor” means any person who acquires newspapers or periodicals for
subsequent distribution to retailers or newspaper carriers.

(0) “Newspaper Carrier.” “Newspaper carrier” means any person who acquires newspapers
from a publisher or distributor to deliver to consumers. The term includes a hawker. A
“hawker” is an individual who sells single copies of newspapers to passersby on a street
corner or other tratficked area. “Newspaper carrier” does not include persons selling
newspaper or periodicals from a tixed place of business.

(7) “Third Party Retailer.” “Third party retailer” means and includes any person who sells at
retail subscriptions to newspapers and periodicals who is not the publisher ot the newspapers
or periodicals. Typically, third party retailers solicit subscriptions in a single otfering for a
large number of different publications, require that payment be made to the account ot the
third party retailer, and undertake to resolve subscription problems. The term includes
persons commonly known as direct mail, school, paid during service, cash, catalog, and
telephone agents. “Third party retailer” does not include persons who solicit renewals of
subscriptions on behalf of individual publishers.

(8) “Mixed Newspaper Subscription.” “Mixed newspaper subscription” means and includes a
subscription for a tangible newspaper combined with a subscription for the right to access

digital content.

(9) “Digital-Only Subscription Rate.” “Digital-only subscription rate” means the price a
customer would pay to access digital content from a newspaper publisher, exclusive of any
promotions or discounts, without any print delivery.

(10) “Print-Only Subscription Rate.” “Print-only subscription rate” means the price a
customer would pay to have the print edition of a newspaper delivered to their home,
exclusive of any promotions or discounts, without any access to digital content.

(b) Application of Tax.

(1) In General. EffeetiveFaly1+5-1994++The sale of newspapers and periodicals, including
sales by third party retailers, is subject to tax unless otherwise exempt.

Tax does not apply to sales of tangible personal property to persons who purchase the

property for incorporation as a component part of a newspaper or periodical which will be
sold notwithstanding that the purchaser is not the seller of the newspaper or periodical.
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See Regulation 1574 (18 CCR 1574) for the application of tax to sales through vending
machines and Regulation 1628 (18 CCR 1628) for the application ot tax to transportation
charges.

(2) Distributions of Newspapers and Periodicals Without Charge. -
tTax does not apply to the sale or use of tangible personal property which becomes an
ingredient or component part.ot a copy of a newspaper or periodical regularly issued at
average intervals not exceeding three months when that copy ot such newspaper or periodical
is distributed without charge, nor does tax apply to such distribution.

-y

Newspapers and periodicals distributed on a voluntary pay basis shall be considered as
distributed without charge. Newspapers and periodicals are distributed on a voluntary pay
basis when payment is requested trom the consumer but is not required.

(3) Subscriptions.-

(A) Exempt Subscriptions. Effeetive-November+—+992+tTax does not apply to the sale
or use of'a periodical, including a newspaper, which appears at least four, but not more
than 60 times each year, which is sold by subscription, and which is delivered by mail or
common carrier. For example, a daily newspaper is not a periodical for the purposes of
this subdivision (b)(3). Tax does not apply to the sale or use of tangible personal property
which becomes an ingredient or component part ot such a periodical.

(B) Mixed Newspaper Subscriptions. In the sale of a mixed newspaper subscription, tax
is applied to the tangible personal property portion of the transaction (unless otherwise
exempt or excluded) and the right to access the digital content is not subiect to tax.

{. For sales of mixed newspaper subscriptions made on and atter October 1. 2016,
forty-seven (47) percent of the charge for the mixed newspaper subscription is
presumed to be the taxable measure from the sale of tangible personal property and
tax_applies to that amount; the remaining fifty-three (53) percent is presumed to be
the nontaxable sale of the right to access the digital content.

2. This presumption may be overcome by evidence demonstrating to the satisfaction
of the Board that the digital-only subscription rate divided by the sum of the print-
only subscription rate and the digital-only subscription rate is greater than fifty-three
(53) percent. Taxpayers shall maintain records to substantiate a nontaxable allocation
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areater than fiftv-three (33) percent. Rates shall not be computed more often than
once per quarter.

(C) Reporting Subscription Sales. Each delivery of a newspaper or periodical pursuant to
a subscription sale is a separate sale transaction. When the sale is subject to tax, the
retailer must report and pay the tax based upon the reporting period within which the
delivery is made. The subscription price shall be prorated over the term of the
subscription period.

(4) Membership Organizations. Generally, tax applies to sales of newspapers and periodicals
by membership organizations. If the price is separately stated, tax applies to that amount. [t
the price is not separately stated, the measure of tax is the fair retail selling price of the
publication.

The application ot tax to distributions ot newspapers and periodicals by nonprofit
organizations is provided at subdivision (b)(5). The application ot tax to sales ot periodicals
by subscription is provided at subdivision (b)(3).

(5) Nonprotit Organizations.

(A) Internal Revenue Code Section 501(c)(3) Organizations. Effeetive Novembert:

190 —unti-Oetober3-1H992+Tax does not apply to the sale or use of any newspaper or
periodical distributed by an organization that qualities for tax exempt status under section
S01(c)(3) ot the Internal Revenue Code, nor tangible personal property which becomes
an ingredient or component part of any such newspaper or periodical; regularly issued at
average intervals not exceeding three months enby-as-te-tsswesand distributed under either
ot the tollowing circumstances:

L. The issues are distributed to the organization’s members in consideration ot the
organization’s membership fee; or

2. The issues are of a newspaper or periodical which neither receives revenue trom,
nor accepts, any commercial advertising.

For purposes ot this subdivision, any governmental entity established and administered
for the purposes provided in Internal Revenue Code Section 501(c)(3) shall be considered
to be an organization that qualifies for tax exempt status under that section.

(B) Other Nonprotit Organizations. Etfeetive-Nevember+—199+-tTax does not apply to
the sale or use of any newspaper or periodical regularly issued at average intervals not
exceeding three months and distributed by a nonprotit organization, nor tangible personal
property that becomes an ingredient or component part of e-any such newspaper or
periodical, only as to issues distributed pursuant to both ot the following requirements:
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I. The issues are distributed to the organization’s members in consideration, in whole,
or in part, of the organization’s membership fee;

2. The amount paid or incurred by the nonproftit organization for the cost of printing
the newspaper or periodical is less than ten percent of the membership tee attributable
to the period tor which the newspaper or periodical is distributed, whether the
publication is printed within or without this state. The cost of printing shall be
determined as follows.

The cost ot printing includes costs ot tangible personal property purchased to become an
ingredient or component part of the newspaper or periodical (e.g., ink and paper) and
costs of labor to print the newspaper or periodical. The cost of printing does not include
costs not attributable to actual printing, such as costs ot special printing aids, typography,
and preparation ot layouts.

It the organization contracts with an outside printer to print the newspaper or periodical,
the organization shall obtain and retain documentation segregating the costs ot printing
from the printer’s other charges.

If the organization is the printer of the newspaper or periodical, the cost of printing
includes the aggregate of the cost ot tangible personal property purchased to become an
ingredient or component part ot the newspaper or periodical; labor ot printing, including
fringe benetits and payroll taxes; and other costs attributable to the actual printing of the
newspaper or periodical.

[f an organization has published the newspaper or periodical for a period exceeding
twelve months and the method of printing has not changed, the organization may elect to
consider the cost of printing for a reporting period to be equal to the amount paid or
incurred for the same reporting period for the previous fiscal or calendar year.

(6) Newspaper Carriers. A newspaper carrier is not a retailer. The publisher or distributor for
whom the carrier delivers is the retailer ot the newspapers delivered. The publisher or
distributor shall report and pay tax measured by the price charged to the customer by the
carrier.

(7) Consumption ot Property. Tax applies to the sale to or use by a newspaper or periodical
publisher of tangible personal property consumed in the manutacturing process. Tax does not
apply to the cost of tangible personal property lost or wasted in the manufacturing process
when that property was purchased for the purpose ot incorporation into a newspaper or
periodical to be sold or to be distributed in accordance with subdivision (b)(2).
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(98) School Catalogs and Yearbooks. Public or private schools, county otfices of education.
school districts, or student organizations are the consumers of catalogs and yearbooks
prepared for or by them, and tax does not apply to their receipts trom the distribution ot the
publications to students.

Tax applies to charges tor the preparation of such publications made to public or private
schools, county oftices of education, school districts, or student organizations by printers,
engravers, photographers and the like.

(¢) Exemption Certificates.

Any seller claiming a transaction as exempt from sales tax pursuant to Revenue and Taxation
Code sections 6362.7 or 6362.8 should timely obtain an exemption certificate in writing from the
purchaser. The exemption certiticate will be considered timely if obtained by the seller at any
time betore the seller bills the purchaser for the property, or any time within the seller’s normal
billing and payment cycle, or any time at or prior to delivery of the property.

(1) Certiticate A. Certificate to be used for purchases of tangible personal property for
incorporation into newspapers or periodicals tor sale in accordance with subdivisions (b)(1)
or {b)(3), above.

(2) Certiticate B. Certiticate to be used for purchases of tangible personal property that
becomes an ingredient or component part of newspapers or periodicals that are distributed
without charge in accordance with subdivision (b)(2), above.

(3) Certificate C. Certificate to be used for purchases of tangible personal property that
becomes an ingredient or component part ot newspapers or periodicals that are distributed by
organizations which quality for tax-exempt status under Internal Revenue Code section
301(c)(3) in accordance with subdivision (b)(5)(A), above.

(4) Certiticate D. Certificate to be used for purchases ot tangible personal property that
becomes an ingredient or component part of newspapers or periodicals that are distributed by
nonprotit organizations in accordance with subdivision (b)(5)(B), above.

Certificate A

California Sales Tax Exemption Certiticate

Sales ot tangible personal property tor
incorporation into a newspaper or periodical for sale

(Name of Purchaser)

(Address of Purchaser)

[ HEREBY CERTIFY:
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[nitial one of the following:

That | hold valid seller’s permit No. issued
pursuant to the Sales and Use Tax Law.

That I do not hold a seller’s permit issued pursuant to the Sales and Use Tax Law. [ do
not sell any tangible personal property tor which a permit is required.,

[ further certity that the tangible personal property described herein which [ shall purchase from

(Name of Vendor)

will become a component part ot the newspaper or periodical®

and sold as a component part of the publication.

[ understand that in the event any such property is sold or used other than as specitied above or
used other than for retention, demonstration, or display while holding it for sale in the regular
course ot business, [ am required by the Sales and Use Tax Law to report and pay any applicable
sales or use tax. Description of the property to be purchased:

Date: e

{Signature of Purchaser or Authorized Agent)

(Title)

“Insert name and type of newspaper or periodical
Certiticate B

California Sales Tax Exemption Certificate
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Sales of tangible personal property which becomes an ingredient
or component part of newspapers or periodicals that are
distributed tree of charge

(Name of Purchaser)

(Address of Purchaser)

[ HEREBY CERTIFY:

Liviticl 'w E_—_ﬂ :Fl I}]i'li‘” » .
NGT

{:} That Fdo-netheldaseller s-permit

[nitial one of the jollowing:

That I hold valid seller’s permit No. issued
pursuant to the Sales and Use Tax Law.

That [ do not hold a seller’s permit issued pursuant to the Sales and Use Tax Law. [do
not sell any tangible personal property for which a permit is required.

I further certity that | am engaged in the business of publishing*

which is regularly issued at average intervals not exceeding three months and distributed without
charge by me. The tangible personal property described herein which I shall purchase from

{Name of Vendor)

will become a component part of the publication listed above. [ understand that if [ use any of
the property purchased for any other purpose [ am required by the Sales and Use Tax Law to
report and pay tax, measured by the purchase price ot the-such property.

Description ot the property to be purchased:

Date: -
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(Signature of Purchaser or Authorized Agent)

(Title)

*[nsert name and type of newspaper or periodical

Certificate C
California Sales Tax Exemption Certificate
Sales of tangible personal property that becomes an ingredient
or component of newspapers or periodicals that are distributed

by organization which quality for tax-exempt status under
Internal Revenue Code section 501(c){(3)

(Name of Purchaser)

(Address of Purchaser)
[ HEREBY CERTIFY:

bttt =t

[nitial one of the following,

That the purchaser holds valid seller’s permit No. issued

pursuant to the Sales and Use Tax Law,

—meeee. L1188 the purchaser does not hold a seller’s permit issued pursuant to the Sales and Use Tax Law.

The purchaser does not sell any tangible personal property for which a permit is required.

I further certity that the purchaser is an organization that qualifies for tax-exempt status under Section
501(c)(3) of the Internal Revenue Code and is engaged in the business of selling or publishing*

which is regularly issued at average intervals not exceeding three months.

The tangible personal property described herein which [ shall purchase from

(Name of Vendor)

will be resold in the form of tangible personal property or will become a component part of a newspaper
or periodical distributed by the organization and (check one or both):
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The organization will distribute the newspaper or periodical to the members of the organization in
consideration of payment of the organization’s membership fee or to the organization’s contributors

The publication does not receive revenue from or accept any commercial advertising.

[ understand that in the event any such property is sold or used other than as specitied above or used other
than for retention, demonstration, or display while holding it for sale in the regular course of business, |
am required by the Sales and Use Tax Law to report and pay any applicable sales or use tax. Description
ot the property to be purchased:

Date: P

(Signature of Purchaser or Authorized Agent)

(Title)

*Insert name and type ot newspaper or periodical

Certificate D
California Sales Tax Exemption Certificate

Sales of tangible personal property which becomes an ingredient
or component part of newspapers or periodicals that are distributed
by nonprofit organizations

(Name of Purchaser)

{Address of Purchaser)

[ HEREBY CERTIFY:

Initial one of the following:

That the purchaser holds valid seller’s permit No.

issued pursuant to the Sales and Use Tax Law.
— That the purchaser does not hold a seller’s permit issued pursuant to the Sales and Use Tax
Law. The purchaser does not sell any tangible personal property for which a permit is required.

I further certity that the purchaser is a nonprofit organization which is engaged in the business of
selling or publishing*

which is regularly issued at average intervals not exceeding three months.

The tangible personal property described herein which [ shall purchase from
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(Name of Vendor)

will be resold by the organization in the form of tangible personal property or will become a
component part of a newspaper or periodical distributed by the organization and both of the
following apply:

(A) Distribution will be to any member of the nonprofit organization in consideration, in whole
or in part, of payment of the organization’s membership fee.

(B) The amount paid or incurred by the nonprofit organization for the cost of printing the
newspaper or periodical is less than 10 percent of the membership tee attributable to the period for
which the newspaper or periodical is distributed.

[ understand that in the event any of such property is sold or used other than as specitied above or
used other than for retention, demonstration, or display while holding it for sale in the regular course
ot business, [ am required by the Sales and Use Tax Law to report and pay any applicable sales or
use tax. Description of the property to be purchased:

Date: A9

{Signature of Purchaser or Authorized Agent)

(Title)

*[nsert name and type of newspaper or periodical

' This definition is based upon Business Statistics Organization Inc. v. Joseph, 299 N.Y. 443, 87
N.E. 2d 505, and Houghton v. Payne, 194 U. S. 88, 48 L.Ed. 888.

Note: Authority cited: Section 7051, Revenue and Taxation Code; Reference: Sections 6005,
6006, 6007, 6010, 6015, 6361.5,-6362-3; 6362.7 and 6362.8, Revenue and Taxation Code.
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