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PROCEEDI NGS

Sacranento, California
March 15, 2006

---000- - -

MR. HELLER: Good norning, everybody. Looks

like we're all here. Wl cone everyone on the tel ephone.

W're here this norning to neet and di scuss
Part 4 of the Board's -- of the Board of Equalization's
Rules for California Tax Adm nistration and Appellate
Review. Part 4 deals wth appeals fromthe
Franchi se Tax Board.

And as a brief update to the whol e process on

the new rules, our goal here with Part 4 is to go ahead

and hopefully reach an agreenment on the current |anguage

today and then prepare a draft for the Board nenbers to
revi ew and approve on May 17th.

If that's approved on May 17th, then we'll go
ahead and request perm ssion fromthe Board to publish
notice and begin the formal rule-making process either
June 27th or sonetine thereafter, once the Board's
approved the | anguage for the other parts or has
ot herwi se given us direction on the other parts of the

proposed rul es.

And staff's goal is to go forward on the fornal

rul e-maki ng process on all of the rules at the sanme tine

4
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so that we can have one package.

Al so, we have another interested parties
nmeeting scheduled for Part 5 dealing with general Board
hearing procedures for April 5th, and we're hoping to
take Parts 1, 2 and 3 dealing with the business taxes
and property taxes to the Board for their approval on
April 18th.

And hopefully, if we can reach consensus or
close to that on Part 5, we're hoping to take that to
the Board for their approval on June 27th.

I f everything' s approved on June 27th, we'll
either ask permssion at that tinme to publish notice of
formal rule-making or we'll conme back to the Board at a
|ater tine, depending on the direction we receive.

This norning we're just |ooking for coments on
Part 4, which, again, deals wth appeals fromthe
Franchi se Tax Board.

I f you can go ahead and just nake your comment
and then allow the next person to nmake their coment as
well, we'd really appreciate that so we can keep the
process novi ng.

W're going to go basically regulation by
regul ation so that everybody has a chance to address
each regul ation and a chance to speak. And if you can

just limt your comments so we can hear everyone and

TOM & COUNTRY DEPCSI TI ON SERVI CE  (530) 642- 0333
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keep things on pace, we'd really appreciate that.

Al so, we have two court reporters here this
norning. And if you can go ahead and state your nane
before you speak and al so possi bly provide your business
card to the court reporters so that they can keep an
accurate record of who's speaking today, |'d really
greatly appreciate that.

Wth that I'd like to just go around the room
and have everybody introduce thenselves and then I'll go
ahead and turn everything over to lan Foster so that he
can introduce Part 4 a little bit and then we'll go
ahead and start taking comments after that.

M/ nane's Bradley Heller. |'man attorney with
the Board of Equalization's Legal Departnent.

MR. FOSTER: lan Foster, also with BCE Legal.

M5. MANDEL: Marcy Jo Mandel, State
Controller's Ofice.

MR. LANGSTON: |'m Bruce Langston fromthe
Franchi se Tax Board.

M5. BORGVAN: Susan Borgman, Franchi se Tax
Boar d.

MR. EVANS: Gary Evans, Board Proceedi ngs.

MR. AMBROSE: Lou Anbrose, Board Legal .

M5. RUWART: Carole Ruwart, Board Legal .
MR

LoFASO. Allen LoFaso with Board nenber

TOM & COUNTRY DEPCSI TI ON SERVI CE  (530) 642- 0333
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Betty Yee's office.

MR. SHUTZ: Chris Shutz, Board nenber John
Chi ang's office.

M5. OLSON: Diane d son, Board Proceedi ngs.

M5. MAHONEY: Laura Mahoney, MBI A, Daily Tax
Report .

MR. MANCI A:  Fran Mancia, MBIA.

MB. CARLOCK: Chel sea Carl ock, Board
Proceedi ngs D vi sion.

MR. SPERRI NG Jon Sperring, Price Wterhouse

Coopers.
MR. HUDSON: Tom Hudson, Bill Leonard's office.
M5. PENNI NGTON:  Mar garet Penni ngton, Board
menber Bill Leonard's office.
MR. KOCH. Al Koch, MBIA.
MR. BESSENT: Carl Bessent, Appeals Division.
MR. SCHREI TER. Reed Schreiter, Appeals
Di vi si on.

MR. DALY: Charles Daly, BCE Legal.

MR. HELLER: And who do we have with us on the
phone today?

MR. SHAH. Neil Shah, Board nenber C aude
Parrish's office.

MR. HERD: JimHerd fromBetty Yee's office.

M5. CROCETTE: Sabina Crocette fromBetty Yee's
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of fice.

MR. HELLER: Welcone. And with that, 1'Il go
ahead and turn the floor over to lan Foster.

MR. FOSTER: Thank you, Brad.

Al so, a quick note on deadlines. Cbviously, we
love witten comments from everybody. And we would |ike
everyone to have in their witten comments to us by
April 7th, which is a Friday.

If it's in by April 7th, then it definitely
will get considered. If it's in after April the 7th, we
will definitely do our best to look at it and consi der
it, but April 7th is basically the deadline for a
guarantee that your comments will be considered and
i ncorporated into it.

| just want to go over real quick, because |
think by this tinme nost of us are pretty famliar with
nost of the Part 4, so |'mjust going to go over the
maj or revisions we've had since the last interested
parties neeting.

The big one is, we've heard everyone's concerns
about mandat ory appeals conferences, and in the | atest
version, appeals conferences are no | onger mandatory for
franchi se, incone tax, HRA appeals.

W have redesignated them pre-hearing

conferences. They're now discretionary and can be held

TOM & COUNTRY DEPCSI TI ON SERVI CE  (530) 642- 0333
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at the request of a party or upon order of the Board or
Board staff. And they are only in cases when an ora
hearing will be held. And then the conference will not
result in a decision and recommendati on, but the purpose
is to build a better record for oral hearing so that
there's a nore detail ed, conplete hearing summary.

W al so heard a lot of concerns that HRA
claimants in the prior version were required to waive
their right to an oral hearing. HRA clainmants are now
no longer required to waive their right to an oral
heari ng.

Li ke people with small tax cases, they can
el ect a streamined procedure, and if they elect that
procedure, that the election will be a waiver of the
right to oral hearing, but nobody is required to use
that procedure. Everyone can go the nornmal route and
keep their right to an oral hearing.

Al so, there was a lot of concern that the prior
versions were confusing on petitions for rehearing and
rehearing procedures. W have broken those down into
what we feel is a nore clear, logical format, renunbered
it so that hopefully it nakes nore sense.

And al so, the latest versions contain different
options on possibly bifurcating appeals in the

jurisdictional and substantive issues and different

TOM & COUNTRY DEPCSI TI ON SERVI CE  (530) 642- 0333
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options on having extensions to the tine for filing
appeal s.

MR. HELLER: Thank you, Ian.

And with that, I'mjust going to go ahead and
just start off with Article 1 of Part 4, "Application,
Definitions, and Jurisdiction.” That starts with
Section 4010, application of the part. Are there any
comments on Section 4010? Thank you.

W're going to nove on to Section 4011,
"Definitions." Are there any comments on Section 40117?
No comments.

Section 4012, "Jurisdiction."

MR. SPERRING | have a question on (c)(6).

MR. FOSTER: Jon, if you could quickly state
your nane again for the reporters?

MR. SPERRING And I'Il give you ny card, too.

Jon Sperring, Price, Waterhouse, Coopers.

As | understand (c)(6) -- nmaybe |I'm confused as
toits neaning -- it says that the Board of Equalization
shall not have jurisdiction to decide whether the
Franchi se Tax Board failed to conply with any policy,
practice or procedures unless such failure directly
af fects the adequacy of notice or the anount at issue in
t he appeal .

And |'mjust wondering, what's the need for

10
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that? It just seens like -- why are we limting
peopl e' s appeal s rights here?

MR. FOSTER. W're are open to trying to figure
out better ways to say this. Wat we're trying to get
at is that the Board's jurisdiction is to determne the
proper ampunt of tax owed by -- if it's an assessnent or
due to the appellate if it's a refund claim

W have -- we the Board -- the Board doesn't
have jurisdiction to determ ne basically if someone has
suffered sone other wong at the hands of the Franchise
Tax Board.

If they feel the Franchise Tax Board was, you
know, overzeal ous, not nice enough, didn't treat them
wel |, you know, maybe failed to conply with its own
internal policies or practices, essentially the Board's
own jurisdiction is to determ ne the proper anmount of
tax. So unless the Franchise Tax Board's actions affect
t hat anmount of tax, that's sonething --

M5. MANDEL: O the notice.

MR. FOSTER: Yeah. O the notice. O the
adequacy of the notice. Right.

M5. MANDEL: There's sonmething wong with the
notice that you can knock the notice out of the box
wi t hout even tal king about the tax. R ght?

MR. FOSTER: Right. Yeah.

11
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M5. MANDEL: Ckay. Yeah.

MR. FOSTER: Adequacy of the notice of the

anmount at issue. |If what the FTB did
either of those, then it's not soneth

can address or renedy. But we're sti

suggestions on how best to word all t
M5. MANDEL: And you say "di
MR. FOSTER: Perhaps "direct
limting.
M5. MANDEL: Well, | just --
just -- I"'mjust trying to understand
say that anything -- | don't know.

doesn't affect
ing that the Board
Il open to

hat .

rectly"?

ly" is too

| don't know. |

. Sonebody woul d

MR. LANGSTON: Can | give you a couple of

exanpl es of ny experience?
Sonmetinmes we'll get a letter

t axpayer says, "Well, | agree that |

in where the

owe the tax, but

| " m unhappy, because | called the FTB and they told ne

to do this and that and the other, an
hung up on ne" and this and that. An

not asking the Board to do anyt hi ng.

d, you know, they

d they're really

And | think what the point of this is that the

appeal has to be focused on what the

statutorily allowed to consider; that

Board is

is, what the

anmount of tax is, the anmount of any penalty, you know,

agai n, whether the notice is issued c

orrectly or so

m

12
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forth.

And this is -- you know, all of these
regul ations are basically interpretations and
clarifications of the |aw in plai ner |anguage.

W do get quite a few appeals in where the
person sinply is not stating an issue that can be
answered or really is an issue.

What they're really trying to do is conplain
about a particular staff nenber's conduct or sonething
like that, which is nore appropriately directed to the
Franchi se Tax Board's taxpayer advocate or managenent or
sonmet hing |like that.

So | think that's why we put that in there, so
that we can cone back to them and say, "Look, the letter
you sent us is talking about this and that, but it isn't
sonmet hi ng we can address on appeal . "

M5. MANDEL: Was this your FTB | anguage
suggestion or was this --

MR. LANGSTON: | think this was old | anguage.

MR. FOSTER: After the last interested parties
nmeeting we cane up wth this, so yeah.

M5. MANDEL: Ckay. Ckay.

MR. LANGSTON: Because | believe this is
| anguage that's coormonly in letters to taxpayers who

wite with appeals that are not -- you know, that

13
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don't -- that don't object to the tax but are just
meki ng general conplaints. And | think that's where
this | anguage nmay have been derived from

M5. MANDEL: This would also apply, | guess, to
sonebody who is conpl aining that you guys viol ated | PA.
You think?

MR. FOSTER: Yeah. It could. W put in a
separate subject. It's (c)(4) that specifically rel ates
to that.

M5. MANDEL: So this is just to cover the
wat er front .

MR. FOSTER: To cover the m scel |l aneous
conpl ai nts about FTB behavi or.

MR. LOoFASO Can | just ask, what are we --
what does our appeals division do if we receive an FTB
appeal saying the person was rude on the phone? Wat do
we do now?

MR. FOSTER. Well, if there is no appeal from
an actual notice of action, denial of refund claimor
sonmething simlar, it would be rejected outright,
because there's sinply no appeal right.

Now, if the conplaint cones along with an
appeal froma notice of action, the issues -- the
underlying tax or penalties or interest would be

addressed, but the decision would also -- would usually

14

TOM & COUNTRY DEPCSI TI ON SERVI CE  (530) 642- 0333




N

o o~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

have sonme -- whether it be a footnote or sonmething in
there saying, "By the way, we can't do anything about

whet her FTB's enpl oyees were nean to you," or whatever
their conplaint was.

MR. LOoFASO W do that upfront? That's what

MR. FCSTER: Upfront?

MR. LOFASO. Well, obviously, I'mthe new guy,
sol'"'malittle vague on it.

| f sonebody has a notice of action and they
appeal, and they've said, "Wll, | don't disagree with
the noney, but | just don't like the way they treated
me. They didn't" -- you know, there was a case a couple
weeks ago where sone guy said, "They didn't give ne the
thing in witing." That was all the guy was talking
about .

M5. MANDEL: So if we get in an appeal that
says that, what's the next step at Board of Equalization
with it?

MR. LOFASO  Yeah.

MR. FOSTER: If they say they don't -- if the
t axpayer appeals and concedes to the anount at issue --
other folks mght want to address this as well -- ny
belief is that we --

MR. SHAH: This is Neil. Wat about collection
15
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matters? That conmes up once in a while, too.

MR. SCHREI TER Getting to Allen's question, if
sonet hing conmes in to Board Proceedi ngs, which is where
t he appeal s cone, and the FIT anal yst there who receives
it sees that it's only a matter of a practice,
procedure, policy, sonmething of FTB, they would send a
response, a letter response saying, you know, "W can
only address these issues. Your appeal does not neet
that."

If there's any question about it, then they
will sonetinmes cone to the appeals staff and we'll take
a look at the letter, see if there's a substantive
matter involved. And if there is, then there's an
acknow edgenent |letter which accepts the appeal.

As far as if there are issues in the appea
ot her than substantive, then, as lan described, in a
hearing sunmmary or in a summary decision that's issued
eventually it will make nmention of the fact that the
Board is only able to address these specific issues.

M5. MANDEL: Before you get to Neil's question
l"d just like to follow up, if soneone wote in the kind
of an appeal he's talking about, FTB, the person was
horri bl e, nmean, abusive, blah, blah, blah, but | agree
with the tax, but boy, they were just horrific," what

you sai d, Reed, would happen out of Board Proceedi ngs,

16
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you know, w thout casting any whatever on the person who
wote the letter, does that kind of conplaint get
forwarded at all to the taxpayer rights advocate or

t axpayer advocate at FTB or anything |like that?

MR. SCHREITER | don't believe it is.

MR. EVANS: | don't believe it is, either.

M5. MANDEL: Yeah. Because you're just
processing the appeal. That just occurred to ne, that
sort of other side. You never know. Sonmebody m ght
actually have a legitinmate beef about sonebody sonewhere
that ought to get addressed. | was just wonderi ng.

MR. LANGSTON: Most of these peopl e have
conplained to us as well during the process.

MR. LOFASO. Just to close out on ny question,
you don't have to respond again, but | guess what | was
trying to get tois, I"'mnot sure what clear authority
Board Proceedi ngs has now, but the answer |'m hearing
is, if it really doesn't state a case or controversy, in
what we understand that to mean, Board Proceedings in a

nice way sends it back

And |"mjust sort of curious as to under -- you
know, I'mof the "if it's not broke, don't fix it"
school. So if Board Proceedi ngs al ready has that

authority now, from whence does it cone? And why can't

it continue to conme fromthat, is ny ultimte question.

17
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But you don't have to respond. That's just
where | was going in ny question.

THE COURT REPORTER I'msorry. Could |I have
your nane, please?

MR. LOFASO. Sure. Unfortunately, | forgot to
bring ny cards. Allen LoFaso. L-o0-F-a-s-o.

THE COURT REPORTER: Thank you.

MR. FOSTER: Neil, you had a question about
col |l ections?

MR. SHAH. Yeah. And that conmes up frequently.
Li ke bankruptcy and coll ections, there's a couple of
things that we say, you know, we don't have jurisdiction
on.

MR. FOSTER: Again, a collections matter,
(c)(3) we address bankruptcy and other collection
I ssues.

The coll ection issue mght be relevant to
sonmething like a statute of limtations or interest-
abatenent case, the timng and manner in which paynents
were nade or collected. But, you know, otherw se,
collections would sort of fall under this (c)(6)

"M scel | aneous. "

| f soneone's not happy with the way FTB' s been

garni shing their wages, FTB has every right to garnish

your wages if there's a final liability, and there's

18
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not hi ng we can do about that.

MR. LANGSTON: Plus, there are other avenues
for themto pursue conplaints. It just isn't
appropriate for an appeal to the Board of Equalization.

M5. PENNI NGTON:  This is Margaret Pennington.
Can't we just, in those kind of situations, | would
think that it would be a good procedure to at |east |et
t he taxpayer know, when we tell themthat we can't
address those issues, that they can contact the taxpayer
rights advocate, Franchise Tax Board, and give themthat
contact. They can at least -- we can at |east do that.

MR. FOSTER: Certainly.

M5. MANDEL: That doesn't have to be in the
rule. That's a nice procedure, but we ought to.

MR. EVANS: Gary Evans. And we do that now.

M5. PENNINGTON:  Onh, you didn't say that
bef ore.

MR. EVANS: Yeah. W get calls that are
clearly --

M5. MANDEL: Gary, she's not -- yeah -- calls,
but | think she's also tal king about on an appeal, the
kind of appeal that we --

MR. EVANS: In correspondence we can certainly
do that.

M5. BORGVAN: | believe Board Proceedi ngs does
19
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that in other contexts of nonappeal letters, you know,

i ke, say, unpaid liability, and if you say they have to
pay and file a claimfor a refund and you refer them
back to Franchise Tax Board, we can do the sane thing
with these type of issues.

MR. HELLER: Jon, does that address your issue
or do you have any further concerns about that?

MR. SPERRING No, that's fine.

MR. HELLER: There seens to be consensus that
the | anguage is satisfactory. And staff will consider
| ooki ng at maybe deleting the word "directly” just in
case that's a little overly limting.

MR. FOSTER: And, Jon, if you can think of a
better way -- or anyone else -- a better way to rephrase
this and try and get at what we're thinking about,
pl ease submt a suggestion.

MR. HELLER: Any other comments on Section
4012, any ot her subdi vi sions?

M5. BORGVAN: W had a couple of -- Susan
Bor gman, Franchi se Tax Boar d.

W had a couple of witten coments in our
subm ssion to you |l ast week on subparagraph(b), and so
there's a couple of mnor corrections there that we
submtted. | don't know whether you want us to go over

every little thing.
20
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MR. FOSTER: If we have it in witing.

M5. BORGVAN: You're okay with that?

MR. FOSTER: Yeah, we can trust it, unless you
feel like you need to point it out.

M5. BORGVAN: No, no, just want to nmake sure
t he process --

M5. MANDEL: And if these are not sort of
editorial --
BORGVAN:  Uh- huh.
MANDEL: -- but are --

LANGSTON: They're just technical.

5 3 B B

MANDEL: Yeah, if they're not totally
technical, then you mght want to nention, direct people
toit, in case soneone has a comment on them --

M5. BORGVAN: Ckay.

M5. MANDEL: -- here as they | ook at them
t oday.

MR. HELLER: Okay. Myving ahead, we're now on
Page 4, Article 2, Howto File an Appeal with the
Franchi se Tax Board, or, excuse ne, an Appeal fromthe
Franchi se Tax Board, pardon nme, Section 4020, Appea
Filing Requirenents.

Any comrents on subsection (a)?

Subsection (b)?

Ckay. We'll nove ahead to Section 4020. 5,
21
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Met hods for Delivery of Witten Docunents and
Correspondence. And in here | would like to point out
that Board staff is investigating the E-filing issue at
this very nmonent and shoul d have a uniform
recommendation for the Board nmenbers for all the
different parts on how -- well, if and how they woul d
provide for E-filing of appeals, petitions, and other
docunments in our adm nistrative review and appel |l ate
review prograns, and so for right nowthis is really
definitely the mailing, and mailing instructions wll
absolutely remain, but as far as the E-filing

provi sions, those are just an exanple for right now and
we'll be addressing that shortly.

MR. HUDSON: | think this may have already been
addressed in our previous sessions, but | just want to
make sure to say it on the record.

Ti m Hudson for Bill Leonard's office.

One thing that's absolutely critical is
if we're going to list our physical mailing address,
that we also list, you know, how sonebody woul d go about
E-filing. And if we're afraid that things |like E-mail
addresses are going to change over tine, then we shoul d,
at a mninum have a website that's in the regul ations
so that it's kind of on par with the -- with the post

of fi ce box, so people say, you know, either | can nail
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it here or | can go to this website right now and figure
out, you know, what file formats are acceptable and what
Em ail addresses are and that kind of thing.

Because the way it's listed here, the

concern is that, you know, anybody reading this is going

to say, well, | can either send it to this physica
address or | can, | don't know, call sonebody and maybe
two weeks later they'll send nme instructions or
sonet hi ng.

And it kind of -- the way it has it here, it

gives a real preference for getting things by the nail.
And we'd Ii ke to have the preference be the other way
around. We'd like themto Email it right now And I
think the way you do that is to either include in the
regul ations itself how sonebody can E-file or else have
a website or sonething that's |isted.

M5. MANDEL: That's a -- that's a good idea. |
don't know that you -- because things will change
presunmably, you m ght probably can't put it in the reg.

But instructions fromthe Board, presumably,
once we figure out what we can do, and that it's going
to be uniformacross the Board, that we woul d have those
instructions available in an easy-to-find pl ace.

MR. HUDSON: And have the place --

MB. MANDEL: And then have the website in
23
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here. That's an interesting -- you know, instructions
provi ded by the Board and that the Board is going to
post themon its website.

MR. HELLER: | think at this point --

M5. MANDEL: |It's also that they change from
time to time. Posting to a website wth changes is
probably pretty easy to do.

MR. HUDSON: Yeah.

MR. HELLER: And what -- when we were, let's
see, staff brought Part 2 of the rules to the Board
menbers for their approval back on January 31st, and
they basically -- that's the business taxes provisions.

And it did contain | anguage simlar to
subdi vision (a), paragraph (2), here where that
basically provides for an "in lieu of electronic
delivery."

And M. Leonard did nake comments at that
nmeeting and actually submtted sonme witten coments to
staff regarding that. And staff agreed with his
comments that there should be an affirmative, at |east,
equal ly encouraging alternative. O not alternative,
but a procedure for filing electronically so that it
certainly wouldn't discourage electronic filing and in
fact encourage it if possible.

And then also staff agreed that we did need to
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provi de sone sort of procedures and have that

i nformati on worked out in advance of having a final
regulation. And staff is currently working on figuring
out exactly what those terns are and is very close to
having specific itens to provide to the Board nenbers on
what we can acconplish technologically at this stage,
and what it mght ook like if were to go forward, and
coul d probably prepare sone instructions pretty quickly
after those issues are resolved. So we're hoping to
have sone information to be able to provide to the Board
menbers, hopefully very shortly, and then we'll nake al
the different sections uniformso that they encourage
electronic filing if there's sonme formthat we can
approve.

M5. MANDEL: Yeah. And the only -- not that
you have to hold every taxpayer's hand, but on the
supposition that instructions potentially change over
tinme, that woul d be posted.

MR. HELLER. Right.

M5. MANDEL: You know, hopefully, if sonmeone
has to file, they would check at the tinme that they have
to file rather than print it all out and put it in the
thing or check when they get their NPA or their Notice
of Action and then say, oh, ny gosh, within the, you

know, 30 or 60 days, we nanage to change it. So | don't
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know how you sort of --

MR. HELLER: Yes.

M5. MANDEL: -- tell themto --
MR. HELLER: Well, | think those are sone of
the technical aspects. W are -- actually staff is

actually in agreenent that we do need to provide at
| east direction to the website or sonething to that
effect so that if sonmebody is diligently trying to
conply with these terns, they can go ahead and get
directed to the right place.

And then probably that page itself would be
updated, but |I'massum ng we would have to take into
account some sort of lag tinme for people filing, based
on procedures that change periodically.

But we're really trying to figure out what it
is we can actually accommbdate at this tinme and in a
secure, you know, professional manner and not just all ow

things to be comng into our server to any sort of

addr ess.

M5. MANDEL: WIlly-nilly.

MR. HELLER: WIlly-nilly, exactly.

MR. HUDSON: M only point is that you don't
necessarily need to work out all of those things, |ike

all the potential file formats you can set. You don't

need to work that out prior to publishing this
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regul ation. You just need to say, "Here is the website
where you'll be able to find the nost recent version of
that stuff." Courts do this all the tine.

M5. MANDEL: Yeah, and it mght very well say,
"W don't have any instructions yet. Please continue to
file on paper.”

MR. HELLER: That's correct. And I think --

MR. HUDSON: |'ve seen Rules of Court that do
this all the tine where they tell you the website where
you can downl oad their forns and everything el se, so
we're no different than they are.

MR. HELLER: Ch, absolutely. And staff
definitely is going to include a web address.

M5. MANDEL: Ckay.

MR. HELLER: Really we're just really concerned
about whether or not the Board can actually provide for
electronic filing in the near future.

And so we're kind of concerned that w th having
any E-filing instructions, if in fact we're nore than a
year away from ever posting sonmething to our website or
actual ly being capable of doing that, so we don't -- at
the sane tinme we want to be clear; we also don't want to
m sl ead people into thinking that that's comng in a
nmonth or two, when in fact it mght be further down the

r oad.

27

TOM & COUNTRY DEPCSI TI ON SERVI CE  (530) 642- 0333




N

o o~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

So we're just trying to tackle the whol e issue,
at least to the extent necessary for the Board nenbers
to approve any kind of regulation that would have that
| anguage and want to address it fully.

So we'll nmake sure that this, this section, is
addressed along with all the other sections that require
the filing of docunents.

Are there any other comments on this Section
4020? W'll nove ahead then. W're on page 6 of the
redact ed version.

Section 4021, Time for Filing an Appeal. And
this is the First Alternative, and it includes
extensions to filing deadlines.

M5. MANDEL: | had one question. | nean,
know there's going to be sone stuff in front of al
t hese guys about the First and Second Alternatives.
was just wondering in the First Alternative, you do have
t hose 1013 extension periods, why you decided to delete
t he exanpl es?

MR. FOSTER. W felt that ultimtely the
exanpl es were better kind of put in Publications as
opposed to Regul ations, just in the Regul ations, and
that seenmed to be nostly the consensus fromthe |ast
nmeeting, that we put all the exanples to our heart's

content in the Publications.
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M5. MANDEL: Well, okay. That gets to ny other
thing about a lot of what's in Part 5, which is things
that don't belong in a Regulation, they belong in a
Publication. | think that included exanples were put in
here -- were the exanples in the original regulation, or
were they just added to this first go-around?

MR. FOSTER: W put the exanples in back in
Sept enber, 1 think.

M5. MANDEL: Onh, okay. | just was wondering
why they were del et ed.

MR. HELLER: O her questions?

MR. SPERRI NG John Sperring, Price \Waterhouse
Coopers.

Question | have on 4021, does "mail" nean
"postmark"? Because what we found is that sonetinmes the
letter or the notice, the date is a few days' difference
bet ween that and the post marKk.

M5. MANDEL: Postmark -- you nean, the Notice
of Action has an earlier? Then that's when you say to
the client, "I hope you have the envel ope," because it's
t he post marKk.

MR. LANGSTON: Whatever is later.

M5. MANDEL: If the postmark is later, the
postmark is going to govern.

MR. SPERRING |I'mwondering if we should say
29
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"postmark." That way it's absolutely clear that that's
what we're tal king about.

M5. MANDEL: But there's not always a --

MR. FOSTER: Well, subdivision (b) --

M5. MANDEL: Well, if you start from(a) on,
statutory deadlines run fromthe date FTB nmails for the
date indicated on the notice as a deadline, because
sonetinmes | think we had that discussion where their
mailing date is like longer. Right?

MR. LANGSTON: Well, that's what the statute
requires. The statute says you nay appeal for -- the
appeal period starts wth the |ater, you know, the date
of mailing, or you can always rely on the date shown on
the FTB notice, which was intended to clarify so people
didn't have to count days. They get a notice. The
notice, our notice, now has to say you may appeal this
by this day. And that was -- it was designed to avoid
confusion. And, | nean --

M5. MANDEL: And, John, I'msorry.

MR. LANGSTON: o ahead.

M5. MANDEL: 1In (c), on page 8, Date of

Mailing, "In the absence of other evidence, the postnmark

date is considered the mailing date."
MR. LANGSTON: Ri ght.

M5. MANDEL: Do you see that?
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M5. BORGVAN: Isn't it in here?

M5. MANDEL: You see, when you're reading this
stuff after the neeting, you have quicker retention.

Does that answer your question?

MR. SPERRI NG  Yeah, that would be fine.

MR. HELLER: Any other questions or comments on
Section 4021?

MR. BESSENT: That's on the First Alternative?

MR. HELLER: Yes, 4021, First Alternative,
excuse ne, |'m speaking begi nning on page 6.

Movi ng ahead to Section 4021, Second
Alternative, on page 9, Tine for Filing an Appeal, and
this one deletes the filing extensions.

And just as sone background, there's two
alternatives because there was -- there was not a
conpl et e consensus reached on whether or not the Board
had statutory authority to grant those particul ar
extensions. And so there was two alternatives provided.

M5. MANDEL: But the 1013 has been in the reg
al r eady.

MR. FOSTER: Yes, it has.

M5. MANDEL: Ckay.

MR. FOSTER: And we clarify, in the First
Alternative here, keeps the extensions which are in the

current reg, but it clarifies that the extension is
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based on where FTB mails its notice to and not where the
taxpayer is mailing an appeal from so there's no |onger
di scrimnation against E-filers as far as the |l ength of
time they have to appeal .

MR. HELLER: Any comments on Section 4021
Second Alternative?

Movi ng ahead to Section 4022, also the

First Alternative, Accepting or Rejecting an Appeal, and
al so as sone background on this issue, the Franchi se Tax

Board raised an issue with appeals where there nay or

may not, well, | should say where there nmay be a
jurisdictional issue raised and would |ike the -- would
ask for -- | should say ask for staff to consider an

alternative that would bifurcate an appeal where there's
a jurisdictional issue so that the -- so that the
parties and the Board address the jurisdictional issue
bef ore addressing the substantive issues as to whet her
an anmount of tax is owed or a refund is due.

And so the First Alternative does not contain
bi furcation, and it basically follows the Board of
Equal i zation's current procedures, which is to just hear
all of the issues at once, assumng a tinely appeal has
been fil ed.

Are there any comrents on Section 4022, First

Alternative?
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Ckay. Moving ahead to Section 4022, Second
Alternative, and this one does contain the bifurcation
procedures. Are there any comments on Section 4022,
Second Alternative?

MR. HUDSON: Could you say -- is sonebody
advocati ng one approach versus the other, because | want
to hear the argunents.

MR. HELLER: Well, at this point the Franchise
Tax Board, | believe, is advocating the bifurcation
procedures.

And woul d anyone fromthere --

MR. LANGSTON: Yes, | can tell you, this is
sort of a good governnent, save the work | oad issue.

If we have a major case, it takes a lot of
staff time and effort, and to devel op, you have to wite
a big brief, you know, do the -- and if -- if the
appeal, in our opinion, is clearly barred by
jurisdictional issues, that is, it was filed too late,

t he anount at issue hasn't been paid, you know, all of
the things we tal ked about before, and we believe the
Board sinply doesn't have the statutory authority to
hear the appeal at all, or usually it's premature, it is
a trenendous waste of the State's tinme and noney to
brief the entire case.

You know, it could be a multistate corporation
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case that is pages and pages. And, you know, our view
is, like pretty much any Court you go to, the first
guestion is, do | have the right to be in court? Once
that's decided, then, yes, then you to go the nerits of
t he case.

So this has been an issue. A nunber of years
ago, actually this was nore |like the process. And then
| don't renenber exactly when it got collapsed into just
arguing all the cases -- all of the issues at once.

And the problemw th that is it's sort of not
fair to the taxpayer. |It's not fair to the Board.
Because, then, when it conmes tine for your hearing, you
have to take your limted anount of tinme, argue the
jurisdictional question, argue the nerits of your case.

Again, you're charging -- the taxpayer's
representative is charging the client for witing up
this long extensive legal argunent, and if it turns out
the case is knocked out on procedural grounds, that was
unnecessary, as it turns out.

So we believe that there is a real issue here;
that it would be a good idea to where there is a true
legitimate issue wth whether the Board has jurisdiction
to hear the appeal, then we would like this sort of
expedited process to get through that first so that we

don't waste everybody's tine on that.
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Conment s?

MR. SCHUTZ: This is Chris Schutz.

I f the Board ends up deciding that the taxpayer
doesn't have jurisdiction to hear, taxpayer stil
di sagrees, he tries to go to court, the Court reverses
what the Board has deci ded, says, oh, you do have
jurisdiction, and now will the Court then hear the
merits of the case without the sort of adm nistrative
procedure on the nerits of the case ever being done? O
would it, do you think the Court would then kick it back
to the Board of Equalization to then hear the nerits of
t he case?

MR. LANGSTON: You know, this is a good
question. Qur view always is that in a suit for refund,
the Board of Equalization process is optional. It is
not required. | expect the Court would just go ahead
and hear the case.

By and | arge, though, for the sanme reason that
a taxpayer would not have nmet the jurisdictional
requirenents for a Board of Equalization appeal, they
woul d al so not have net the jurisdictional requirenents
for a court suit.

M5. MANDEL: But sonebody might try to file a
mandanus, say the Board's off on the Board's deci sion.

MR. LANGSTON: Well, and that -- that would be
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a -- that would go beyond this regulation, | think.

M5. MANDEL: Yeah.

MR. LANGSTON: That would have to be -- you
know, obviously there would have to be --

M5. MANDEL: Wether that woul d be appropriate
or not.

MR. LANGSTON: -- sone independent authority
allowng themto do that.

Again, | mean, isn't that the sane issue if
we -- say we briefed the whole thing. W raised the
issue of jurisdiction, and they lost on that issue and
t he Board never considered the nerits of the case. |
mean, | don't think it's all that different. So but
that's good point.

| still think, though, that in the vast
majority of cases, where there truly isn't jurisdiction,
this procedure, this Second Alternative, would save both
the State and the taxpayers a lot of tine and
unnecessary tine and effort, so that's why we proposed
it.

MR. SHAH. And if there's nmultiple issues, one
with jurisdictional and the others that are going
t hrough you, do you recommend that others go through?

MR. LANGSTON: No, | nean, just the opposite.

The point is if there's no jurisdiction --
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MR. SHAH. No, because there are tinmes when an
i ssue, you don't have jurisdiction, |ike bankruptcy, but
t hey have other issues also that they're raising which
the Board has jurisdiction --

MR. LANGSTON:  No.

M5. MANDEL: Neil

MR. SHAH. -- because it's an assessnent issue,
is it accurate or not.

M5. MANDEL: Neil, | think what FTB is talking
about is nore the fundanental, a real fundanental
jurisdiction over the appeal .

So that if an appeal is late, filed late, but
there seens to be a dispute about whether it's filed
| ate, perhaps there's |lots of snudgy postmarks or
sonet hi ng, or sonebody is trying to take an appeal, for
exanpl e, on a deened denial of a refund claimor
sonmething like that where they say they're in a refund
status and they haven't conplied with everything you
have to conply with before filing a refund claimwth
FTB, like they haven't paid all the noney, that those
are -- those kinds of fundanental jurisdiction over the
appeal, that they would want those -- and then the
person al so says, and, besides, the tax is totally wong
and etcetera, that the issue of whether the Board has

the fundanental jurisdiction to even hear the appeal be
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taken up first. And then if the Board decides it has
jurisdiction, then they do all the work on the other
I Ssues.

Because it's kind of like the person is going
to file the appeal, and effectively what | understand
FTB saying is either through Board Proceedi ngs taking a
ook at it and going, yeah, we don't think so, but
there's a dispute, or FTB for whatever reason is
essentially making a notion to dismss, right?

MR. LANGSTON: Yes, that's exactly correct.

MR. SPERRING Well, | have a question. This
is John Sperring, Price \Waterhouse Coopers.

What if you have, let's say, a refund claim
i nvolves three years? Sane |legal issue. One year there
was a jurisdiction question on it. Gay. Wat happens?
You hold the whole thing up while you decide the
jurisdiction on that one year?

MR. LANGSTON: That's your choice.

No, | nean, the -- this happens really quite a
bit. R ght now, we just point out, gee, this year,
there's no jurisdiction because it's not fully paid or
what ever .

You know, that's going to be -- it's going to
be different in every case. | nean, it depends what the

case is about, and how serious it is, and what the
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i ssues are, and whether the facts and issues of the

di sputed year are relevant or necessary. But, you know,
the basic rule of tax is each year stands on its own,
and you have to establish jurisdiction for each year.

M5. MANDEL: Yes, so he's just sort of asking
if I file an appeal for three years, and one appeal in
one of the years happens to be nessed up, are you going
to make this bifurcation?

MR. LANGSTON: W --

MR. FOSTER: John, this alternative regul ation
sets forth essentially an untested procedure, so we
didn't want to work out those kinds of details in the
regs and then bind us to a detail ed procedure that it
turns out nmerely may not work, so we left the procedures
in the reg general, and then we can try and work out the
details later on a case-by-case basis.

MR. KOCH. Let ne ask what exactly you nmean by
"details."” Let's suppose, for exanple, | nean, the
substantive issue is not very large, will not require a
great deal of work. Many a taxpayer nmay prefer to cone
once rather than twce. |Is there going to be any way to
get out of the bifurcation through an exercise of
di scretion on application by one of the participants?

MR. FOSTER: | think we could wite sonething

in there.
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MR. LANGSTON: There shouldn't be, because then
it would be completely ineffective. | nean, you sort of
destroy the whole provision if you say, "Ch, you can
just choose to ignore whether you have the right to be
there at all,"” and force everyone to go through the
merits of the case.

| mean, | understand what you're saying, but
this was designed to be a relatively -- jurisdictiona
issues tend to be relatively black and white. You know,
they either require a certain piece of evidence or they
don't.

You know, you point to the statute that gives
you jurisdiction. Dd you neet the factual requirenents
or not?

This was designed to be like -- well, it's
given 30 days. And it's really only designed to be
where there is a true issue as to jurisdiction.

Now, what we used to do a nunber of years ago,
we used to have a process where we would wite a neno
where, when an appeal cane in, we |ooked at it and said,
you know, this claimfor refund anount is not fully
paid. W would wite a neno back to Board Proceedi ngs
with a copy to the taxpayer.

M5. MANDEL: Isn't that because Board

Proceedi ngs used to send stuff for verification to FTB?
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And they stopped doing that a while ago.

M5. BORGVAN: Yeah. And that causes a |ot of
jurisdictional problens.

M5. MANDEL: And there was a | ot of

M5. BORGVAN: So it forced things into this
ki nd of

MR. FOSTER: The procedure in these regs,
regardl ess of which alternative is chosen on
bi furcation, is the procedure we're witing into here
makes sure that jurisdictional issues are addressed up
front. So particularly if there is a black-and-white
jurisdictional issue, the amount's not paid so there is
no claimfor refund. You mailed it 80 days after the
notice of action. The appeal's not even taken at all in
the first place, and nobody wastes their tine.

MR. LANGSTON: But you know, | nean, as Al
points out, maybe it should be clear that in sonme cases
we'll just -- in sonme cases that's pretty nuch the whol e
case, jurisdiction.

MR. KOCH:  Juri sdiction.

MR. LANGSTON: Yes. In sone cases, again, it's

inasmll -- 1 don't anticipate -- this is primrily
for large cases, | think, what we were nost concerned
about, because in a small case, | can understand that
there will be -- you know, it's just as easy to touch it
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once, send out the brief, put both issues in the brief.

The problem being, | nean, it really is a -- it
really has becone a workl oad and a burden for both the
State and the taxpayer to have to do both of these all
together. |If you really believe there's no jurisdiction
to go forward and do the kind of factual devel opnent and
argunents, it is a major --

M5. MANDEL: Well, are you discovering those
after -- when you get the -- when are you discovering --
because | renmenber when stuff used to go to FIB for
verification, and now |l think it doesn't, so are you not
di scovering these until sonetine after the taxpayer has
done their opening brief?

M5. BORGVAN: A lot of tinmes the --

M5. MANDEL: Don't even have the information.

M5. BORGVAN: Yeah. W don't even have the
information until after it's acknow edged now. And
Board Proceedi ngs staff may not be aware that there is a
jurisdictional issue like full paynent or sonething |ike
that, because they don't have access to that
information, and so we find it out after it's been
acknow edged and a briefing schedul e has been
established, so that's when we send jurisdictional --

M5. MANDEL: So under this one, under (a),

where it's the Chief of Board Proceedi ngs can determ ne
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if the Board has jurisdiction, including whether it's
tinely, they may have to be checking with you again |ike
they used to to determ ne.

M5. BORGVAN:  Mr- hnm

M5. MANDEL: Ckay.

MR. HELLER: | think also, under both
alternatives it does provide regulatory | anguage to
require the Chief of Board Proceedings to determ ne
whet her there's -- whether the appeal's tinely and
whet her the Board has jurisdiction. So it is going to
require sonme sort of procedure through Board Proceedi ngs
to do sonme sort of verification. Neither procedure
really foresees sending sonething to the FTB and t hen
havi ng t hem obj ect .

M5. MANDEL: | found those materials this
nmorning from'96 or '97 when they stopped doing it.

MR. SPERRING A question | have for staff.
What's the -- | nean, one concern | have is the tail not
waggi ng the dog here. Wat percentage of jurisdictional

i ssues are raised for conplex cases versus sinple cases?

MR. FOSTER: | don't know that we have
statistics on it. | think a conplex case is less likely
to have jurisdictional issues. You would -- | nean, |

woul d think that a | arge corporate taxpayer with a

conplex multi-state issue would have dotted their 1's
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and crossed their T s before trying to cone over here.
They don't always. They're nore |ikely to have done so

than a person wth maybe just a late filing penalty

i ssue.

M5. MANDEL: Wiat's FTB seeing?

MR. LANGSTON: You know -- and Susan can help
me on this -- but sonme of the jurisdiction issues
i nvol ve tax shelters, taxpayers who were -- who engaged

in the VCl program which specifically prevents themfrom
appeal i ng, people who have been through settl enent and
have a settlenment closing agreenent, things |Iike that.
That's the only tine it's really a major case.
Primarily these are the small to nmedi um cases,
the small business, the small taxpayer for who the
amount's not fully paid, the amount's still in
collection, they're trying to bootstrap thenselves into
appeals by filing an anended return where they haven't
pai d the anount due, things |ike that.
And so | would agree with Jon that in a
wel | -represented, |arge taxpayer, it's an unusual
ci rcunstance, unless they are picking up the pieces of
sonmeone who did a bad job before, trying to get in, you
know, where -- for exanple, if a taxpayer failed to
protest, you know, and now they want to appeal .

M5. BORGVAN: A deficiency.
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MR. LANGSTON: A deficiency. W've had sone
where clains were denied and not appeal ed.

M5. MANDEL: But just because it mght be a
small - to nmediumsized busi ness doesn't necessarily nean
that what you would -- your point is that doesn't
necessarily mean that the issues, the | egal discussion
of factual junk that you put in -- or stuff that you put
in-- "junk" is a sort of technical tax term-- is not
wor kl oad-i ntensive at sone level is what you're .

MR. LANGSTON: And nmany of those cases are
actually nore -- harder for us to do, because we're
tuned into the big, multi-state cases and the ot her
I ssues.

But for soneone, you know, pass-through
entities or things like that often requires, you know,
research. And, you know, it's a fair anmount of work
both for us and the taxpayer to deal with sone of these
i ssues that, you know, we've put hours and hours and
hours into a case. W argue, and it turns out there was
no jurisdiction. 1It's sort of a waste of everyone's
tinme.

M5. BORGVAN: And Board staff, too.

MR. LANGSTON: And Board staff. And the
t axpayer's noney, you know. That's where we're com ng

fromon this.
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MR. SPERRING A question for you, Bruce. Have
you seen any head of househol ds where there's a
jurisdictional issue?

MR. LANGSTON: Yes.

MR. SPERRI NG That would be ny concern is that
you have a head- of - househol d person com ng up tw ce:
Once for the jurisdiction and once for the issues.

MR. LANGSTON: They only conme up twice if we're
wrong.

| nean, the other point, too, is, let's be
fair. W are not trying to kick people out. | nean, we
want to give them opportunities to show us that there is
jurisdiction. | mean, we're not -- you know, this is --
but we believe where there is no jurisdiction we don't
have the legal authority to grant their appeal. | nean,
that's really the bottom|ine question.

| nmean, the Board only has the authority to
hear appeals in certain [imted circunstances. And if
those circunstances aren't there, this is a way for us
to cut to the quick really quickly, find out should this
case even be before us, do they have to go back and
finish paying or whatever.

So, you know, the other -- so anyway, that's
sort of where we have cone from And these

jurisdictional cases run the gamut, and they're not just
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|ate appeals. A lot of themhave to do with fairly
conpl ex issues where there sinply aren't appeal rights
in certain areas.

M5. BORGVAN: O sinple issues like penalties
that aren't paid.

MR. LANGSTON: Yes. That's another good point.

M5. BORGVAN: It runs the whol e ganut.

MR. HELLER: 1'd like to add, | think, another,
you know, staff efficiency issue that | experienced when
| was at the Franchise Tax Board was, you know, in a |ot
of cases where a taxpayer clearly doesn't have
jurisdiction, for instance, like on their claimfor
refund with the Franchise Tax Board, Franchi se Tax Board
staff at nost levels is not going to do a nmajor workup
of the substantive issues in that claimfor refund.
It's, like, six years too |ate.

They're not going to go back, try to pull the
returns and see what we have on mcrofiche, and then get
an auditor to go |look at the reans of docunentation that
the taxpayer's providing, when the claimis clearly
| ate.

And so when the FTB is required to brief an
appeal like that, even though it's not tinely, if w're
going to let it go to the Board hearing level, then, in

many cases, staff at the Franchi se Tax Board then does
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have to pick up that six-year-old claim go back and
find the information, go ahead and still have an auditor
assi gned, have an audit supervisor review their workup,

have themwork with an attorney to get themup to speed

so that --

M5. MANDEL: Except in that situation that
you' re tal king about -- | nean, | guess that's their
choice -- but in that particular situation, the actua

appeal to the Board of Equalization may be tinely
because it may be within the time period off the notice
of action on the refund claimor notice of denial on the
refund claim so that the actual appeal is tinely, so
it's not this Board's jurisdiction that's at issue.
It's Franchise Tax Board -- you know, the clainm s just
|ate. You see late claimcases all the tine. So |
don't think that's the kind of case that they would be
antici pating, because this bifurcation, as | understand
it, goes to the Board of Equalization's jurisdiction to
hear an appeal .

MR. FOSTER: And the statute of limtations is
not a jurisdictional case.

MR. HELLER: That may not be.

MR, LANGSTON: It's nostly paynent. |It's
nostly where they have not paid sonething and are

al l eging that, you know - -
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MR. FOSTER: The typical case is of penalty
abatenment. There's an unpaid |ate paynent penalty.
They say to FTB, "Wy don't you lift the penalty?"

FTB says, "No we're not going to abate it."

They appeal here. Well, there is no right to
appeal here because it's not paid.

M5. BORGVAN: And sone of those are caught up
front by Board Proceedings, which is great, but sone of
them aren't, because you don't have access to all of the
accounting records. That nakes sense.

MR. FOSTER: And that's where it goes to either
version of this division's -- Board Proceedi ngs having
any authority to determne up front do we have
jurisdiction before we go ahead.

M5. BORGVAN: That's good.

MR. HELLER: | think, just to round out the
di scussion on the other side, you know, Board of
Equal i zation staff is aware that to the extent that
staff at the FTB isn't successful in these bifurcated
matters and it is going to require Board staff -- Board
of Equalization staff to possibly review a whol e 'nother
set of briefs, possibly hold another appeal s conference,
then to prepare recommendati ons for summary for the
Board and then still hold another Board hearing for all

the Board nenbers to be present again.
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So that's really the -- at |east one of the
primary countervailing concerns that the Board staff has
is just, you know, what is the nore efficient approach?
Both sides have definitely addressed efficiency concerns
and then possibly raise other inefficiencies. So it's
the reason that we have two alternatives at the nonent.

M5. PENNINGTON:  This is Margaret Pennington.

So what are we going to do? Are we -- because
this clearly woul d require another procedure. | nean,
we can have the regul ation here, but there's other
procedures that's going to have to be, like you said,
Marci e, that Board Proceedings is going to have to
follow up wth Franchise Tax Board. And if that's
al ready been stopped, this is kind of -- how are we
going to know?

MR. HELLER: Well, actually, | probably wasn't
cl ear enough before, but what | was saying, both
versions of Section 4022 actually do require Board
Proceedi ngs to undertake sonme activity of trying to
determne tineliness and jurisdiction, which is a change
to our current procedure, which is just kind of let that
go by the wayside for the nonent.

So in our subdivisions (a) they both require
that the Board Proceedi ngs division do sone sort of

verification. It's only the Second Alternative that
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then says that if we've identified an issue, then we're
going to separate out that issue. W're going to hold
everybody in abeyance. W're just going to deal with
the jurisdictional or tineliness issue.

The other alternative --

MR. FOSTER: And if the bifurcation alternative
is adopted, the bifurcation would only happen if there's
some material dispute. | nean, if you have 30 days to
appeal --

M5. MANDEL: Qoviously.

MR. FOSTER: -- and they took 50 days to
appeal, it's just going to be rejected outright and
we're not going to waste everybody's tine.

But if there's a question about whether they
got the appeal on the 30th day or the 31st day, you
know, maybe there's a postmark that's hard to read, you
know, then there's sone dispute about whether there's
jurisdiction.

V5. PENNI NGTON:  But who woul d nmake t hat
deci sion? Wuldn't the Board of Equalization nmake that
deci si on?

MR. HELLER: Currently what we have -- the
Chi ef Counsel is going to take a look at it -- basically
what we'd have is Board Proceedings do the initial |ook

at jurisdictional and tineliness issues.
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If they've identified an issue, then it would
go to the Chief of the Board or the Chief Counsel to see
if there's a genuine issue that needs to go ahead and
get briefed and bifurcated and go to the Board nenbers.

If there's not -- and this is under both
approaches -- in fact, | shouldn't even say bifurcated.
| should say, under both approaches, if it |ooks |ike
there's an issue on tineliness or jurisdiction, then it
would go to the Chief Counsel to determne if there's a
material issue with regard to those.

If the Chief Counsel determnes there's no
mat erial i1issue, then under both alternatives the
appeal's going to end there, because we don't have
jurisdiction.

M5. MANDEL: Wth respect to the actual filing
date of the appeal, that appears to be sonething that
woul dn't require verification with FTB unl ess there's an
i ssue -- because if the notice is attached -- | think
they used to check those, you know, check those things,
but -- and if for sonme reason there's, you know, sone
nonkeyi ng around with the notice that soneone does, you
know, | suppose we'll hear about that later, but -- and
hopeful ly that never occurs -- but it sounded |ike there
were ot her types of fundanmental jurisdictional issues

t hat perhaps would only be possibly known by FTB because
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it mght not appear on the face of the appeal unless
there's certain types of issues that start getting
acknowl edged as ones that raise, like certain types of
penalty abatenent that would require, and then the
Chi ef Counsel needs to give Board Proceedings a list of
what to watch out for. That's what it sounds I|ike.

MR. HELLER: Yeah. So the difference would
only be after we determne there's a material issue,
then one just lets that issue stay with all the
substantive issues and go to Board at one heari ng,
possi bly one appeals conference. The other one just
separates those two.

Do we have any ot her questions on comments on
Section 4022, Second Alternative?

W're just going to go ahead and nove forward
to Section 4023 and then |I'm going take a break after we
finish that and we'll finish Article 2 and I'Il give our
court reporters a chance to take a break as well.

So Section 4023, on page 12, Perfecting an
Appeal . Are there any comments on subdivision (a)?

Subdi vision (b), Tinme to Perfect the Appeal ?

M5. PENNINGTON: In (2), it will be (2), you
need to take out the "with."

MR. HELLER: Are there any other comments on

Section 4023? Excellent.

53

TOM & COUNTRY DEPCSI TI ON SERVI CE  (530) 642- 0333




N

o o~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Wiy don't we adjourn for a five-mnute break,
and we'll return here at a quarter until 11:00 on the
cl ock.

(Recess taken, 10:39 a.m to 10:50 a.m)

MR. HELLER: | think we're going to go ahead
and reconvene, and we're going to start on Article 3.
This is on page 12 of the redacted version, and it
starts at the very bottomthere and runs to page 13 and
it starts with Section 4030, General Requirenents.

Do we have any comments or questions on Section
40307

MR. LANGSTON: |1'd like to throw in on
subsection (c) that tal ks about extensions for the
briefing period. | think we are going to add a
clarification in there to nmake sure it's understood that
that applies to all of the briefing schedul es.

MR. SCHUTZ: Chris Schutz.

| had one quick coment, and | nade this
before, on Part 5(e) that tal ks about 8-1/2 by 11,
doubl e spaced. |If you have sone sort of E-filing, there
may be sone need for changes to that requirenent.

MR. HELLER: Any other questions or conmments on
Section 40307

Go ahead, Al .

MR. LOFASO. Al LoFaso fromBetty Yee's office.
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Just a quick question on subdivision (b). Is
it the Chief of Board Proceedings's job to give the
brief to the opposing party or the litigant's job to
give the brief to the opposing party? It |ooks |like you
changed it, but maybe it's sonewhere el se.

MR. HELLER: That's how it --

MR. FOSTER: Yeah, Chief of Board Proceedi ngs.
| mean, that's essentially current practice now. The
old regs state that each party has to provide copies to
everyone el se, but now we just require that once they be
filed, and Board Proceedings people will correct ne if
|"mwong, that you just have to file one docunent and
Board Proceedings will nmake sure that everybody has a
copy of it.

MR. LOFASO. Ckay. Appreciate the
clarification.

MR. HELLER: Okay. Mving ahead to Section
4031, Ceneral Briefing Schedule, and for those of you
who haven't been through Part 4 before, there's a
general briefing schedule. There's also a small tax
case briefing schedule that's going to cone up next that
woul d apply to an elective schedule for certain
t axpayers wth small cases or HRA | oans.

MR. FOSTER: And there's an I nnocent Spouse
privil ege.
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MR. HELLER: Well, that's correct also. So
that's why there's a general briefing and that's
applicable to everyone who doesn't fall into those
speci al schedul es.

So comments or questions on Section 4031,
begi nning on page 14? Subdivision (a)?

Subdi vi sion (b), Opening Briefs?

Subdi vision (c), Reply Briefs?

Ckay. W'll nove ahead to Section 4032. It's
a Briefing Schedule for Innocent Spouse Appeals. It
starts on page 16.

M5. BORGVAN: W did provide sone witten
comments on the | nnocent Spouse provisions to provide
the Franchi se Tax Board wth a reply brief to the
nonappeal i ng spouse's opening. And we just referred
back to the provisions, hopefully to nmake it a little
bit sinpler, back to the provisional briefing schedul e,

general provision on how reply briefs are requested and

what not .

M5. PENNINGTON: Wit a mnute. W have
somnet hi ng.

MR. HELLER: Sure.

M5. PENNINGTON:  On 18 --

MR. HELLER  Ckay.

M5. PENNINGTON:  -- we feel that, you know,
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they shouldn't have to ask permssion to file a brief
for the nonappealing spouse. It's down, No. 2.

MR. HELLER: \Were are you?

M5. PENNINGTON: 2 on page 18.

MR. HUDSON: This conmes up nore than one pl ace,
but currently, like in subsection (3) on page 18, it
says, "The Franchise Tax Board may file a reply brief
only upon witten permssion of the Chief of Board,
Chi ef Counsel, or his or her designee." And there's
other places in here where it nentions the nonappealing
spouse needing permssion to file a brief.

W don't see why sonebody shoul d need
permssion to file a brief.

MR. FOSTER: | don't believe the nonappealing
spouse has to ask perm ssion.

M5. PENNINGTON: Amr | reading it wong?

MR. HUDSON: Let ne find it again, sorry.

MR. FOSTER: The nonappeal i ng spouse is all owed
to file an opening brief, just |ike the appealing
spouse, and then also to file a reply brief, just like
t he appeal i ng spouse.

M5. PENNINGTON: | think maybe | read it w ong.
| think that -- but it does on the respondent's reply
brief, No. 3, they have to ask perm ssion to respond. |

believe they're tal king about Franchise Tax Board has to
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ask permssion. Wy is that?

MR. FOSTER: That is existing practice, that
FTB has to ask perm ssion to reply, and we've kept
exi sting practice in the regs.

MS. PENNI NGTON:  But --

MR. FOSTER: It's not necessarily
adm ni stratively efficient to allow briefing to go on
and on and on when, in the opinion of the appeals staff,
there's sufficient on file.

M5. PENNI NGTON:  Un- huh.

MR. BESSENT: O herw se, you could end up with
nine briefs.

MR. HELLER: Correct. | think really the main
issue, and this is not to address any specific case, but
| think historically the idea was that if the Franchise
Tax Board replies, then the taxpayer can reply, then the
Franchi se Tax Board of course would want to reply. And
the idea is eventually to try to limt the briefs to
sone extent for everyone's expense and then al so
basically to stop the, you know, the taxpayer from
feeling |like they have to continuously respond, since we
do want to nake sure that the taxpayer always has the
| ast word on being able to address any contentions
rai sed by the governnent.

So the idea is if we have | ooked at a bri ef
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that basically the taxpayer appealed, they filed their
own brief, the FTB responded to that, the taxpayer has
responded, now the FTB wants to file another brief, and
it looks like those, all the issues, had been addressed
in their first brief, that would be the situation where
we woul d deny them perm ssion to respond.

But in general cases, permssion is usually
granted where there's an unaddressed issue or a new
i ssue has been raised by the taxpayer, which isn't all
infrequent at all, but, generally, where -- you know,
the lawers do tend to have a tendency to want to
restate their argunents, put themin a new shape to nake
sure there's sonething to rebut that, and I think this
just puts the burden on |ocating a real issue as opposed
to just making it a practice to always file a new brief.

Ckay. Are there any other questions on Section
4032, | nnocent Spouse Appeal s?

Moving on. | would encourage everyone to
cone along and go ahead and vi ew one of these appeals
when we get one soon. It should be very interesting.
|"mreally | ooking forward to it, so..

MR. LANGSTON: | nnocent Spouse appeal ?
MR. HELLER: Well, | think we're now going to
| et the nonappeal i ng spouse be part of the briefing and

hearing process, so it could nmake for sone interesting
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fireworks on certain cases. For those of you who have
ever worked in famly law, you probably know what |
nmean.

MR. LOFASO. And it's clear that you
i ncorporated sone of that in the provisions.

MR. HELLER: Onh, yes, we definitely do. And
we're also in the process of addressing simlar issues
for the Board' s own I nnocent Spouse program so it's a
fun issue.

W're going to nove ahead to page 22,
Section 4033. This is the Elective Sinplified Briefing
Schedul e for Small Tax Cases and Honeowners' and
Rent ers' Assi stance Appeals.

And as lan indicated earlier, this was anended
so that it's conpletely elective for all participants,
SO0 no taxpayer has to utilize these procedures but they
can elect to if they feel it's nore efficient.

MR. FOSTER: Just point out there were two
alternatives. The First Alternative is to delete the
sinmplified procedure all together, because there was
some concern that nobody should even be asked to waive
their right to an oral hearing, even be given a chance
to electively waive it.

But, then, the Second Alternative | have, we

keep the sinplified procedure and nmake it entirely
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el ective for everybody. Nobody is forced to use it.

If you use it -- and it also nakes clear that
t he taxpayer or the HRA claimant has to be clearly
informed if you elect this, that neans you don't get an
oral hearing. |If you want an oral hearing, you have to
go through the sane process as everyone el se.

MR. BESSENT: lan, is there any estinmate as to

what percentage of taxpayers would take this Second

Alternative? |s there -- has there been any guesstinate

as to --

MR. FOSTER: | don't know how the -- how to
tell that. A lot of people now waive their right to
oral hearing. They do it all the tinme. But they know
that they always have the opportunity to cone back and
get it again later. A lot fewer of them m ght be
willing to waive that right if they know this is an
i rrevocabl e wai ver.

MR. SCHREI TER: | think that since this has

never been a procedure before, we have no way of know ng

of the people eligible for it who would nmake that
el ecti on.

MR. SPERRING |If you nmake the election, are
you entitled to a petition for rehearing?

MR. FOSTER: Yes. You have a statutory right

to a petition for rehearing. W cannot take that away.
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It's nice of us to follow the |aw.

MR. HELLER: Are there any nore conments on
Section 4033, either First or Second Alternative?

| apol ogi ze for speaking the First Alternative.

MR. BESSENT: You were so concise with that
First Alternative.

MR. HELLER: Moving ahead to Section 4035 on
page 25, Discretionary Supplenental Briefing.

MR. SPERRI NG Yeah, we had a concern about
that. |If staff is going to request supplenenta
briefing, shouldn't they be required to |ay out
precisely what it is that they want addressed in the
brief, which is probably sonething that they generally
do as practice?

MR. FOSTER. W do, as a matter of practice.
Yeah.

MR. SPERRING Wuldn't they want to put that
in the rule?

MR. SCHREI TER: | guess one question | have,
Jon, is that how could we ask for a suppl enenta
briefing without telling themwhat to brief?

| think our letters always set forth specific
guestions or at least an issue that we feel needs to be
devel oped.

And | don't know that it would cause a probl em
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for the regulation, although |I think it's duplicative of
just the very act of asking for further briefing.

MR. DALY: Charles Daly, BCE Legal.

Al so, you kind of don't want to be in the
position of nmaking a case. There's a line that you
don't want to cross. |It's subtle and it's a fine line,
but you could be clear about what you want w t hout
maki ng a case for one party or the other.

MR. SPERRING kay. Yeah. | nean, you know,
the flip side is, on the practitioner's side and FTB,
they're going to err on the side of doing nore, because
you don't want to -- you know, if it's not exactly clear
you're just going to throw in everything, because you
don't, you know, want an argunent to be left out. So
that's -- you know, that would be one nice thing about
having specifically what it is the appeals wants, which
| do think you usually do, but why not put it in the
rul e?

MR. LANGSTON: Oten, | wll point out,
suppl enrental briefing will happen when a new court case
comes out, for exanple, and the Board staff wll ask us,
"Well, how does this new case affect the argunent you
previ ously nade?" you know, to give us an opportunity
for sonmething that couldn't have been raised, you know,

because the case wasn't done yet.
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Sonmetinmes we'll get a request for suppl enental
briefing on an argunent that the taxpayer nmade that, |
don't know, we hadn't requested a reply to respond to
because we thought it was so obvious, no one could
possi bly take that, and -- just kidding.

But, you know, so that's the kind of thing
that's rarely done. And it's usually, in ny experience,
only done where there's a new area of |aw or sone new
devel opnents in the |law and the Board staff just wants
to make sure they have, you know, everyone's input on
it. Soit's rare that we get one of these.

MR. SCHREITER | think another thing to keep
in mnd, too, is that the taxpayer and FTB presunably
are in possession of all the facts. And Board Appeal s
people are only in possession of the facts that were
gi ven.

And so sonetines if our questions are vague, it
may be because the taxpayer and FTB know sonet hi ng t hat
we don't, and not that it's being intentionally hidden.
It's just you' ve been through an entire process, you
know, acting. W're new to the process.

And sonetines we may ask questions that you
guys have already decided it's not a rel evant question,
it's already been taken care of at protest but not

raised in the briefing, sonething along those |ines.
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And maybe sonetinmes we nmay ask a question that
isn't as specific as it could be or repeat a question
that you think is irrelevant. And it seens relevant to
us, we think, because of the basis of our know edge.

MR. HELLER: Jon, would it be -- | think we're
all kind of close and we're arguing -- well, we're not
argui ng, but we're discussing sem -diverging issues.

| think what you're saying is we need sone --
just a little bit of language in the regulation that
essentially requires staff to identify sonething so that
you as the -- either the FTB or as the taxpayer's
representative have sone idea what it is that staff's
identified as requiring additional briefing so that
hopeful ly what you wite back is going to address the
I ssues.

MR, LANGSTON: | think what Reed's trying to
say is that we can't be very specific in our regul atory
| anguage. W probably have to be very general, |ike
saying we're going to identify the issues to be briefed,
either fact issues or evidence or sonething |like that,
so that it leaves us with a |l eeway to be vague in
appropriate situations, but it still makes it clear that
there's sone requirenent for staff to not just go,

"Addi tional supplenmental briefings is required, you

guess what we want," sonething to that effect, | think,
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is what you're requesting. And | think we can work out
sonet hi ng.

M5. RUMRT: And also -- this is Carole Ruwart.
| don't have ny copy of Part 5 in front of nme, but isn't
that where we define what is a brief?

And so if we look at that definition, as
recall, there's actually a couple of sentences in there
about, you know, a brief is a, you know, an anal ysis of
the facts and the law and the this and the that. So
that's what is being asked for here.

MR. HELLER: Correct.

M5. RUMART: So | guess I'm-- if you're asking

for additional briefing or evidence, you' re asking for

what's already defined in sone |evel of detail in
Part 5.
MR. HELLER: Well, | think in Part 5 we
descri bed very nmuch what a brief is or what -- well, |
shouldn't say "very much." W tried to describe what a

brief is. So we made it clear that it is a witten
docunent and that it contains argunents and usually
refers to evidence to support or rebut a party's
posi tion.

And we specifically anended it so that it
wouldn't -- it wouldn't nake a -- how should | say it?

W made it clear that oral arguments could not turn into
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a brief; and therefore, if we had a hearing just on
briefs, so we submtted a matter on briefs only, it
woul d not be an oral hearing within the terns of Part 5.

And that was really designed to hel p nake the
di scl osure provisions work nore effectively since they
require people to basically request an oral hearing
before the Board in order to execute a waiver, so that
we coul d di sclose additional information.

In this case | don't think our briefing
definition will address it, because it tells you what is
a brief, which I think isn't really -- the issue isn't
what is it, you know. | think we all know that we're
going to have to have sone argunents and address sone
evi dence.

| think what Jon wants to do is he wants us to
say -- let's say we're |ooking at a Franchi se Tax Board
appeal and we're saying, you know what? The taxpayer's
provi ded invoi ces about that |eak, but it doesn't
actually have the exact invoice fromthis transaction.

M5. RUMART: So in other words, just a sentence
after the -- after the sentence where it says, "Appea
Di vision may request additional briefing or evidence,"
that request shall contain sufficient level of detail so
everybody knows what they're --

MR. HELLER: Correct. So, like, you would know
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that it's about this deduction, and we want to know why
this evidence applies or doesn't apply.

And in some cases, as Reed pointed out, it may
be so -- it may be vague as to does this recently
deci ded, you know, appeal have any application?
Sonmething to that effect. But it's something that woul d
provide direction so that hopefully both parties don't
di verge on what their idea of the issue is.

And since we're requiring the Board of
Equal i zation staff to determ ne that there's sone issue
that needs to be briefed, we can probably conme up with
sonme | anguage that would help us identify the issue and
share it with the people who are going to brief it.

M5. RUWART: (Ckay.

MR. HELLER: Does that sound all right, lan, if
we can do sonething |ike that?

MR. FOSTER: Yeah.

MR. SPERRING | have one question on (c), with
all due respect to the Chair's office. Wy is there
what appears to be an asymmetry that staff unilaterally
wi Il request additional briefing, but a Board nmenber
who's not the Chair needs to seek the Chair's perm ssion
to request additional briefing? To us that sort of
seens |ike an asymmetry there.

UNI DENTI FI ED SPEAKER: And | was going to chine
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in that we tal ked about this in the context of Part 3
several weeks ago.

MR. HELLER: Yes, we did talk about this in the
context of Part 3, which actually contains identical
| anguage. And | believe this issue hasn't been resol ved
by staff, but we're | ooking at just allow ng any Board
menber to make a request wi thout running it through the
Chair's office. Essentially, the Board nenbers are
general ly on equal footing.

Qur concern really was only about a scheduling
of workl oad, because the Chair generally -- the Chair
general ly has oversight functions over the workl oad at
Board hearings and the scheduling of hearings, and so |
think that was staff's inclination was to include the
Board Chair so the Board Chair was aware that one of the
Board nenbers was now requesting additional information
that m ght have sone effect on the schedul i ng process,
but --

MR. FOSTER: That's exactly it. And | can
address the asymretry, too.

The reason the Appeal s Division was given
authority w thout having to go through the Board Chair
is because the Appeals Division is going to -- all of
its requests, if any, are going to be done because it's

trying to prepare the file to go to the Board. So the
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Board hasn't even seen the file yet.

A Board nenber's request is going to -- is
going to cone after sonething has been cal endared. And
then if the Board nenber says, "I want nore briefing,"”
that affects the calendaring, that's sonething the Chair
has to know about because the Chair is in charge of
setting the cal endar and the agenda.

The Chair doesn't want to be surprised the day
before the hearing, saying, "Wat are these extra
briefs? There's stuff in here that I'd |ike addressed,"
and all of a sudden everything is put over.

M5. RUWMART: M/ notes about what we di scussed
on Part 3 indicate we didn't cone to a conclusion, but
one suggestion was that a Board nmenber's request for
additional briefing mght be nade with notice to the
Board Chair, Board Proceedi ngs division.

And Chris, you actually comented that such a
request should go through the Chair if it affects the
scheduling of the Board hearing because --

MR. SHUTZ: That's right.

M5. RUMRT: -- the Chair controls the
schedule. And so it's not even just a matter of you're
at the hearing and you're surprised by the briefs; it's
that the fact of requesting an additional briefing

likely affects the entire schedule, for which the Chair
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is ultimately responsi bl e.

MR. SHUTZ: That's right. |If a Board nenber
asks for additional information or docunentation, that's
not a problemunless it's going to cause a delay in the
schedul i ng.

MR. LOFASO. Do | recall correctly, Chris, that
we were tal king about requests that were closer to the
hearing where it woul d have nore bearing on the schedul e
as opposed to requests that were further fromthe
hearing where it would have | ess effect on the schedul e?

MR. SHUTZ: Well, that would be -- that woul d

be true. | mean, the closer you get up to the hearing,
| nmean, if sonebody says, "Well, | can provide you that
docunentation, I'mgoing to need six weeks to do it,"

then it's going to affect the scheduling if you actually
really want that information. So yeah, it is the closer
it gets to the hearing.

MR. LOFASO. So, lan, we're trying to be
respectful to the prerogatives of the Chair. | thought
part of our earlier discussion was maybe when it's not
so close to the hearing such that it would affect the
schedule, is there then the necessity for the Chair to
consent ?

And | guess that's what we tal ked about the

notice thing to give the Chair sonme opportunity to weigh
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in but not require sonebody who wanted suppl enent al
briefing earlier in the process to have to wait for that
consent when it doesn't serve the sane functional

pur pose.

MR. SHUTZ: Right. |It's better not to put sone
sort of timng date on it, like ten days prior to
hearing, but just say if the briefing is going to
requi re postponenent of a cal endared case, then it needs
to go through the Chair as far as the postponenent
request .

MR. HELLER: Chris, are you saying go through
the Chair as notice or as needi ng approval or

MR. SHUTZ: Well, yeah. It's going to need
approval fromthe Chair, | think, if it's going to be
post poned from the cal endar

MR. LOFASO. The post ponenent needs approval,
but the supplenental brief doesn't necessarily need
approval .

MR. SHUTZ: Right. Exactly.

MR. HELLER: Ckay.

M5. RUWART: So what happens when the brief --
suppl enental briefing process starts and it would result
in a postponenent of a Board hearing, and the Chair is
requested to postpone and the Chair says, "No. W want

to hear it on schedule.” Are we setting ourselves up
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for potential conflict?

MR. HELLER: Yes, we are.

MR. SHUTZ: Yeah. So .

MR. EVANS: |If | can chine in? Gary Evans.

Menbers get briefing after an FTB case has been
scheduled for oral hearing. So the hearing notice is
out, so the hearing' s been scheduled, briefing is out,
and so this is when sonebody is going to ask for
suppl enent al briefing.

So as a timng issue, you know, | throw that
out as information, | guess, nore than anything el se.
So anytinme that a supplenental is asked for, it's going
to be after a hearing' s been scheduled, so the Chair's
going to have to be involved, or so it would seem

MR. SHUTZ: Right.

MR. LOFASO. Unless the matter's been put over
for some reason. But it's on the nenber's radar screen
because it's been put over, which is to say they're
aware of it, but it's got a longer tineline.

M5. RUMART: That neans there may have been
a -- oh, I see what you're saying.

MR. SHUTZ: There may have been a post ponenent
for sonme other reason, |ike they didn't show up, but
Board staff already |ooked at it and they want further

briefing anyway.
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MR. KOCH. Al Koch. Under sone of the existing
rules there's required to be a space of 30 days between
determ nation of briefing and hearing. | don't see that
in here now.

MR. FOSTER: No. Those don't exist in the
current incone tax rules. | nean, there is the -- you
know, there's the notice period for hearing, which the
parties can waive, and they will still be able to waive
t hat .

And, in fact, the new rules would ensure that
there is sone space between briefing and hearing by
requiring that the briefing is all conplete and the
Appeal s Division has gotten the file all together before
the hearing's even noticed.

MR. KOCH. What is the notice of hearing
requirement? 45 days, is it?

MR. FOSTER: Is it 457
EVANS: 60.

KOCH: 60 days. Ckay.

2 % 3

SHUTZ: Just two quick conmments. One,
think that you could just put sonething in the | anguage
like if a request for briefing -- if it will require a
post ponenent, then the Board Chair needs to approve that
and wi thout bifurcating the postponenent versus the

briefing. That mght be a little bit too nuch.
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And | think that sonetines briefing is
requested from Appeal s staff and that also requires
post ponenent, sonebody | ooks at it, whatever, through
gatekeeping, wll look at it again and say, "Ch, you
know what ? W mssed this issue when we first prepared
the hearing summary. You know, we really need to have
additional briefing." O sonmebody will have a further
t hought | ooking at the hearing summary.

So there are tines, | think, when Appeals staff
requests for additional briefing and it's going to
require the postponenent of a case.

MR. KOCH. Al Koch again. | guess you're
saying -- you're assumng that there's sone standard for
determ ni ng when a hearing would have to be postponed.
What is that standard?

MR. HUDSON: It could be waived, too. Wat is

MR. HELLER: Post ponenents.

MR. SHUTZ: |If any Board nenber -- it says in
here the Board nenber can set forth whatever deadlines,
or if the Board nenber says, "Ch, | want further
briefing on this. 1'lIl give you 30 days to do it," and
the Board hearing's 15 days away, then that would
requi re a postponenent.

MR. KOCH: (Qbviously.
75

TOM & COUNTRY DEPCSI TI ON SERVI CE  (530) 642- 0333




N

o o~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MR. SHUTZ: Qbvi ously.

MR. KOCH. But let's suppose it goes the other
way, that the hearing is 45 days away, and 30 days are
allowed for the briefing, there still would not be
sufficient time for that brief to be circulated to
ever ybody concer ned.

MR, SHUTZ: Isn't there atinme limt, Gary, as
far as when briefings can cone in and be -- so that they
can be circulated to everybody?

MR. EVANS: Yes and no.

MR. SHUTZ: Ckay.

MR. EVANS: W can -- | think in all the
di scussions that are involved here, 15 days is the
shortest tine before Board hearing. But again, it's can
the information get to the nenbers and staff and to be
di gested tinely?

There are times when briefing is received
closer to a Board hearing and is accepted, so | guess it
goes both ways. Obviously, it depends on the issue,
conplexity of the issue, those kinds of things.

MR. KOCH. Yeah. | just say that | think the
way briefs are nade available to staffs is not clear to
me. | think there's a screen that people get. And I'm
not sure how much tine they have to | ook at these
t hi ngs.
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But certainly, | feel there should be at |east
30 days, because sonetines staffs are so busy on
everything that they have to do and we all know t hat
t hey' re overwor ked.

MR. EVANS: | think, generally speaking, there
is a 30-day period that --

MR. KOCH. Not al ways.

MR. EVANS: Not always, but generally speaking,
there's plenty of tinme for everybody to do their work.

MR. KOCH. Not al ways.

MR. LANGSTON: So what's the suggestion? \Wat
are peopl e tal king about ?

MR. HELLER: Real quick, though, | just wanted
to add, there was a question on deferrals and
post ponenents. And so just before we noved forward, |
t hought 1'd address that.

But essentially the current draft of Part 5,
whi ch was posted on our website on Monday and which
doesn't deviate that nuch from our original draft,
basically allows for the Chief of Board Proceedings to
grant 90-day deferrals or a postponenent in his or her
sole discretion, and then for a period exceeding 90 days
with the consent of the Chief Counsel.

And then it has basically a list of different

grounds including any other facts or circunstances

77

TOM & COUNTRY DEPCSI TI ON SERVI CE  (530) 642- 0333




N

o o~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

determ ned by the Chief of Board Proceedings or the
Chi ef Counsel that constitute reasonabl e cause.

So certainly requesting additional briefing by
the Appeals Division or a Board nenber woul d give the
Chi ef Counsel and the Chief of Board Proceedi ngs
authority to grant an exception and the Chief of Board
Proceedings to draft a 90-day extension in his or her
own di scretion.

And then it has other deferrals and
post ponenents for various specific reasons, including
settl enent negotiations, whether it's related to
litigation pending in other courts and so on.

| think, ny understanding is, if you want to
cancel or postpone a specific neeting date, that does
absolutely require the approval of the Chair to change
an actual scheduled neeting. But as far as a specific
case being on a specific calendar, that case can be
deferred. At least that's ny understanding. So | think
we have sone | eeway in deciding how nuch notice or what
we want .

But | think it's -- ny feeling is that it's
al ways good to have notice, especially the Board
Proceedi ngs division, and then certainly to have them
provide it to all the Board nenbers who would certainly

want to know if additional briefing has been requested
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fromany of the parties in any of the proceedi ngs so
that they can be aware and they can adjust their
schedul es and their preparations accordingly.

But they do currently have the discretion to
just go ahead and |l et the Chief of Board Proceedi ngs
post pone the hearing, assumng we've got a -- one of the
Board nenbers making a request. But as far as, |ike,
cancelling a hearing date or sonething to that effect,
that woul d need the concurrence of the Board Chair.

MR. HUDSON: |'ve got a question. Tom Hudson,
Bill Leonard's office.

| have a comment and then a question for people
nore experienced with this, but it seens to nme like ny
comrent is that maybe we're putting form over substance
here. | nean, if you're going to have a Board hearing
where one of your Board nenbers is saying | want
information on this, ny vote is going to be based on
this issue, and we're saying, well, we may or may not
want to allow you to get nore information on that issue
even if it affects your vote, all these other deadlines
and all these other briefs are kind of neaningless if
the Board nenber is saying this is the key fact for ne,
it may not be for the chair, but it is for ne.

And | just think we should keep that in mnd

when we're setting these rules, that if you' ve got a
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Board nenber, and this is pretty rare in ny experience,
but if a Board nenber is saying here is the key issue
for me and it wasn't addressed in the briefing, then our
process shoul d be designed to have that issue cone
forward and have that Board nmenber make their decision
on facts and not based on sonething that was never
bri ef ed.

But with that comment in mnd, | wanted to hear
from sonebody wth a ot nore experience than nme about
are any of these -- you know, how many requests do we
get? 1Is this a major scheduling problemwhere we're
havi ng Board nmenbers ask for this?

In ny limted experience, it al nbst never
happens, and it's just alnost a nonissue to worry about
it screwng up the hearing schedul es.

MR. HELLER. Right.

MR. FOSTER: 1've only seen it happen in a few
i nstances, but the few instances in which it did happen
caused a lot of confusion. So we wanted to make sure
that there was sone sort of procedure to address that.

MR. HELLER: | think in business -- | nean, ny
experience isn't so much within the Appeals D vision for
franchi se i ncome appeals, but in business tax cases we
al nrost never see a request for briefing comng fromthe

Board nenbers. W do -- we do get contact when there's
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additional information or sonmething that's just
clarification that sonebody needs personally but not
typically a request for additional briefing.

Those typically cone, usually, during a hearing
where an issue is raised. And the Board nmenber, one of
t he Board nenbers or many of them determ ne that
sonet hi ng hasn't been properly briefed or isn't being
clearly discussed, or evidence hasn't been presented
that could be nade avail able, and then they order
additional briefing after the hearing.

And we still have those procedures in here, but
what we're really trying to do is provide sone
addi ti onal discretion for soneone who really just feels
that a hearing won't be fruitful if we go forward
wi t hout having information that we already identified as
bei ng necessary.

So | think right now staff really are |eaning,
and we have discussed this at an interested parties
meeting on property taxes, and our leaning is toward
all ow ng every Board nenber to essentially request
addi tional briefing individually.

But we're -- and so | think we're headed in
that direction, and we'll try to work with the Chair's
office to see whatever things we can work out as far as

keeping the Chair notified and determ ning any instances
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where the Chair would be required to nake a decision to
post pone or reschedul e sonething so that there' s proper
notice and there's a procedure for the Chair to nake

t hat determ nation.

But as far as just sinply determ ning whether
additional briefing is required to nmake a request, |
think staff is pretty nmuch in agreenent that every Board
menber has equal, you know, equal right to request that
informati on and have access to it.

MR. FOSTER: And we'll make sure that the Chair
is, you know, equally -- equally has to be notified when
appeals is -- if appeals is requesting sonething |ate
when it's already been calendared and it's going to
af fect scheduling, obviously then appeals can be
required to notify the Chair's office.

MR. BESSENT: Carl Bessent.

| think the question that A was raising, the
| ogistics of the situation of the 60 days fromthe tine
that, what, the briefs are handed out to all the Board
menbers until the Board hearing, and if the Board
staff -- how many of them are going to have the request
done the first day? And how nuch tine are you going to
give the parties in that briefing? |If you give them 30
days, well, then, you're already under 30 days, you

know, even if they get it done the first day. And then
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t hat needs to be eval uat ed.

And so it would al nost seemlike at any
Board -- at any Board nenber's request, you're going
to -- you're going to be having to put it into a
post ponenent .

M5. MANDEL: And as a practical matter, if a
Board nenber or office requests it, is it going to cone
up before the hearing? | guess it mght. | just have a
hard tinme envisioning it. Usually you mght have sone
guestions you ask them but otherwise it seens like it's
going to be when you brief the big guy and he goes,
wel |, what about whatever, and then you ask at the
hearing, well, | think we need briefing. Hard to see it
com ng, just because of how much stuff gets processed
through. |It's hard to see it happeni ng before.

MR. BESSENT: But it seens like if it is going
to happen, then that should be nmentioned to the
Chai rperson so that it can be deferred so that we're not
running into a time crunch and then that Board nenber
can get it resolved. But the Board Chair would have to
be notified of the -- of that.

MR. HELLER: Right. And | think along those
lines we think all the Board nenbers probably shoul d be
notified, since everybody has got the sane scheduling

issues. |It's just the Board -- the Chair has other
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duties, but all the Board nenbers need to know the
schedul es.

M5. MANDEL: Onh, yeah, if soneone is going to
ask for additional briefing that's going to bunp the
case, the other offices are not going to want to put a
ot of work into the case unless they feel |ike reading
to see whether they want to add to the additional
briefing.

MR. HELLER: | think that explains it.

M5. RUWART: Can | ask a question?

Carol e Ruwart.

How does this interact with Section 4042, which
tal ks about scheduling the oral hearing and the Appeals
Division review? Because we had sone di scussion, when
we were discussing the property taxes, about this new
thing, and thinking about whether, for our property tax
prograns, it made sense to not set the oral hearing date
until all the briefing was conpl ete.

And | understand that doesn't take care of the
issue of the late requested Board nenber's suppl enent al
briefing, but that aside, if you never schedule a
hearing until all of the |oose staff and party requests
for briefing are conplete, then maybe you m nim ze the
nunber of tines you have this problem

So how is that -- how does Section 4042
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interact with this scheduling of 4035 and sone of the
comrents we just had about the interaction with the date
of the hearing that's requested?

MR. FOSTER: 4042 basically says that the --
this is what | intended to say. |If | can phrase it
better, and |'m happy to take suggestions, what |
intended with this entire structure of all these regs is
that we would go through the normal briefing schedul e,
whether it's the general one or the Innocent Spouse or
sinplified one, although it wouldn't really apply to
sinplified because there's no oral hearing, but you go
t hrough the normal briefing schedule. Briefing is
concl uded.

The way it works now under the current
regulation is then the briefing is concluded and then an
oral hearing is noticed and schedul ed and then the
Appeal s Division gets the file. And the problem we have
is the Appeals Division gets the file and often says
this is not really conplete, but it's too late for us to
do anyt hing about it because the hearing is com ng up
and we've got a deadline to get out a hearing summary,
and we end up with an inconplete hearing summary that
poses a lot of questions that could have been answered
earlier.

So what the new procedure is designed to do is

85

TOM & COUNTRY DEPCSI TI ON SERVI CE  (530) 642- 0333




N

o o~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

say when the briefing is concluded, the file will go to
the Appeals Division. And the Appeals Division wll
ook at it and say, okay, this addresses everything
adequately. Go ahead and schedule it.

O appeals would say, no, there's a ton of
out standi ng questions. Let's use the 4035 authority for
suppl enental briefing, let's do the extra briefing,
let's get all these questions answered; or let's go to
4042.5, which is a prehearing conference, and say these
can be better answered if we all sit around a table and
hash it out. O maybe you need a conbination of both of
t hose.

And only after all that is done and you note
the file is conplete and appeals has got all the
information that it needs to conplete a conplete hearing
summary that addresses all the factual and | ega
guestions, then we notice the oral hearing.

Does that clarifying it?

M5. RUMART: So what you're saying is 4035(b),
the staff requests for supplenental briefing, all of
that presumably occurs before the oral hearing is
schedul ed?

MR. FCSTER:  Yes.

MR. HELLER: Uh- huh.

M5. RUWART: \Wereas, (a) and (c), Board
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requests and the individual Board nenber's requests may
or may not occur, in fact probably won't occur, unti
after the hearing is schedul ed?

MR. FOSTER:  Un- huh.

M5. MANDEL: Did you give any thought to the
ordering of these, just, you know, for sinplicity sake?
If staff is always going to be before, or did you want
to -- or was it -- was it just --

MR. FOSTER: You nean, ordering the regs?
MANDEL: No, ordering the (a), (b), (c)?

RUWART: I n 4035.

5 5 B

MANDEL: | nean, just based on what you
sai d.

M5. RUWART: If you do it that way --

M5. MANDEL: It's confusing if staff is always
going to be, you know, sort of before any of this gets
at the hearing, it's a good idea that you suggest that
the Board m ght consider it.

MR. FOSTER: Right.

M5. MANDEL: Then does it help if you just, if
you - -

MR. FOSTER: |'mopen to reordering it.

M5. MANDEL: -- reorder thenf

The Board, you know, the Board is not going to

do it except on a Board order at a neeting, right?
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That's what you're tal king about, the full Board voting

to do it.
MR. FOSTER: Ckay. So you would put --
M5. MANDEL: Maybe --
MR. FOSTER: -- you would put staff first.
M5. MANDEL: Maybe put, yeah. | nean, unless

you thought that you'd do it this way so Board nenbers
don't go, ha, ha, staff asking for stuff.

But just in terns of, you know, not confusing
peopl e about the timng.

And | don't know how you type any of those.

MR. FOSTER: | hadn't put nuch thought into the
order .

M5. MANDEL: Then it doesn't raise sone of the
guestions maybe that you're getting.

MR. SCHUTZ: Al though we're tal king about that
staff may request briefing even later than what's in
4042.

MR. FOSTER: Yeah, | nean, the way it's
witten, staff can still request briefing after the
heari ng has been noticed because staff m ght not catch
sonmething until then, for whatever reason, nmaybe we're
just dunmb or nmaybe soneone didn't raise it, | don't
know.

M5. MANDEL: No, but you're going to -- a staff
88
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request for additional briefing is going to act on
presunmably all the way up until the nonent they wal k
into that Board hearing room

MR. FOSTER: It's possible.

M5. MANDEL: The nmonment they walk into the
Board hearing room staff is going to junp up and say,
oh, you know, last night | was reading the file, and |
noticed there's this hunorous thing that needs
addi tional briefing we would suggest, but presumably you
found that before they go to the Board Chair.

MR. FOSTER: Right.

M5. MANDEL: But it's just that a staff request
woul d cone before a Board request, because the Board
request is only going to happen at a noticed neeting
wher e sonet hi ng sonebody - -

MR. FOSTER: W coul d reorder that.

The staff request is al nbst always going to
cone before the hearing is even noticed, the way it's
witten now.

M5. MANDEL: Yeabh.

MR. FOSTER: But we wanted to | eave the option
for staff to request after it's noticed, and we're going
to wite in there that if staff requests sonething
that's going to affect the cal endaring, then they have

to go to the Board Chairman to nake sure it's postponed.

89

TOM & COUNTRY DEPCSI TI ON SERVI CE  (530) 642- 0333




N

o o~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MR. HELLER: Okay. Are we -- are there any
further comments on Section 4035 before we nove forward?
| think staff is going to take another stab at it, at
clarifying those procedures and dealing with
post ponenents where they're necessary.

Ckay. [I'mgoing to nove ahead now to Article 4
on the top of page 26, Requesting and Scheduling O al
Hearings. Section 4040, R ght to Oral Hearing.

Are there any questions or comments on
subdi vision (a)?

M5. RUWART: May | ask a quick question?

MR. HELLER: Certainly.

M5. RUMWART: In your added | anguage, "an
untinely request may be accepted and acknow edged upon a
showi ng reasonabl e request.” Wat does the "and
acknow edged" add to it?

MR. FOSTER: Um --

M5. RUWART: Is that just to nake sure that
Board Proceedi ngs wites them back?

MR. FOSTER: Well, the previous sentence says,
"Upon the receipt of a tinely request, the Chief of
Board Proceedi ngs shall send witten acknow edgenent."”
It's just to make sure that witten acknow edgenent
still happens.

M5. RUWART: (Ckay.
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MR. HELLER: Ckay. Subdivision (b), are there
any conments or questions?

M5. MANDEL: | have a question.

Conducting oral hearings, if there's a court
order, how do we find out about the Court order?
Presunmabl y sonebody tells us.

MR. FOSTER: Yeah, typically they spell us --
or tell us.

M5. MANDEL: They |et us know.

MR. FCSTER:  Yes.

M5. MANDEL: And then if we have separate
hearings, do they get a transcript? Do they have an
opportunity to apply for sonething, a separate hearing?
| know we haven't even had to do one of those yet. |I'm
just kind of wondering -- did we do one that was
separate?

EVANS:  Yes.

MANDEL: Ch, and --

2 5 D

EVANS: W held the first hearing.

M5. MANDEL: Were they on the sane day and then
just shuttled back in the roonf?

MR. EVANS: No, different days, different
cities. Hold the first hearing, don't nake a deci sion.
Hol d t he second hearing, and don't nmake a decision. And

take the transcripts fromthose two and go to a
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nonappear ance and make the deci sion.
M5. MANDEL: And people get the transcript of
the other hearing in case they say that the person is

totally lying or putting in sone evidence that --

MR. LANGSTON: |I'mnot sure we want to do that.
M5. MANDEL: kay. | was just wondering.

MR. FOSTER: That could sort of resolve it.

M5. MANDEL: |It's never ending. |It's never

endi ng.

MR. LANGSTON: No, it's like we hear this story
and then we hear that story, and then we deci de.

M5. MANDEL: Ckay.

MR. LANGSTON: Because ot herw se --

MR. FOSTER: Hopefully, they've already told us
in witing before.

M5. MANDEL: It was just a question | had. |
don't renmenber seeing one.

MR. HELLER: | would point out though also
basically any taxpayer or interested person can contact
the Board and request a copy of the transcript from an
oral hearing, so we're not preventing anyone from
getting one, but we just don't have a procedure for it.

M5. MANDEL: kay. Thank you.

MR. HELLER: Okay. Any further comrents or

guestions on subdivision (b)?
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Movi ng ahead to Section 4041 on page 27.

MR. SPERRING |I'msorry, | had a question on
(c).

MR. HELLER (c).

MR. SPERRING Wiat's the rationale for noving
away fromthe Board to giving to the Chair to deny --
basi cally denying a second hearing?

MR. FOSTER: Because if it goes to the Board,
then you have granted a second heari ng.

MR. HELLER: Uh- huh.

M5. MANDEL: Well, the Board has --

MR. FOSTER: Because the Board can only neet.

M5. MANDEL: | nean, just to, you know, just
for the purposes of speculation, the Board has in the
past on sone things, like welfare exenptions clains or
over at FTB, you know, there were previously procedures
for certain things where the Board woul d deci de whet her
to grant a hearing.

Now, sone Board nenbers in the past, who aren't
here anynore, sort of got away from those, that they
were just |ike, oh, sonebody wants to have a new
hearing. But there were the --

MR. SPERRING Well, | guess this hearing |I'm
t hi nki ng about is sonmeone cones back on a petition for

rehearing. Gkay, that's a consent item Ckay. Let's
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say the staff recommends deni ed.

Ckay. And one of the nenbers disagrees and
says, no, | think this person should cone back, or
think we should grant it, okay, and | nove that we give
t hem an oral heari ng.

M5. MANDEL: Right.

MR. SPERRI NG They should be able to do that.

M5. MANDEL: Well, they do that on a petition
for rehearing.

MR. FOSTER: This is not petitions for
rehearing. This is a second appeal.

For exanpl e, an appeal froma notice of action
that the taxpayer |oses, then they go back and pay it,
file a claimfor refund, exact sane issue, exact sane
year, it's just now a refund year. They appeal a refund
claim

MR. SPERRING So you're doing that and saying
the Chair can just unilaterally say no hearing on that,
on a refund clainf

MR. FOSTER: Well, then, what would happen is
it would go to the Board on a nonappearance cal endar,
and the Board would still -- any Board nenber could then
pull it fromthe consent cal endar.

M5. MANDEL: Wait. This would go -- discretion

to deny an oral hearing would go on the consent
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cal endar ?

MR. FOSTER: It would then -- a summary
deci si on woul d be recomended.

M5. MANDEL: We did -- | do renmenber one or
nore cases where people cane on a claimfor refund
havi ng previously been on petition. They had additional
evi dence and i nformation.

MR. SPERRING  Prevail

MR. FOSTER: Well, if it's additional evidence
and information, the Chief Counsel is unlikely to
recommend to the Board Chair that they deny the hearing.

MR. LANGSTON: It wouldn't be the sane facts

t hen.

M5. MANDEL: Right, or slightly different
argunents.

MR. FOSTER: And what we've seen a coupl e of
times, which is -- which would be a total abuse of the
process, iIs an interested -- the way an interested

abatenent statute is witten, you can file eight mllion
appeals if you want to. You can request interest
abatenent. FTB denies your appeal. You just request

i nterest abatenent again. FTB denies again and you
appeal again. So there's no limt in the statute on how
many tinmes you can do that.

Does the Board even want to -- do they want to
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grant an oral hearing every tine that happens?

MR. HELLER: | think the other issue, | think,
and this cones up in practically everything where we
want the Board nenbers thenselves to, as a Board, to
decide an issue, is that it then requires a separate
hearing on the issue of whether to even have a hearing,
if we want the Board to decide it.

If we want just the Chair to decide it, then
the Chair can do that without a notice of neeting, but
t he Board nenbers woul d have to have -- let's say we
want to be efficient by not having a hearing to discuss
sonet hing that we don't need to have one on. W now
have to be inefficient and have a hearing to discuss
whet her we're going to have a hearing.

M5. MANDEL: Well, unless they all end up on
t he consent cal endar or sonething for denying them
don't know.

MR. HELLER: Well, if they ended up on the
consent cal endar, then in fact they've been denied an
oral hearing at that point too because there's no --

M5. MANDEL: But if they wind -- no, different
consent calendar. | neant consent agenda or, you know,
sonme ot her place on the Board agenda for the day,

because if they wind up -- if you deny the oral hearing

request, and you put them on our consent cal endar, which
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is where we have all the cases, well, | guess, then what
you're saying is they went there, a nenber could pul

it, as long as we were inforned that they wanted a
hearing, and it was deni ed under this thingy.

Then sonebody would pull it. It would cone
back as an adjudicatory matter, at which point soneone
woul d say, "I want to grant thema hearing or try to get
the notion for it." That's the alternative you're
tal ki ng about how it would conme up as long as, you know,
there's still discretion of the Board to do that.

But when | say "consent cal endar,” | neant
i ke, you know, the adm nistrative session, you know,
here is the laundry list of ones where we're going to
deny.

MR. HELLER:  Ckay.

M5. MANDEL: |'mnot saying what way we woul d
think it should be witten, but if sonmebody wants to be
able to do a hearing, grant a hearing before all the
wite up is done, | don't know.

MR. HELLER: Yes, ny comment was not to the
effect that staff has nmade a determnation as to who is
t he best possible people to nake a determ nation. W're
just trying -- we're just -- | was expressing our
concern about the -- -- if we're trying -- if, let's

say, under facts that we all agree that a hearing
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woul dn't be appropriate. Let's say that the taxpayer,
like, it's the exact exanple that |an gave where the
person's on the tenth request for interest abatenent.

In that case, if we don't have a procedure
where soneone other than the full Board nakes a deci sion
at least initially that it does have to go to the ful
Board for themto decide and then essentially provide an
oral hearing where the taxpayer can then appear and
argue whatever issues they want.

So even if we did -- the Board voted to deny an
oral hearing, it wouldn't have very nuch effect after we
had just essentially provided one. So that was really

staff's major concern not to affect the Board's

aut hority.

CGo ahead, Carole.

MB. RUWART: W have a sentence sonewhere in
our Part 3 that may be hel pful here. It says sonething

like, "The itemshall remain on the agenda for Board
action." And while that's redundant, it also clarifies
that all that's being denied here is the oral hearing.
It still must be decided by the Board. There's stil
recour se.

W're trying to nake this -- these rules
hel pful to people who are not famliar with the process.

It hel ps people not msread this and say, "I'm not
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getting an oral hearing of ny case. | have no chance of
an oral hearing."

So maybe a sentence |like that would be hel pful.

MR. HUDSON: That's inportant.

MR. HELLER: | think that's good. And then the
other thing is, we -- staff did try tolimt this
factually. And we did require -- basically required a
consensus opinion fromthe Chief Counsel, the Board
Chair and the Chief of Board Proceedings that a brief
woul d be required.

And we really put a standard in there really
saying that really all the facts, laws and years at
issue all have to be the sane.

So to the extent that a taxpayer really does
say, "l've got new evidence," then those parties -- or
the people who are required to nake a decision on this
are not going to be able to neet the requirenents and
the standards set forth in the regul ations.

So to the extent that we're just tal king about
sonebody who's been up on a protest or a denial on an
assessnent has been uphel d, that pays the anount, cones
back on a claimfor refund and now says, "By the way, we
did find those extra files," this wouldn't apply to that
type of person.

But sonebody who probably canme up with a, "No,
99
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nothing's really changed. | just want another oral
hearing to argue again," that would be a chance where we
coul d achieve that type of a consensus.

But I think Carole's suggestion is great.

Go ahead, Chris.

MR. SHUTZ: Wthout going into the mnutia of
our procedures, we could also put sonmething in along the
lines of a summary decision will note that a hearing was
requested and denied so that the Board nenbers are aware
that this person did request an oral hearing, but for
what ever reason it was denied, and then they at |east
can nmake note of that.

MR. HELLER: That's good, mm hmm And t hat
way -- yeah.

M5. RUMART: One additional coment. As | keep
reading, | see that Section 4041(b) tal ks about when
you're submtted for decision and your request is
deni ed, maybe that sentence | suggested coul d
i ncorporate a reference to 4041(b) and link the two
t oget her.

MR. HELLER: Ckay. That's good. Does that
sound | i ke that addresses sone of your concerns, Jon?

MR. SPERRING Yeah. [|I'mfine.

MR. HELLER: Ckay. |I'mcertain that Marcie

will hold us to task, as well as other people.
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Ckay. I'mgoing to go ahead and nove forward
to Section 4041 on page 27. And let's see. Subdivision
(d) will be added at different alternatives. O herw se,
subdi visions (a), (b), and (c) are part of
Al ternative 1.

And we're going to -- by the way, I'mgoing to
go ahead and continue until noon and then we'll go ahead
and take a break for lunch at noon. And hopefully we
can wrap up in another hour or so after |unch.

Section 4041, Subm ssion for Decision Wthout
Oral Hearing, are there any questions or conments?

MR. HUDSON: | thought you did that.

MR. HELLER: W kind of overlapped a little
bit. W junped over 4041 to 4042 back on page 29 a
whi | e back, and then we junped back.

So real briefly, though, I'lIl just go over it,
but it's the subm ssion for decision. And it actually
expl ains when a case wll be submtted for -- when an
appeal fromthe Franchise Tax Board will be submtted
for decision without an oral hearing.

And it basically just states the grounds when
one is not requested or it's denied under the provisions
of the regulation we just discussed or when the
appellate just sinply fails to respond to the hearing

notice. Eventually we'll cancel a hearing w thout a
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response.

Are there any questions or comments on
Section 4041? GCkay. Thank you.

W'l nove ahead now and we're going to skip
over -- there's quite a few del eted sections, although
keep in mnd there is a subdivision (d) of Section 4041
that m ght becone relevant if we're going to adopt a
Second Alternative -- or excuse nme -- if we adopt the
Second Alternative for 4033, which we discussed quite a
ways back, and that was the bifurcation --

MR. FOSTER: That's the sinplified briefing.

MR. HELLER: Ch, sinplified briefing. kay.

MR. FOSTER: Waiver of oral hearing.

MR. HELLER: So if the Board adopts a
sinplified briefing schedule, then we will point out in
this regulation as well that an oral hearing wouldn't be
reschedul ed because the taxpayer's waived their ora
hearing. And now you don't have to remenber anything
about 4041.

Section 4042, which we previously discussed,
"1l bring it up one nore tine. 1It's on page 29.
"Appeal s Review. Scheduling the Oral Hearing."

Questions or coments? kay. Myving ahead.

Section 4042.5, "Pre-Hearing Conference."

MR. SPERRING Yeah. | just had one quick
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comrent on (c), and that is, | think this notion that
t he appeal s conference should be held at Board
headquarters, okay, is sort of devoid of the reality
that two-thirds of the state |ives south of Tehachapi .

And | do understand that we do allow el ectronic
conferenci ng, you know, by phone or whatnot, but, |
mean, if sonmeone wants to do it in person, we really
shoul d have one in Culver Gty when we have the Board
hearings, or down in San Di ego.

It just seens -- | had a client once that was
87 years old. She couldn't travel, you know, very far.
Certainly not on an airplane.

And | just -- again, you know, nost of ny
clients are corporate folks. They can fly all over the
country.

But again, you know, it's the citizens of the
state that the BCE is responsible to, and | think you
guys shoul d be cogni zant of the fact that two-thirds of
the state lives south of Tehachapi.

MR. LANGSTON: Can we -- | think that's a good
point. But can we kind of informally -- when are these
conferences going to be held? Certainly not in every
si ngl e case.

MR. FOSTER: No.

MR. LANGSTON: It seens to ne in nost of your
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cases that are fully briefed and well devel oped, you
know, the facts are out there. You know the taxpayer's
position. You know the State's position.

M/ sense was, this was only going to be done
where there remains sonething that's unclear, that
instead of -- you know, as opposed to asking for
suppl enental briefing, the Board staff feels, "Cee, it
sure would be nice to be able to just sit down, talk to
the person. Do you understand what 'head of househol d'
means? Does the child live with you or not?" You know,
that kind of stuff.

MR. FOSTER: Sonetines we feel it would be nore
productive to sit down with the person ourselves and try
to explain things, have all the parties and
representatives there. Currently we don't have that
authority. And, you know, we often w sh we did.

The taxpayer in particular may get a letter
asking for further briefing that, from our standpoint,
if they would just answer the letter, it would be
totally adequate. But they mght be intimdated by it,
m ght not understand what we're asking for.

But al so, there could be sonme conpl ex
multi-state cases where it could be helpful to sit down
and go over things. Wth both parties present, you

m ght be able to get sone concessions out of one or both
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parties and narrow the issues down so that there's |ess
for the Board to have to worry about, if everybody coul d
sit down together and the appeals attorney was sort of
medi ati ng the whol e thing.

So we're anticipating a relatively small nunber
of cases. Again, because this is a new procedure, it's
hard to estimate any kind of hard nunbers as to how
often we think this is going to happen.

But it's only going to be in oral hearing
cases, which are already a mnority of our tota
wor kl oad, and it's going to be a mnority of the oral
hearing cases, because if the record is well devel oped
and there's nothing outstanding, and the party requests
a pre-hearing conference, the Appeals Division has the
authority to say there's no need to hold that. It's
going to be a waste of everyone's tine. There's nothing
that can be answered there that hasn't already been
answer ed.

MR. LANGSTON: Well, and isn't it fair that in
many cases we expect that after the pre-hearing
conference the taxpayer may not want a hearing? | nean,
you know, a lot of these where it's just all you need to
do is provide your child care receipts and you're
entitled to the credit.

And why |'msaying this, |1've been to |lots of
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hearings where the taxpayer gets up there and clearly
didn't understand sonme basic issue that was goi ng on,
traveled all the way to the hearing; and really, if

there had been this kind of procedure, it would have --

even over the phone maybe -- it would have saved, you
know, them-- I'mtal king nore about the snmall taxpayers
now as opposed to the large ones -- but that -- to ne,

that is the value of this.

M5. PENNI NGTON:  Absolutely. This is Margaret
Penni ngton. That's one of the things M. Leonard has
brought out. He feels that this type of appeals
conference would probably elimnate a | ot of these
peopl e actually com ng before the Board nenbers. It's
just like in sales and use tax appeals conference, it
elimnates a | ot of cases.

And | think that, you know, the |ocation would
probably be simlar to how they do sales and use tax, so
we don't have to inconvenience the taxpayer to travel,
you know, travel all the way to Sacranento when they're
down in LA

MR. FOSTER: Yeah. And Jon and Margaret, to
both of you, your point is well taken on the |ocation,
and we will consider that.

The way it's witten now, it provides the

Chief Counsel with the authority to say you can hold it
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out si de of Sacramento. Maybe that's a little too
limting. W'IlIl think about it. Maybe "extraordinary
ci rcunstances” puts too much of a limt onit. The
reason we had put that in there, generally it has to be
in Sacranento, are basically budgetary concerns.

W' re adding a new procedure that's going to
cost the Legal Departnent noney that the Legal
Departnent may or may not have right now to spend. So
that's why the Chief Counsel was put in, so he or she
could say, "Ckay, we can afford to do that, and this
person really needs it, let's go ahead and do it."

MR. EVANS: W currently have four
tel econference locations. Can we nane those in here?

MR. FOSTER: Are they going to be the sane
forever?

M5. OLSON: They change.

MR. HELLER: We're probably better off not
identifying specific |ocations.

MR. LANGSTON: That would be a publication or
instruction thing, because, again, as they change, |
i magi ne after these cone out, there will be a revision
to your regular old -- your appeal publication, and this
woul d be in there. And then also instructions on how to
choose where you want to go and that kind of stuff.

M5. RUMART: May | comment about the | ocation
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of the conference? W did have an extensive di scussion
of this as part of the property taxes procedures in the
context of welfare claimorganizations, nonprofits.

And we -- and | believe | can say there was a
consensus that "extraordinary circunstances" was too
much. "Reasonabl e cause"” mght be too | oose. And we
agreed to try and find sonething in the m ddle.

The one suggestion that | thought was good was
"for good cause.” And right now I'minclined to
i ncorporate that into our revisions.

SO we -- just as a side note, | amtrying to
track the changes in Part 3 to the extent that they were
simlar to your changes. But maybe that would be a good
sol uti on.

MR. HELLER: Chris.

MR. SHUTZ: Is it an issue of sending sonebody
from Appeal s down there and not sendi ng sonebody from
the FTB and the FTB can be on the phone? Because |
think that was what the wel fare exenption -- | nean
occasi onal ly you have people who do sal es and use tax,
they go all over the place. |If sonebody goes to --
sonebody from sal es and use tax goes down there, they
can al so do wel fare exenpti on.

| don't know how much cross-training there is

with FIT and sales and use tax and appeals, but there is
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sonme -- sonebody who has know edge in all three areas

and FIT goes down there for sales and use tax purposes,
it's possible that they could be there for those cases
W t hout having extra expenses because they're going to
be down there anyway for the sales and use tax hearing.

MR. DALY: Charles Daly, Appeals.

One thing to address that question Jon raised
earlier, one thing that nmay be hel pful about the appeals
conference and the conplicated situation is, if you just
don't understand the transaction, if you don't
under stand what's going on, you can narrow this down.
| f you have two people in front of you, you can ask
intelligent questions about |egal issues in which you
want additional briefing. And it's helpful in that
respect .

MR. HELLER: Just face to face as opposed to
t el ephoni cal ly?

MR. DALY: Well, | nean, that's an interesting
guestion about alternatives to having the oral hearing.
But | guess one justification for having an oral hearing
isif it's sufficiently conplex, you have everybody in
front of you, you can just hash it out rather than
getting conplicated tel ephone arrangenents and that kind
of thing.

M5. PENNI NGTON: Sal es tax al so does tel ephone
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conferences. 1've sat in on those. So, | nean, that is
an option.

MR. BESSENT: They al so do vi deo conferences.

M5. PENNI NGTON:  Yeah. So that would be sone
of the options.

MR. HELLER: | think staff can definitely --
mean, our feeling -- our biggest concern really was
just, you know, staff resources as far as the nunber of
peopl e that we have and, you know, not w shing for a | ot
of new staff, which we may or may not get.

So | think we would be -- | think staff's fine,
and we' ve al ready been thinking about this for property
tax of dividing that |ast sentence of subdivision (c) so
that it basically provides a greater discretion wthout
requiring extraordinary circunstances.

Maybe sonething |ike "reasonabl e cause" or
maybe sonething that just takes into account the
staffing needs or sonething to that effect as opposed to
focusi ng on reasonabl e cause, which | think, for us, we
generally wouldn't mnd providing a hearing if we can
afford to get there and have staff.

MR. FOSTER: | as an appeals attorney would
prefer to sit down across the table than do it over the
t el ephone.

MB. OLSON: This is D ane d son, Board
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Pr oceedi ngs.

There is an issue with Taxpayer Bill of R ghts
in there, and I don't know exactly which statute it is,
but the taxpayer does have the right to pick the
| ocation of the hearing, so it's sonething that you
m ght [ ook into.

MR. FOSTER: W | ooked this up, D ane, and that
provision only applies to sales tax appeals.

M5. OLSON: To sales tax? Ckay.

MR. HELLER: So we can nake inconme tax payers
show up anywhere we'd |ike.

(Laughter.)

MR. HELLER: So | think staff's going to --
we're definitely going to ook at it. W're going to
try to revise it so the standard becones sonet hi ng
that's can be nore easily -- that will nake this
procedure nore easily exercisable or that ties it nore
to just our staffing concerns so that we can stil
address staff's concerns and provide the greatest
possi bl e nunber of |ocations that are convenient to
t axpayers.

And as we said, | think the hope would be that
staff will spend a ot less tine preparing Board nenbers
for Board hearings if we can resolve nore issues at

t hese conferences. So it may all balance out in the
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| ong run.

MR. BESSENT: So it's not only the Board of
Equal i zation staff, but it's also the Franchi se Tax
Board staff, because they probably don't have that in
t heir budget, either.

MR. HELLER: Correct. And so, | nean, | think,
you know, the way the regulation's witten, we could
have certain participants who choose to cone to the
| ocation, other ones that would like to participate
tel ephonically. And I'msure we can work with you and
with the FTB staff or the taxpayer, whichever one chose
to do whichever alternative.

W're definitely aware that the FTB woul d have
staffing concerns, and that was another reason why we
originally didn't try to scare the FTB into thinking
that they mght be hiring 10 or 15 new attorneys to do
appeal s conferences all over the state. But you never
know. Good job security for a |lot of people.

But anyway, we definitely will take a | ook at
that. That was an excellent comment. And we'll try to
coordinate it with Part 3 as well, so we'll use the sane
appropri ate standard.

Any ot her comments on Section 4042.5?

MR, SHUTZ: Just real quickly, this is a

comrent | made before. "Report" is probably not good,
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because you can have a summary deci sion and may report
on what occurred. It could be, like, prepare a
transcript instead.

MR. FOSTER: Yeah. W intended "report" to
nean - -

MR. SHUTZ: Like a transcript. | know. But it
m ght be considered a report if you quote extensively
fromthe hearings -- sone pre-hearing conference.

MR. HELLER: Any other comments on
Section 4042.5? No other comments?

Looks to ne like we still have a pretty
substantial anount to cover before we're finished. And
it's now noon.

MR. SPERRI NG Can you do 40437

MR. HELLER: | think we can do 4043.
Certainly.

M5. RUWART: | think there's a group that has
this roomat noon. |'mnot sure about that.

MR. HELLER: Di ane?

M5. OLSON: No. They'll have to find other
accommodat i ons t oday.

MR. HELLER: Excellent. So wave to themwhile
we go to |lunch.

Al right. W'Ill go ahead and cover 4043.

There was a request and then we'll go ahead and break at
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the beginning of Article 5. And then hopefully we can
return and wap things up pretty quickly after |unch.

Section 4043, beginning on the bottom of
page 30, are there any questions or conments?

MR. SPERRING  Yeah, | had one. | didn't see a
mention -- maybe I'mmssing it -- the parties shal
receive a copy of the hearing summary. And | think
that's inportant.

MR. FOSTER: Yeah, it does say it'll provide a
copy to each party, in subdivision (b), the end of
subdi vi sion (b).

MR. SPERRING (Onh, okay. Thank you.

MR. HELLER: Excellent. |1'mglad that we
stayed. Perfect. And with that we'll take an hour for
lunch and we'll neet back here at 1:00 p.m

(Lunch recess taken, 12:01 to 1:07 p.m)

MR. HELLER: Okay. Well, thank you all for
com ng back this afternoon. Before we begin, | guess
we'll go around the room and just quickly introduce the
people that are here and al so do so on the
tel econference. And so once again, ny nane is Bradley
Heller. 1'man attorney wth the Legal Departnent.

MR. FOSTER: lan Foster, also with the BCE
Legal Departnent.

MR. LANGSTON: |'m Bruce Langston fromthe
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Franchi se Tax Board Legal Departnent.

M5. BORGVAN: Susan Borgman, Franchi se Tax
Board Legal .

MR. EVANS: Gary Evans, Board Proceedi ngs.

M5. RUWART: Carole Ruwart, Board Legal
Depart nent.

MR. LOFASO. Al LoFaso, Betty Yee's office.

M5. OLSON: Diane d son, Board Proceedi ngs
di vi si on.

MB. CARLOCK: Chel sea Carl ock, Board
Pr oceedi ngs di vi si on.

MR. HUDSON: Tom Hudson, Board Menber Bill
Leonard's office.

MR. BESSENT: Carl Bessent, Appeals Division.

MR. SCHREI TER: Reed Schreiter from the Appeal s

Di vi si on.

MR. DALY: Charles Daly, Appeals Division.

MR. HELLER: And do we have anyone
participating with us by tel econference?

MR. SHAH. Neil Shah, Board nenber C aude
Parrish's office.

MR. HERD: And also Jim Herd and Sabi na
Crocette fromBetty Yee's office.

MR. HELLER: Wl cone.

MR. FOSTER: Chris won't be back.
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MR. HELLER: O her people won't be back.

Anyhow, we're going to pick up where we |eft
off, and we're now on page 31 of the redacted version,
and we're starting with Article 5, Decisions, Opinions,
and Frivol ous Appeals Penalties. And the first section
is Section 4050, Letter Decisions.

Are there any comrents or questions on Section
40507

Movi ng ahead, we're going to nove to Section
4051, which begins on the very bottom of page 31. And
that's entitled Summary Decisions. Any coments or
guestions on Section 40517

VW'l nove ahead. W're going to Section 4052,
Formal Qpinions. This begins on the bottom of page 32.

MR. LOFASO. | guess it's a good point to chine
in, Brad, with a question that | asked you before we
started, which relates to the explanatory materials in
the -- | guess it's the grid that seemto suggest that
it's the use of the criteria as opposed to the guidance
of the -- as opposed to Board discretion determ nes
whet her the Board adopts or doesn't adopt a fornal
opi ni on.

And I'mnot sure the regs -- the proposed regs
say that, but |I'mjust curious as to the background on

that and what the intent was.
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MR. FOSTER: Well, they -- first of all, 1'll
back up a little bit onit. The criterialisted in
subdi vision (d) of 4052 set forth the criteria, and
those criteria are adopted fromthe California Rules of
Court and al so from our Appeals Rules and Devel opnent.

The State Bar had suggested that the Board
shoul d be absolutely bound by those criteria, and if one
of themwere net, it nust adopt a formal opinion.

MR. LOFASO. Ch, that's a different thing from
only being able to do a formal opinion if it's
within them |It's having to do a formal opinion.

MR. FOSTER: Right. The way it's witten now,
it says you can do a formal if -- you know, you can do a
formal, you don't have to do a formal, you can do a
formal if it nmeets these criteria.

The State Bar wanted to say, if it neets the
criteria, then you nust adopt a fornal.

MR. LOFASO So ny next question is tw -- (A,
is that what we're proposing to do, and, (B), is that
going to cause an increase in formal opinion?

MR. FOSTER:. W are not proposing to do that.

MR. LOFASO. Ckay. kay.

MR. FOSTER: W have -- staff determ ned that
we can't, through regul atory | anguage, even if we wanted

to, force the Board to adopt formals that it doesn't
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want to adopt.

MR. LOFASO  Ckay.

MR. HELLER: And just a follow up, | was --
when | was speaking with Al before the neeting this
norni ng, we were just looking at the grid that was
provi ded that shows the matrix of comments and staff's
responses to the comments on Part 4. And basically
right in there, it does say that staff rejected the --
or basically did not adopt the suggestions of the State
Bar's tax section.

And so we did nake it clear that we
didn't -- that staff didn't intend to bind a Board
menber by it. But the |anguage does provide basically a
standard for people to use in nmaking their own
determ nation, but it would still require an affirmative
vote of the Board nenbers in order to publish the
deci si on.

And as we'll get to even further in the next
section, we do provide for dissenting opinions as well,
whi ch would only require the approval of the dissenting
Board nenber .

MR. LOFASO  kay. Thank you for that
clarification.

MR. FOSTER: Sure.

MR. HELLER: Are there any other comments or
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guestions on Section 40527

Moving to Section 4053 on page 34, as | said,
it's Dissenting and Concurring Qpinions, and this is an
entirely new procedure that the Board never had before.

MR. SHAH. Does the Legal Departnent wite up
t he dissenting opinion kind of like the formal, I|ike
appeal s?

MR. FOSTER: W decided not to specify in the
regul ati ons who should wite it. The Board nmenber m ght
want himor herself to wite it, they mght want one of
their staff wite it, they mght prefer to have appeal s
staff wite it.

MR. SHAH  Ckay.

MR. HELLER: And this one, | think our staff's
concerns were since we've never had dissenting or
concurring opinions, we didn't want to provide too nuch
detailed instructions in advance and start to curtail
the Board nenbers, after creating a procedure to
specifically allow themto voice their opinion and their
rational e for supporting or opposing a decision, so
essentially we would be fine with the Board's nenber
staff witing and submtting it, or the Board could
direct other staff, Board nenbers could direct other
staff to aid themin preparing a dissenting or

concurring opinion as well.
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Are there any other coments on Section 4053,
D ssenting and Concurring Opinions?

MR. HUDSON: One quick question, with regard to
subsection (c) where it says, "The dissenting or
concurring opinion shall be deenmed to be adopted on the
sane date," and then it goes on to say, "published as a
suppl enent to the formal opinion.” | don't know what
that neans. Wat do you nean "as a suppl enment"?

MR. FOSTER: |'mopen to |language to try to
describe that. Wat I'mtrying to get at is to nmake
sure that it's published in such a manner so that when
you |l ook up the formal, it's clear that there's also a
dissent, or |ikew se when you find the dissent, you're
clear that it doesn't stand on its own but it's part of
a formal not, you know, you're flipping through your
book and sone tine later in there you find this other
di ssent and mstake it for sonething el se.

MR. HUDSON: |'mjust wondering if we even need
the word "supplenental" in there, just published as part
of the formal opinion. And then that's clear to
everybody if there's a link on the Internet where you
click to this to get that opinion, then the concurring
opi nion or dissenting opinions, if there are any of
them would conme up as part of the sanme docunent so

there's no chance of sonebody --
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MR. FOSTER: Ckay.

MR. HELLER: Sounds like staff will go ahead
and adopt that suggesti on.

Are there any other questions or conments on
Section 4053? Ckay.

W can nove ahead to Frivol ous Appeal s
Penal ti es, Section 4054, begins on the very bottom of
page 34 and runs on to page 35.

W don't currently have a regul ation on
frivol ous appeal penalties, do we?

MR. FOSTER: Correct, we have no -- the Board
has not adopted a whole |ot of formal criteria for when
to i npose the penalty and what anount to inpose.

MR. HELLER: Uh- huh.

And so in here also it basically does set forth
criteria, but there are factors, and we don't require
any penalty to be inposed or not inposed, based on any
specific factor being present or not present.

So it provides sone guidance, but still retains
a quite a bit of discretion in the Board.

MR. HUDSON: |'m curious about sonething.

Tom Hudson again for Bill Leonard's office.

| don't renenber seeing this | anguage for any
of our other tax prograns in the other parts, and that's

because that Revenue Tax Code Section is specific?
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MR. FOSTER: Specific to Revenue and Taxati on
Code. It's the nature of the cases, yes.

MR. HELLER: Al though staff woul d probably be
open to a legislative proposal for other progranms. |It's
an attractive penalty.

And | believe we do have sone repeat appeal ers
who don't tend to have a good basis for their argunents
and other progranms as well.

But let's see. That is the statutory basis.

MR. HUDSON: Thank you.

MR. HELLER: Are there any other comments on
Section 4054, Frivol ous Appeal Penalty?

Ckay. Moving ahead to Section -- or noving
into Article 6, Petitions for Rehearing and Reheari ngs.
Starting with Section 4060, Finality of Decision. Are
there any comments or questions on Section 40607

M5. RUWART: lan, maybe I'm m sreading this.
am sure | am

Coul d you just explain 4060, the prelimnary
| anguage, when you say, "And each party files no nore
than one petition for rehearing."

MR. FOSTER: Yeah, it's sinply to clarify that
you can only file one petition for rehearing.

M5. RUWART: Sonet hi ng about the grammar of it,

when | was skimmng it quickly, maybe just break that
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off into a separate sentence. "Each party shall file no

nore than one petition for rehearing."”

MR. FOSTER: Ckay.

MR. HUDSON: Can | also ask a question that
came up when a taxpayer called ne. Earlier, we said
we're supposed to send themour letter decision within
that, you know, within three days now, | guess. But
sonebody called ne up a while back, and they hadn't
gotten anything fromthe Board, and actually it had
been, you know, three weeks. | was kind of surprised
that they hadn't heard anything yet.

And |I'mjust wondering, it says "the date of
the decision,” but the date of the decision is really
the date the Board voted, as you pointed out earlier.
And so in that circunstance, if sonebody hadn't heard
anything fromthe Board for three weeks, and in this
case the Board hadn't sent it yet is what | was told,
called to find out why they hadn't heard anything, and
it just hadn't been mailed out yet, |I'mwondering if

there mght need to be sone sort of comobnsense

adjustnent to that. |If we didn't make our three-day
deadline for getting it in the mail, it turned into
three weeks, are they still going to be held to the
30-day rul e?

MR. FOSTER: | believe under the statute
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there's still the 30 days; it's 30 days fromthe date of
the Board's determ nation.

MR. SCHREI TER: The statute references the
Board's determ nation, so that's the background for the
i nportance of us getting that letter out.

M5. BORGVAN: And isn't that why there's the
petition for rehearing? You have the pro forma petition
for rehearing; you allow that because the del ays happen,
you know, just part of the natural occurrence, every
once in a great while. Not often, but sonetines.

MR. FOSTER: Right. Under the new rules,
there's a specific provision to allow you to perfect, so
if they realize on the 29th day, they can fax sonething
in that says, "This is ny petition for rehearing and
pl ease let ne supplenent,” and they'll be given 15 days
to do a suppl enent.

MR. BESSENT: Now, if we go back to that 4053
where you have the dissenting and concurring opinions.

MR. FOSTER:  Un- huh.

MR. BESSENT: And they're supposed to be issued
30 days, you know, by 30 days after the formal opinion,
well, let's say they cone out on day 30 and you file
your petition for rehearing, and then all of a sudden,
when you get the dissenting opinion in the mail, you

realize that that raises all sorts of argunents that you
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woul d like to include.

MR. FOSTER: That is a sticky point. But again
the statute says that's 30 days fromthe date of the
Board's determ nation, so when the Board votes to adopt
a formal opinion, that 30 days starts then.

MR. LOFASO. But does your request for
rehearing have to sort of notice and say we want to
petition for rehearing, wthout necessarily including
all of the argunents? O does that say that you have to
do it wthin 30 days and have to include all of your
argunent s?

MR. FOSTER: No. Under the regs, under the
proposed regs that we're |ooking at, you could, as Susan
put it, file a pro forma. It could be just one sentence
saying, "I want a petition for rehearing.” Now, that's
an inconpl ete petition, so then you would have 15 days
to supplenent it with your argunents and evi dence.

MR. LOFASO. So you could have additional tine
to use the argunents raised in the dissent; on the other
hand, nmaybe you need to know that's an opportunity you
need to avail yourself of; on the other hand, you do
know -- do you know that soneone is going to do it?

Does soneone have to announce at a Board neeting, "l
reserve the right to dissent," such that you knew?

MR. FOCSTER: The dissent has to be ordered at
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the Board neeting, yes. It can't be done with a phone
call later on.

MR. LOFASO  Ckay.

MR, HUDSON: |Is it that big a deal to just add
a sentence in here to clarify so the taxpayer knows
that, sonmething to the effect of, and I'mnot drafting
it, I"'mjust saying it, but even if you hadn't received
notice of the decision fromthe Board, you're stil
required to neet this 30-day deadline?

" mthinking of the specific situation | had

where sonebody called and said, "I haven't heard for
three weeks."” And | was surprised he hadn't, so |
checked into it, and they said, well, here is the deal.

But it seens |ike we are being a little bit
unfair to people if we're not nmaking it clear to them
that you still have 30 days.

MR. BESSENT: They may have thought they won.

MR. HUDSON: Right, that's ny point. They had
already left the hearing. Actually they didn't know if
they won or not. Sort of a basic unfairness problem
you know.

MR. LANGSTON: Didn't we say sonewhere that a
formal opinion only beconmes final when it's issued, not
when the vote is done?

MR. FCSTER: Well, when the -- when the -- it
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depends on how the formal cones up. |If the formal cones
up as a nonappearance matter from appeal s, appeal s
decides to keep it, we think this would nmake a good
formal, we wite it as one, put it before the Board, the
Board adopts it. That's the day of the decision.

If there's an oral hearing, and at the hearing
the Board says, "W want a formal," then what happens is
appeal s goes back and drafts the formal, then it cones
back, and when -- then the date on which they vote to
adopt the witten opinion is the date of the decision.

MR. LANGSTON: And so -- and that is 4052(c),
and why that's inportant --

MR. FOSTER:  Un- huh.

MR. LANGSTON. -- is because obviously it's not
possi bl e to know whether you want to file a petition for
rehearing until you see the grounds. And especially the
State, FTB sonetines is not as interested in the
particul ar taxpayer as the principle that's being set
forth in a formal opinion and will file a petition for
rehearing if there's a formal opinion which goes
agai nst, you know, what we're doing in other cases and
so forth

Whereas if it's just an unpublished deci sion,
may make the decision not to file a petition for

rehearing, because it's nonprecedential, and, you know,
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often the unpublished decisions are |less -- you know,
they're shorter, and there's less analysis in them

So and I"'m-- | think the taxpayer has the sane
right; that you should be able to, you know, have the
decision for the good -- or the -- what you're going to
appeal from and they're good for 30 days or a good part
of it.

And you can only have dissenting opinions from
a formal deci sion.

MR. FCSTER: Correct.

MR. LANGSTON: So --

MR. HELLER: Uh- huh, vyes.

MR. LANGSTON: -- I'mnot sure what people were
concerned about.

What you were concerned about is they didn't
get the decision, you know, in tine. That had to be an
informal, you know. It's not a -- not a published
deci si on.

MR. HUDSON: Right. But they wouldn't know.
That's the whol e point.

What happens, the Board does this, "W'Ill take
it under subm ssion." These people get up and | eave.
They don't know what the vote is.

This particul ar taxpayer was sophisticated

enough to know he had 30 days for the rehearing. That's
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why he called nme, because he knew that they had 30 days.
And he said, "Well, you know, our clock is running, and
we need to know what the decision was."

And | was just shocked that it in the ordinary
course of business hadn't gotten to them They didn't
know if they'd won or |ost yet.

MR. LANGSTON: It's not always deci ded at that
day.

MR. HELLER: No, it's not always deci ded.
Sonetines it's taken under subm ssion and deci ded at
ot her Board neeti ngs.

But | think like just on Tom s issue, the rules
that we have proposed, are proposing for Part 5, which
are now on the Board's website, and are going to be
di scussed in three weeks, basically require Board
Proceedi ngs staff to issue notice of the Board's
decision within three business days after it's decided,
whi ch woul d, depending on the circunstances, it could be
a day that they actually decide a case w thout fornal
decision or the date they adopt a formal opinion if
they're going to adopt one.

So regulatory from our procedural standpoint,

t here should not be a case in the future where an
appel l ant woul dn't get notice while the 30 days is still

runni ng; however, you know, to the extent that sonehow
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Board staff fails to like -- fails to carry out its own
procedures, and that taxpayer doesn't get any -- sonehow
doesn't get notice, we are constrained by statutes, and
that really has been our great concern as far as --

MR. HUDSON: And all |'m suggesting is the work
restraint we can't do anything about. Al I'm
suggesting is let's put in one sentence that just says
that, you know, if we m ssed our deadline and you didn't
get your notice, your 30 days is still running, and it
gi ves them a warni ng.

MR. LANGSTON: No, wait a mnute. That's what
the statute says you can't do.

MR. HELLER: What?

MR. LANGSTON: Statute says it isn't -- the
statute says you have 30 days from the deci sion.

MR. HELLER: Correct.

MR. LANGSTON: The date the case is decided.
You can't cone back and say you have -- you didn't get
your notice of it for 30 days so now you have anot her 30
days.

MR. HUDSON: |'mnot suggesting that. |'mjust
saying to tell themif you didn't get anything fromthe
Board, you still --

MR. HELLER: You still have to file.

MR. HUDSON: W need to nmake it explicit to
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them if you didn't get anything fromthe Board --

MR. LANGSTON: On, okay, | agree. You stil
have to neet the 30 days.

MR. HUDSON: So you'd better get sonething in,
even if it's pro forna.

MR. LANGSTON: Right.

MR. BESSENT: Even if you don't know the
deci si on.

MR. HUDSON: Right. It seens crazy, but we're
stuck with the | aws.

MR. HELLER: Yeah, maybe we can cross-reference
the deadline, the issue notice to, so that taxpayers are
aware they should be receiving sonething w thin that
three business days. So if they're not seeing sonething
cone, that they're on notice, one, that they're going to
have to file, two, that they can be inquiring why didn't
| get this, and we can go ahead and be able to provide
it to them

M5. BORGVAN: |Is Part 5 three business days for
all business decisions?

MR. HELLER: No, just three business days for
all -- for all Franchise Tax Board deci sions, yes.

MR. FCSTER:  Yes.

MR. HELLER: [|'m sorry.

M5. RUWART: lan, may | go back to sonethi ng?
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| want to nmake sure | understand about the concurring
and di ssenting opinions.

MR. FOSTER: Uh- huh.

M5. RUWART: Since the -- since a matter is not
decided until the formal opinion with its concurrents
and dissents is adopted, then there should be no need
for any nmention of the concurring or dissent request at

the hearing, so long as it eventually gets adopted. The

only thing that -- | was just reading through, it
doesn't seemto be anywhere in here that requires -- you
said -- you said that the Board woul d request a

concurring or a dissent at the hearing, and they
woul dn't be able to do it with a phone call, but you
don't have anything in there that says that.

But also I'mthinking there's no reason for it
to be that way, because the taxpayer's 30-day clock
doesn't start running until the formal opinion wth any
concurrences or dissents, if there are, is adopted. So
| just wanted to nmake sure |'mclear.

MR. FOSTER: A couple of things. That was the
drafting.

A prior version did clarify that the request
for the concurrents or dissents had to be nade at a
Board neeting. And the rationale for that was so that

it's on a public record so the public is on notice that
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somet hing is com ng.

And | inadvertently omtted that in the new
version, so I'll fix that.

MR. HUDSON: I|an, does that make sense that you
have to say that you're going to dissent, when you don't
know what the | anguage is yet that you're dissenting
fronf

MR. FOSTER:. No. The way the way it had read
before | inadvertently deleted it was that you could
order the preparation of the dissenting opinion either
at the neeting where the formal is ordered prepared or
at the neeting where the formal is adopted. So you
could wait to see the formal first. O you may not need
to wait to see it if you know what the rationale is for
the formal and you know what your rationale is for the
di ssenting, you could order it sooner.

And it is also, Carole, to clarify it, it is
the date on which the formal is adopted.

M5. RUWART:  Un- huh.

MR. FOSTER: Not the date on which the
di ssents -- the dissents and concurrents are going to
rel ate back.

M5. RUWART: If they are adopted separately.

MR. FOSTER: Yeah.

M5. RUMART: So you have a provision where you
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could adopt a formal, which is the majority vote
essentially, and concurrents and dissents could cone
af terwar ds

MR. FOSTER: Right.

M5. RUWART: kay. Thank you.

MR. HELLER: Al right. Just the date of
adoption would rel at e back.

MR. FOSTER:  Un- huh.

MR. LANGSTON: | have one, sorry to bel abor
this point, but let's just suppose you have two Board
menbers that join in one opinion. You have a third
Board menber who wants to concur in the result, but for
a different reason, and then you have two Board nenbers
who are going to dissent.

MR. FOSTER: So you have a plurality opinion.

MR. LANGSTON: You have a plurality opinion.
Then is the published opinion going to cone out that
day, and then you have 30 days to -- | guess |I'm-- what
|"masking is, does there have to be -- in order for an
opinion to be published, does there have to be three
menbers agreeing to that text of that published
opi nion --

MR. FOSTER: There has to be --

MR. LANGSTON: -- for it to be precedential ?

MR. FOSTER. -- a mpjority of those present and
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vot i ng.

MR. HELLER: So it's possible.

MR. LANGSTON: Ckay. What |I'mworried about is
we're going to get cases where they agree in the result,
which is what you have in sone Suprene Court cases, and
then you' ve got all of these sort of separate rationales
so that when the next case cones, we don't know what the
rule is.

MR. HUDSON: That's why they don't publish nore
opi ni ons, because that's frequent.

MR, LANGSTON: Well, and I'"'mnot really
suggesting -- maybe I'mjust -- |I'mjust pointing that
out.

MR. LOFASO. It's a very interesting problem
| used to work for an adm nistrative agency that |ived
and breathed by witten decision alone. That's the
Public Utilities Conmm ssion.

And the rule was explained to ne in an arena
where there's a lot of witten decisions is that if you
vote for the witten decision and you concur, which
says, well, | don't agree with this, | don't agree with
that, what matters is your vote, and the vote is for the
witten decision, and as a matter of precedent, to the
extent that there's precedent, is the thing that was

voted on, if it has a majority of votes supporting it,
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stands as the decision al one.

MR. LANGSTON: Well, that nakes sense. So that
woul d fall under 4053(d) where it says "nmay be cited and
relied" -- and that's what | seemto renenber from
Appel l ate Court practice, so -- interesting.

MR. FOSTER: Yeah. And as a practical matter,
for the date of the decision, it would be whenever there
are three votes on the sane day to resolve the appeal in
a particul ar manner.

MR. HELLER. Right.

MR. FOSTER. O two, if there's only three
peopl e present.

MR. HELLER: You could end up with quite an
odd --

MR. LANGSTON: Cnh, that woul dn't happen.

MR. HELLER: -- situation where you could -- in
fact, you could even have five concurrences essentially
or two majorities. But anyhow -- but we'll see.

| think, you know, this is a brand-new
procedure, so to the extent, you know, | think there
will be a learning period for everybody to see how it
functions.

And | tend to think, you know, at |east from
staff's point of view, we pretty nuch -- we don't

anticipate the Board nenbers requesting a formal opinion
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to be prepared where they don't have an agreenent of a
maj ority of Board nmenbers on a result, which doesn't --
it wouldn't prohibit them from doing that, but just --
staff's expectation at this point, from experience, the
Board's been, you know, | would say, generally refrains
fromissuing formal opinions because it's so difficult
to get at least a mpjority of the Board nenbers to agree
on the exact sane reason for granting on exactly the
same evidence and being able to, you know, clearly state
that in a witten docunent in sone fashion that could

t hen provide precedent and be valuable to be relied on
by other people in the future.

So to the extent that we're comng forward with
one where essentially you wouldn't even have a majority
of the Board nenbers supporting the, quote, mgjority
opi nion, ny guess would be you probably woul dn't publish
sonet hi ng, because the useful ness would be very limted.

But the procedure is not designed to prevent

that. It's just our expectation. But we'll go ahead
and nove on and we'll see if ny expectations are correct
or not.

Movi ng ahead now to -- we're on Section --

we're noving ahead to Section 4061. This is the
Petitions for Rehearing. Does this have to do with

bi furcati on, too?
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MR. FOSTER: No. That has to do with
extensions for filing appeals.

MR. HELLER: Ckay.

MR. FOSTER: So if the Board decides to adopt
the alternative on filing deadlines that includes
extensions, that will also apply to the petitions for
reheari ng.

MR. HELLER: Are there any questions or
comments on Section 4061, Petitions for Rehearing?
Ckay.

Movi ng ahead. Section 4062 -- this is on
page 39 -- Briefing on Petition for Rehearing. Any
comments or questions on Section 4062? Okay. W're
goi ng to nove ahead.

Section 4063, page 40, Decisions on Petitions
for Rehearing. Are there any comments or questions on
Section 40637

Movi ng ahead, Section 4064, Briefing on
Rehearing. Myving ahead. Are there any questions on
Section 40647

Ckay. Moving ahead, our final section today is
Section 4065, Decision upon Rehearing. Are there any
gquestions? No?

MR. EVANS: Wy did you call Article 6

"Petitions for Rehearing and Rehearings" when you only
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MR. SCHREI TER. The | ast couple of sections are
about reheari ng.

MR. HELLER: Right. There's a briefing on the
rehearing. That's Section 4064.

Ckay. That waps up everything we were
supposed to cover today. Are there any genera
guestions or anything else staff can hel p address before
we adjourn for today?

kay. Well, thank you all for com ng today.

W appreciate all of your input.

And once again, as lan indicated earlier, |
believe we're going to be able to accept witten
comments on Part 4 through April 7. And after that
we'll be going ahead and trying to prepare a final draft
to be presented to the Board nenbers in My.

And, of course, if we receive witten or ora
comments during that interimperiod, we'll certainly try
to consider themif we can, but we may be constrained by
time and our due dates for finalizing docunents.

So once again, thank you all very much. W
appreci ate having you here today.

(The proceedings were adjourned at 1:37 p.m)

---000- - -
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