POSSESSORY INTERESTS ANNUAL USAGE REPORT

( FORM BOE-502-P)

Proposal to remove confidentiality language from the form

COMMENTS FROM INTERESTED PARTIES

ITEM SOURCE COMMENT
1 Ron Thompson, President The CAA's position, taken at its August 11 meeting, is that the language of confidentiality
California Assessors' should remain.
Association
2 Jeffrey Sinsheimer, Time See Attachment A
Warner Cable
3 Russ Hall, Alameda County The confidentiality statement on BOE-502-P is reassuring to agencies supplying the
Assessor's Office assessor with indispensible data and should be retained.
4 Leslie Davis, Acting Calaveras | understand that the information provided on the form contains information that is already
County Assessor public. However, | cannot guarantee that the information is accurate and | do not want my
staff time taken up to respond to a Public Records Request. | do not want the liability for
inaccurate information. And, | certainly don't have the time to answer questions that may
arise from data that is reported.
5 Sheryl Thur, Glenn County The only issue that | have is that this is not my information to release. | would direct them
Assessor to the agency that has provided the information to our office and let them disclose the
information.
6 Chuck Brough, Madera County | The confidentiality statement should remain on the form.
Assessor's Office
7 Brent L. Joseph, Mariposa Mariposa has always held information received on Possessory Interest Usage Reports

County Assessor's Office

confidential.
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ITEM SOURCE COMMENT
8 John Tuteur, Napa County There are two issues | see in the interested parties process:

Assessor 1. Can the public agency which grants the possessory interest keep the terms of the
arrangements confidential? If the answer to that question is no, then there is no reason
that the Report of Annual Usage should be kept confidential. If the answer to the first
guestion is yes or maybe, then the second issue becomes important.

2. If public agencies are able to keep the terms of possessory interest leases confidential,
then the assessor should be able to keep that same data confidential.
9 James Lambeth, Placer County | We hold the information confidential to the reporting agency and the individual

Assessor's Office possessory interest holder.

10 Elsie Thomas, Sacramento Some agencies have been reluctant to provide information regarding their tenants. The

County Assessor's Office confidentiality clause has been beneficial in graining their cooperation.

11 Diana Lackey, San Diego We don't disclose any of this information. The lease terms should remain confidential.

County Assessor's Office

12 Walter De Lorrell, San Diego While the "real property usage report" is not the "property statement” referenced in

County Counsel's Office section 451, the exemption from disclosure in section 481 should apply. It appears from
the legislative history that the failure to make specific reference to the form in section 481
is an oversight. The original language of section 480.6 (SB 657 — 1995) required the
public entity to file a PCOR or COS for a renewal of a possessory interest. It was
amended the following year (SB 713 — 1996) to allow an annual filing in lieu of filing a
separate PCOR or COS for each Pl at the opinion of the public entity. It would be
incongruent to hold the information if provided separately for each Pl in a PCOR or COS
as confidential, but the same information provided in the form of a comprehensive annual
usage report is not confidential.

13 Eileen Lin, Santa Clara County | We do occasionally have taxpayers asking lease information regarding the other

Assessor's Office possessors. It is nice to have the confidentiality clause on the form to show the inquirers.

14 Eric Fitz, Shasta County We have not had confidentiality come up as an issue in our County.
Assessor's Office
15 L. Foster, Siskiyou County Being it is the use of publicly-owned property, | would think who uses it and how should

Assessor's Office

not be confidential information.
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ITEM SOURCE COMMENT
16 Frank Newell, Ventura County It is difficult to provide comments without knowing what the "issue" is and in what context
Assessor's Office and under what circumstances it has been raised (i.e., appeals, litigation, subpoenas,
public information request from media, tenant inquiries, etc.). Ventura County has had no
experience with a confidentiality issue and this information.
17 Joel Butler, Yolo County | think it should remain confidential as there may be information relating to business

Assessor

affairs of the various taxpayers being reported. The Assessor should not have to review
and confirm with other agencies whether any information contained on the form is
confidential. The person requesting the information can request it from the originating
source. Besides agencies can feel free to share information with the Assessor; they may
not if it is not held confidential.
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ATTACHMENT A
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Ms. Sherrie Kinkle
State Board of Equalization
Property and Special Taxes Department
450 N Straet
PO Box 942879
Sacramenio, California 84278-0064
Re: i able in Interesled Parties Process Supporting the
Conclusion that Any Data Provided to Cou es
m n Compliance with Section 480.6 are Public Documents that
Must be Disclosed by Assessors Subject to the Public Records Act
Dear Ms. Kinkle:

On behalf of Time Warner Cable, we provide these comments fo include in the matrix you
are preparing In the Interested Parties Process Initiated by the State Board of Equalization's
("SBOE" or "Board") action at its September 15, 2010 hearing about the public nature of
reports that state and local agencles prepare in compliance with Revenue and Taxation
Code Section 480.6" and triggﬂmd by the Letter fo Assessors from Mr. David Gau daled
September 28, 2010 ("LTA").

EXECUTIVE SUMMARY

The writings in question in this Interested Paries Process are the most obvious public
records relevant to the people's business as articulated by the California Constitution and
Public Records Act ("PRA") — data transmitled from one public agency to another public
agency about leases of public property. These public records are exempt from a county
assess500's secrecy obligation.

Section 480.6 requires thal state and local governmental entities report information about
possessory interests o county assessors 5o that the possessory interests can be appraised
and taxed throughout their term. The Board issued Form BOE-502-P ("Annual Usage
Repont"} to assist assessors to obtain this possessory interest information from

' AN "Section” references are 1o the Califomia Revenue and Texation Code, unless otherwise indicated.

¥ David Gau, Deputy Director of the Property and Spacial Taxes Department of the Siate Board of
Equalzation, letier to County Assessors, County Counsels and Interested Parties entiied "Possessory
Interesis Annual Usage Report” (No. 2010/049), September 28, 2010.
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ATTACHMENT A

governmental entities. With respect to an assessor's secrecy obligation, the Annual Usage
Report's Cfficial Explanation (“*Official Explanation”) reads:

This is a written request made pursuant to Sec. 480.6 of the Revenue and Taxation
Code . . This report is not a public document. The information contained hersin
will be held secret by the Assessor (Sec. 451, Rev. & Tax. Code); it can anly be
disclosed fo the district attorney, grand jury, and other agencies specified in Sec.
408 of the Rey. & Tax. Code.

In order to comply with the reporting requirements under Section 480.6, there are other
means by which state and local agencies can transmit possessory interest data to county
assessors. For example in its 2002 Handbook pertaining to Assessment of Taxable
Possessory Interests ("Handbook"), the Board suggesled a three-slep alternative approach
by which counly assessors could collect possessory interesl data from state and local
apencies 5o that it could be used to appraise possessory inlerests and kept throughout the
term of the possessory interest.” Moreover, eight years ago in the Handbook, the Board
acknowledged that some assessors and state and local agencies in their counties engaged
in electronic exchange of information to track possessory interests. The exchange of
information in pubic records about leases of public property between and among public
agencies has probably evolved since 2002,

As zet forth below, any possessory interest information prepared by state and local
governmental enfities and senl to county assessors in the Board's Annual Usage Repaort or
by any other means (such as those described in the Handbook) are public records that
county assessors may nol hold secret, The California Consfitution requires a narrow
reading of the secrecy obligations and a broad reading of any exception that "furthers the
people’s right of access.” The cases demonsirate that an assessor's secrecy provision is
not absolute. The secrecy provisions cannol apply to documents thal are otherwise "public
records”, As a matter of law, a county assessor must make possessory interest documents
provided by a state or local governmental entity in compliance with its obligation under
Seclion 480.6 available in response to a request under the FRA.

Therefore, Time Warner Cable believes thal the Board should delete the Official
Explanation from the Annual Usage Reporl. Time Warner Cable algo belisves that the
SBOE should advise counly assessors that:

1. Al written and electronic documents prepared by stale and local governmental
entities in satisfaction of their obligation under Section 480.6 or otherwise
transmitted to county assessors detailing information aboul possessory Interests are
"public records™;

2. The records kept by county assessors from state and local governmental entities are
not covered by any secrecy obligatlon; and,

* Catifornia State Board of Equalization, Assessors' Handbook Section 510, Assessment of Taxable
Possessory Inferests (December 2002), pp. 63-84. See fooinotes 11, 13, 14, and 38, nfra

el
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ATTACHMENT A

3. Anassessor must disclose all other documents generated in compliance with its
obligation under Section 480.6 and kept by the accessor whan presanted with a PRA
request,

prate in compliz
e a55es50rs are

with their obligation under Section 480.6 and tra m
"public records™ subject to discl ris under RA

The PRA grants public access to governmental information. lis purEase Is to maintain
governmental accountability snd to prevent secrecy in government.” The PRA states thal
“Iplublic records are open to inspection . . . and every person has a right o inspect any
record " T,ha PRA mandates disclosure from every “local agency,” which includes county
AEEES501S,

"Public records" include any writing that contains information relaling to the public’s
business that is prepared, owned, used, or retained by any state or local agency, regardless
of physical form or characteristics.® One California appellate couri has broadly defined a
"public record” as:

[Almy writing containing information relating o the conduct of the public’s business
prepared, owned, used, or retained by any state . . . agency. . . . This definition is
intended to cover every conceivable kind of record that is involved in the
governmental proecess . . . . Only purely personal information unrelated to the
conduct of the public's business could be considered exempl from this definition, i.e.,
the shopping list phanad from home, the letter to a public officer from a friend which
is totally void of reference 1o govemmental activities.”

VWhen faced with the reach of the PRA to reguire disclosure by a public agency, the courts
have held that the precise documents all state and local governmental entities must transmit
1o county assessors — leases and licenses of public lands that creale possessory interesis —
are public records that must be disclosed. '

¥ Los Angeles Polica Depl. v. Supenor Courl (1977) 685 Cal.App.3d 861 [purposs of PRA)

® Gov. Code, § 6253(a)

" Gov, Code, § 8252(a).

* Gov. Code, § 6252

# San Gabrial Tribimas v Suparior Court {1983) 143 Cal App.3d TR2, 774 (citations).

" cal State Univ. v. Superior Court (2001) 90 Cal App, 4th 810, In Califamia Siate Universily, & state
university leased luxury boxes in @ new arena to ancnymous donors, the university argued thet disciosure
of tha leases and the dantities of the donors would harm the public Inlerest bacausa the universily would
ioza donors. The trial court, affirmed by the Court of Appeal, hald that the information was public record,
in pert bacause the lsases crealed “a significant and valusble banefit from the possessory infarasts in
the luxury suites . . " (Id. at 821 (emphasis added),) In addition, the licenses werng disciosable because
thiey “relate(d] to the conduct of the public's business,” and the arena was "a public fagility on land owned
{foatncie continuad)
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In enacting Secticn 480.6, the Legislature intended to shift reporting responsibilities for
public records relating to pessessory interests from individual taxpayers to state and local
governmental entities to preserve the property tax base. In the Handbook, the Board calis
Section 480.6 the most "notable and comprehensive" statutory provision to discover the
exislence of possessory interests.)” Section 480.8 requires that state and local
governmental entities report possessory interest information to assezsors so that the
A55e5507 can appraise the value of public land cccupied by a private taxpayer throughout its
term. State and local governmental entities must comply with this obligation. The
Legislatura has the power lo determinge how bast to preserve the property lax base by
ensuring that state and local governmental entities report possessory interest data in a
timely basis to county assessors so thal those possessory Inlerests can be appraised and
property taxes can be levied throughout their term consistent with the California
Constitution.” Specifically, Section 480.6 provides:

|[EJvery state or local governmental entity that is the fee owner of real property in
which one or more taxable possessory interests have been created shall either file
any preliminary change in ownership report or change in ownership statement
otherwize required to be filed with rezpect to any renewal of a possessory interest, or
annually file with the county assessor, no later than the 15th day of the first month
following the maonth in which the lien date occurs, a real property usage report. The
report shall include all of the following information:
(1) The name and address of the fee owner of the real property.
(2 The name and address of each holder of a possessory interest in the
real property
(3) The types of transactions in which the holders of the possessory
interests acquired those Interests, whether creations, renewals, subleases, or
assignments
i4)  The description of the subject real property,
{5 The date of each transaction in which a holder of a possessory interest
in the real property acquired that interest,
(6)  The terms of each transaction described in paragraph (5), including all
the following:
{A)  The consideration given for the possessory interest, whether
paid in money or ctherwise,
{B) The terms of the possessory interest, including any renewal or
extension optien,
{C} For any subleases, the onginal term and remaining term of the
sublease, and the consideration paid for the master lease.

by 8 public university " (/0. at B24. See also San Gabmal Tribune, supra, 143 Cal App.3d 762 (financial
data suppled by private company o agency, where agency and company had a coniract, was "public
recard,” even though company had been assured of the recards’ confidentiality)

" Handbook, supra, atp. 83

" Sea Mendoza v. State of Calfornia (2007) 149 Cal App.4™ 1034, 1050-1051; In re Sanitary Board of
East Fruitvale Sanitary District (1910) 158 Cal 433, 457, Cal Const, art 111 § 3.5, Cal. Const, art. IV § 1
Cal Const, artXl, §2
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(D)  Far any assignments, the original term and remaining term of
the assignment, and the consideration paid for the underlying lease,

The Board has worked with counly assessors 1o halp the governmental entities meet the
legislative mandate and the Legislature’s intent. The Board propounded the Annual Usage
Repori to obtain this information from state and local governmental entities for county
a5se550ms 1o encourage uniformity and efficiency. In the Handbook the Board suggests a
three-step “"approach” for county assessors to collect the same information that is required
by Seclion 480.6 from federal, state and local agencies so that the county assessor can
appraise the possessory interest and be kept to ensure that the interest is taxed throughout
its term.” The Handbook section concludes by stating: "Some assessors have
implemented this or a similar approach through the electronic exchange of information with
public agencies."™

The Board has & duty to assessors and lo the process to be accurate about the law as it
relates to the public nature of the data that is transmitted by state and local governmental
entities lo county assessors na matter in what form the date is provided. One big risk in this
Interested Parties Process is that the Board simply corrects the Annual Usage Reporl by
striking the Official Explanation. This could inadvertently leave county assessors to
conclude that alternative means that they have worked out with state and local
governmental entities to the Annual Usage Reports do not make those disclosures by the
state and local govemmental entities public records.

The Legisiature’s requiremeant in Section 480.6 specifies which details must be transmitted
by state or local governmental entities regularly to county assessors, If is silent as lo the
form. The Annual Usage Report and the alternatives in the Handbook are amang a variety
of means for a state or local governmental entity fo achieve compliance. Thus, given that
the underlying documents or detalls in the leases crealing the possessory interests are
"public records” and California courts have held that public records creating possessory
interasts are subject to disclosure under the PRA "™ any information a state or local
governmental entity prepares and provides about a possessory interest consistent with their
obligation under Section 480.5 — whether writien or elecironic — is a public record

Moreover, farcing the county assessors to keep those documents secret would lead to the
bizarre result that public writings creating possessary interests would become secrat when
a state or local governmental entity = a public agency = reports their contents to an
assessor — anolher public agency. The law does not provide that a public agency may
shield a record from public disclosure simply by relocating it and labeling it "secret” " Given

" Handbook, supra, at p. B4
2] 1a

" Califormia Stats Unfversily makes clear that information sbout encumbrances on public lands, creating
possessory interasts, s public mformation when the request (s directed to the agency which granted the
possessory interest {Cal State Univ., supra, 90 Cal App 4th 810 )

™ See Commission on Peace Officer Standards and Traiming v, Supenar Cogrd (2007} 42 Cal, 4th 278,
291, 293 [unlikely Legisiature intended to render documenis confidential based on their locabon, rather
than their content; 1o extend protection of statute exempling peace officer personnel records from
disciosure o "information not included within any of the anumerated [statutory] categories meredy
{footnote continued)
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that the courts must attempt to avoid absurd results,'” the SBOE should also not permit
public records to become secret simply by their transmittal in a deconstructed form to the
county assessors.

The Board should make it clear that all documents, regardiess of Ihe form in which they are
transmitted to or kept by county assessors, generated by state and local governmental
entities in compliance with Section 480.6 are public records that must be disclosed under
the PRA.

2. Thn Constituti ires a narrow reading of 5
5 4

tha ug.gﬁnn in Sactiun -ﬂlﬂ thara Is no nMﬂmme

sacrat the public records that state and local governmental entities created in
compliance with Section 480.6.

The broad right of the people lo have access to public records in the PRA is founded in the
California Constitution:

The people have the right of access o information conceming the conduct of the
people's business, and, therefore, the meetings of public bodies and the wrilings of
public officials and agencies shall be open to public scrutiny.’®

Time Warner Cable agrees with the statutory inlerpretation standard set forth in the LTA -
statules must be interpreted to further the people's right of access.

[Wihen section 451 is narrowly construed as required by Proposition 58, it appears
thal its express provisions do not apply to the possessory inlerest usage report since
section 451 specifically statas that enly information furnighed on a property
statement is fo ba held secret by Iha assessor, and the possessory interesl usage
report is not a properly statement.'

This interpretation comports with the Constitutional Amendment adopted in Proposition 59
providing that statutes, court rules, or other authority in effect at the time of the amendment

becausa that information s contamed in & file that also includes the type of confidential informaticn
specified in the statute would serve no legilimals purpose and would lead o arbitrary resufis”)

" |0 considering a statuls. the court may consider the consequences that would flow from interpratation
{Peaple v Sinofui (2002) 28 Cal 4th 2058) After considering the consequences, the court should avaid
any "Tinterpretations thatl lead to absurd results ¥ (Woods v Young (1881) 53 Cal.3d 315, 323.) Indeed,
the prohibition agains! absurd results is so strang thal unambiguous stafutes may be judicilly intarpreled
contrary to their express langusge where aeffectuating tha language of fhe statute would lead to an absurd
result (Lipland Police Officers Assn, v Cify of Upland (2003) 111 Cal App.4th 1284,)

™ Cal Const, art 1. § 3. subd (B), par. (1)
" LTA suprs, atpp. 1-2
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"shall be broadly construed if it furthers the people's right of access, and narrowly construed
if it limits the right of access "*°

The LTA requests that:

[tlhe interested parties process . . . discuss whether the exprass terms and
legistative history of section 451, or other provisions of the Revenue and Taxation
Code, specifically sections 481 and 408, as well as judicial decisions, including
Gallaghar v. Boller (1964) 231 Cal App.2d 482, apply 1o information provided on the
possassory interest usage report.

There is no specific indication that the Legislature intended to keep possessory interest
information provided to an assessor by a stale or local governmental entity pursuant to
Section 480.6 secrel. Under any circumstances, however, the California Constitution
requires that, in inferpreting the Legislature's inlent, the Board must narrowly construe
Seclions 451 and 481 to the axtent that they limit the right of access. Mareover, Seclion
408 - which is the exception to the secrecy provisions in Sections 451 and 481 and has
been upheld by a California appallate court to ensure that public records should be
disclosed by an assessor for public inspection”’ — must be “broadly construed” in the
Board's analysis.

Section 451, the provision cited as authority for the assessor's keeping public records
secret in the Official Explanation, provides:

All information requested by the assessor or furnished in the property statement
shall be held secret by the assessor. The stalement is not a public document and Is
not open to inspection, excep! as provided in Section 408,

Section 40B(a), the listed exception to the secrecy provision of Sections 451 and 481,
provides:

Except as otherwise provided in subdivisions (b), (c), (d), and (e}, any Information
and records in the assessor's office that are not required by law to be kept or
preparad by the assessor, disabled veterans' exemplion claims, and homeowners'
exemption claims, are not public documents and shall not be open ta public
inspection. Property receiving the homeowners' exemplion shall be clearly identified
on the assessment roll. The sssessor shall maintain records which shall be open to
public inspection 1o identify those claimants who have been granted the
homeowners' axemplion

¥ Cal, Const., art. |, § 3, subd. (b}, par. (2). As detalled in Section 3, the Court of Appeal decided that an
assessols secrecy obligation did not extend to public records 40 years before the passage of Proposition
59. See, Gallagher v. Bollar (1964) 231 Cal App.2d 482 which is cited in tha LTA

3] .
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With respect to Sections 451 and 481, Section 408 is intanded fo make documents open to
public inspection as an exception to an assessor's secrecy obligation. So Section 408 must
be interpreted hmﬂdr',r.“ The critical sentence reads:

[Alny information and records in the Assessor's Office that are not required by law lo
be kept or prepared by the assessor . . . are not public documents and shall not be
open (o public inspection

Therefore, logically, records that are required by law to be kept by the assessor are public
documents and must be disclosed subject 1o a PRA requesl.™ In the case of what is being
considerad in this Interested Parties Process, statutory construction of Section 408
consistent with the Constitulion requires that assessors keap documents produced by state
and local governmental entities, and, therefore, the written or electronic reports shared with
the assessors are public documents open lo public inspection.

Notwithstanding the Official Explanation's reference lo Section 451, one could argue that
Section 481 — not Section 451 — requires an assessor to limit access to information
provided under Section 480 6. Sections 480.6 and 481 appear in the Arlicle concerning
“Change in Ownership Reporting.” Section 481 provides:

All information requested by the assessor or the board pursuant to this article or
furnished in the change in ownership stalement shall be held secret by the assessor
and the board. All information furnished in either the preliminary change in ownership
staternent or the change in ownership statement shall be held secrel by those
authorized by law to receive or have access to this information. These statements are
not public documents and are not open to inspection, except as provided in Section
408,

Cne might argue that there appears 0 be no authority thal Section 451 rather than Section
481 applies to Section 480.6. Section 481, which refers specifically to preliminary change in
ownership staterments and change in ownership statements, and appears in the same
article as Section 4806, may more appropriately apply. Section 451 appears in an Article
conceming "Information from Taxpayers"; applies to "property statements”, which Section
480.6 does not refer fo; and is contained in a different article than Sections 480.6 and 481.

However, the statutory analysis under the Constitution does not change the outcome: as
suggested by in the LTA, regardless of whether Seclion 451 or 481 applies, the California
Constitution requires that both must be narrowly construed because they limit the right of
access. And, because both Section 451 and 481 are subject to the exception under Seclion
408, which must be broadly construed (o ensure that public records are open to public
inspection, neither statute can pravent disclosure of the Possessory Interest Usage Reports
by a county assessor of any other data on possessory inlerests provided by state or local
governmental anlities in either written or electronic form to the public.

# gea id

# Balagher supports this interpratabon of 408 — thal any records required by law o be prepared or kept
by the Assessor's Office, like the possessory interest siatements and reports, are open o public
disclosure
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The possessory interest reports and staternents mandated by Section 480.8 are "public
racords” and, absant an exception, the public records that state and local governmental
entilies created and then transmitled to the county assessors should be accessible to the
public as “writings of public officials and agencies” under Article |, Section 3 of the California
Constitution. The secrecy provisions of Sections 451 and 481 are designad to keep
information from taxpayers confidential. But there is no indication that the Legisiature
intended fo keep public records — in this case possessory interest reports under Section
480.6 — secrel. Such an interpretation simply would make no sense. Finally, Section 408
demonstrates that an assessor not hold public records kept by an assessor secrel.

3 Gallagher, which gudntn Prﬂpuni‘l‘iun 58 ngEErls tha mnuluu]ug that

"public records“ nenarated b\r stat.u and Iml qmrmnantnl ur:ttrtin :

Although there are no cases that have interpreted the legistative purpose of Section 481,
California courts have described the underlying policy for the similar secrecy requireament in
Section 451. Gallagher has been interpreted for the proposition that Section 451 applies to
individual taxpayers and is intended to encourage full disclosure by the taxpayer - as
distinguished from a public agency — who must supply information pursuant to other
sections of the code. This policy applies equally to Section 481, a similar provision. It
simply makes no sense to treat public information secret just because it is given o the
assessor. Moreover, as demonsirated in Gallagher, the focus of the couris is not on who
provides the data, but on whether the data i a public record. If it is a public record, an
assessor is required to make the data available in response to a request under the PRA

In Galfagher, an attorney who represented a commercial laundry competing against a
church-owned laundry wanted to inspect the affidavit the church provided to the assessor in
support of the church's claim for a welfare exemption from property taxation, and the
assessor's ruling on this claim for exemption. The assessor refused to disclose the
documents. The court held that the assessor was keeping the records of application for tax-
exempl status because of a stalule requiring the church to file its application for tax
exemption with the assessor™ Thus, the record was open to public inspection under
Section 408,

From the standpoint of the Interested Parties Process, it i compelling that the document
treated as "public” in Gallagher was provided by a taxpayer. Section 480.6 states thal
governmental entities "shall . . . file" with the assessor the possessory interest records,
Under the plain language of Seclion 480.6, assessors are required by law lo "keep” the
possessory inlerest records, Thus, Seclicn 408's exception to Section 481 applies, and the
requested possessory interest records should be open to public inspection

Finally. Gallagher was decided 40 years before Proposition 58's passage and applied
existing law as it pertained to Seclion 451's secrecy requirement. This fact s relevant
because Proposition 59 was not intended lo repeal or nullify any statutory exemption o the

™ Gallagher, supra. 231 Cal App.2d at 481
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right of access {o public records “ Gallagher shows that the public records exception to the
secrecy requirement predates Proposition 58, Such an interpretation by the Board would
affirm, rather than change or nullify, existing law.™®

Thus, Section 408 requires an assessor o disclose public records filed in compliance with
Section 480.6 by state and local governmental entities. Such a result is consistent with
Galfagher, which, before Proposition 59 was passed, held that an assessor must disclose
public records.

4, County assessors may not rely on California Govern tC Saection B2
to justify withholding documents pursuant to Section 480.6 because the
disclosures to the assessors by stale and loeal governmental entities are

nterast in nondisclosure,

The LTA also requests that interesied parties “discuss the public interest in disclosure of
infarmation provided on the report and the public Interest in nondisclosure of such
information as required by Governmen! Code Section 6255.° Government Code Section
6255 is the broad “catch all” exemption in the PRA for non-disclosure of public records
under a policy balancing test:

(a) The agency shall justify withholding any record by demonstrating that the record
in question is exemp! under express provisions of this chapter or that on the facts of
the particular case the public interest served by not disclosing the record clearly
outweighs the public inlerest served by disclosure of the record,
(b} A response to a written request for inspeclion or copées of public records that
includes & determination that the request is denied, in whole or in part, shall ba in
writing.
It is difficult to argue that an assessor can justify withholding Section 480.6 under the PRA's
“catch all" exemption. Here there Is no public interest in secrecy because the information
contained in documents filed under Section 480.6 is already contained in public records -
the writings that created the possessory interests. Those public records must be disclosed
by the state and local governmental entities supplying the data to an assessor under a PRA
request.

Arguably, but not absolutely, when information is provided by private taxpayers, Seclion 481
is intended to keep that information secret to encourage private taxpayers to disclose
infermation relevant to appraisal and assessment.” This limited exceplion is consistent

* Bee, Cal Const. art 1, § {3), subd, (b). par, (5} and Sutler’s Place Inc. v. Superior Gourt (2008) 161
Cal App.4th 1370, 1382

* Bee Suffer's Place Inc., supra, 161 Cal App 4th at 1382, See inme Marniage of Burkie (2006} 135

Cal App.4th 1045 (although the nght of prvacy extends to ona's confidential financial affairs, this does not
mean parties who come o cour are entilled 1o privacy In court records that are presumptively public
recards}

"' Sea, change in cwnarskip report requiramenis imposad on taxpayers such as Section 480 (change in
ownership of real property or of a manufactured home), Section 4801 (change in ownership caused by
change in contral of any corporation, partnership, limitad liability company, or other legal entity), and
{fooinote continwed)
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with the PRA and cases in this area. In recognition that important public interesis would be
compromised by full disclosure of certain records, the PRA contains a number of
exemplions which allow agencies to keep cerain records confidential *® The PRA sets forth
a number of express Bx::apimns from disclosure, such as private medical and law
enforcement records, ™ The PRA expressly exampls fram disclosure “reconds, the
disclosure of which is exempted or prohibited pursuant to federal or state law. “¥ {nder the
California Constitution, these statutory exemptions must be construed narrowly.”

Thus, to keep secret any record, the public agency has the burden under Government Code
Section 6255 1o justify secrecy of a public record by providing that there is a public intarest
in confidentiality that "clearly outweighs" the public right to governmental information.™ It is
difficult if not impossible to believe that an assessor can justify nondisclosure of public
recards which would otherwise be subject to disclosure. In this instance, the opposite of
Government Code Section 5255 is true: the public right to the records “clearly outwelghs”
the public interest in confidentiality because the records are already public and would
otherwise have o be disclosed pursuant to a PRA requesl,

5. The PRA requires that county M@ﬂ Enmgll with PRA Euast:l- for
ants filed in compliance with Se 4E ThE hat a
will over duplication costs ansnciated with ducln uhll

records.

While an assessor must make filings of state and local governmantal entities in compliance
with Section 480.6 available to the public, members of the public must comply with the
process under the PRA to obtain these records from an assessor™ However, Time Warner
Cable is confused by the implied suggestion of the Assessor of Los Angeles County that
removal of the Official Explanation would impede the collection of possessory interest
information or increase costs for PRA compliance

In & letter to the Board daled September 9, 2010, an Assistant Assessor for Los Angeles
County stated,

Section 4802 [change In ownership caused by change in ownership of eny corporalion, partnership,
limited labilty company, or ather legal entity].

"Cal ar, |, §1 (recognizing citizens’ right to privacy); Gov. Code, §5 5254 &f 580, exceptions 1o public
nspection of govemmantal records).

# mov. Code, § 6254
* Gov. Code, § 6264(k).

M Cal Const. Art |, § 3. subd. (b}, par. (1) (8ny rules with regard to access io public recards “shall be
broadiy construed if it furthers the people's right of access, and namowly construed if it limits the right of
access” )

¥ Citizens fora Better Envirenment v. Dept of Food & Agriculture (1885) 171 Cal App.3d 704, I an
agency rafuses io disclose records, the burden of justifying secrecy falls upon the agency. (Valigios v
Cal Highway Palrol (1879) 88 Cal App 3d 781, 787.)

* Gov. Code, §§6250, et seq,
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We do not support the removal of this language. The confidentiality clause
cantained in this section allows us to oblain needed information that my [sic]
otherwise be difficull to secure. The removal of this language will likely result
in additional cost and escape assessments >

It is troubling that Los Angeles County claims that the assessors' secrecy requirement is
necessary to induce state and local governmental entities to comply with a legislative
mandate. By passing Section 480.6, the Legisldture placed an explicit reporting obligation
on staie and local governmental entities with which they are obligated to mmplj.r.“ And,
although the Handbook discusses several reasons why possessory interests are difficult to
discover, the Board has praised Seclion 480.6 as a means to praserve the property tax
bage.* The county assessors’ secrecy obligation is not mentioned in the Handbook.

Notwithstanding these concerns, Time Wamer Cable trusts that Los Angeles County
understands that, as a matter of law, all agencies, including county assessors, already have
to comply with the PRA and the process it outlines with respect to requests for disclosure of
public records.”” Mo provision allows an agency to ignore a PRA request. In fact, exactly
the opposite is true: the agency such as an assessor is only allolted 10 days lo respond,
even if the response is only preliminary, and moreover, any denial of a request for
disclosure must be in wriling.

After a request is submitted to a local agency, an assessor has ten days o determine
whether the request "seeks copies of disclesable public records in the possession of the
agency.”™ In "unusual circumstances," an assessor may respond within 10 days that it
needs an additional 14 days to determine whether the request will be granted or denied ™ If
the request is granted, costs incurred by furnishing public records created by state and local
governmental entities in compliance with Section 480.8, the California Government Code
provides that an assessor may recover "the direct costs of duplication."*' If the request is
denied, a county assessor bears the burden of justifying the secrecy of the documents.*

As (he analysis above demonstrates, an assessor cannot meet this burden because there is

™ See George Renkeai, Assistant Assessor for Los Angeles County, letter to Diane Olson, Chief Board
Proceedings, State Board of Equalization, September 8, 2010 Note, the possibility that striking the
Official Explanation from the Usage Repor may causs escaps assessments is nol ralavant to the
analysis of the public nature of the documents supplied by the state and local agencies under Section
480 5.

* Sea Footnote 12, supra

* Handbook, supr, at p. 53, The exient to which possessory Interesis are not recorded and the difficulty
for eppraisers in identifying public lands are menhonad as key challenges

¥ Sea Galtagher and Foatnote 24, supra.
® Gov, Code, § 5255(b)

® Gov. Code, § B253(c)

*® Gov, Code, § 6253(¢),

“! Gov, Code, § 5253(b)

* goe Section 4
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no legal or policy justification for keeping possessory interest information provided by state
and local governmental entities to a county assessor secral.

c LUSION

The California Constitution and the PRA guarantee the right of the people to writings of
public agencies. The cours have upheld the right of the people to access — and the
obligation of an agency to disclose - leases and other records that either create or are
relevant lo possessory inlerests, The Section 408 exception 1o an assessor's secrecy
obligation must be broadly construed to give the people ability lo have access to the change
in ownarship reports or statemenis or any other writing provided by state and local
governmeantal agencies in compliance with Section 480.6 and kept by county assessors,
The secrecy provisions in Seclions 451 and 481 must be narmowly construed lo exclude
from secrecy data provided by state and local governmental agencies to assessors so that
assessors can use and keep those documents to appraise the possessory interest
throughout the term. Assessors are required lo follow the PRA. These is no public interest
supporting nondisclosure by an assessor of recards Kept in any form that are transmitted by
state and local governmental entities pursuant to their obligation under Section 480.6.

The Board should advise assessors thal no secrecy obligalion applies to public records
provided by state and local governmental agencies as required by Section 480.6. The
assessors musi make those public records available in response 1o a request under the
PRA,

Respectiully submtie; .

rey Sinsheimer

[ Betty Yeso
Barbara Alby
Miehalle Steal
Jerome Horton
Marcy Jo Mandel
Doug Anderson
Louis Bamett,
Sue Blake
Alan Lofasa
Ken Lopez-Maddox
Meil Shah
Tran Mai
David Gau
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