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- 

" :  Verne ,.: ~ y .  XaLton Date : January 23, 1989 

From : 
2 r i c  F. Eisenlauer 

Subject : 
?os se s so ry  Interest on Contract Terms 

- - h i s  is i n  response to your  memorandum of 3ecember 2, 1989 to 
?:I. Ken :<c!,:znigal wherein you r e q u e s t  o c r  opinion w i t h  respect to 
the facts provided with your ~ e m o r a n d u r ,  and set f o r ~ h  below, 

Lz October 1987., t h e  Znited States o f  A-inerica a c t i n c  i n  this 
ratter by the Secretary of t h ?  Irterior ("Secretary") and 
51 F o r t a l  Y a r k e t  ("Concessionern) entered into a ccntract which 
c r e a t z d  a t z x a b l e  possessory interest in Concessiorer in l a n d  
located in Yosemite Nationzl Park. 

Section 1 of t contract provized t h + t  t h e  'contract shall be 
:he term of twenty ( 2 0 )  years fron J a n u a r y  1, 1987 t h r o u g h  

f
3ecernber 31, 2006. In the event the ~o~cessioner fails to 
complete the said improvement and bail2ing program described in 
subsection l ( b )  hereof within t h e  time allocated thereof in 
subsecticn l(c) [December 31, 1 9 8 8 :  the2 this contract shall be 
for and during k h e  term of f i v e  y e a r s  ( 5 )  from J a n c a r y  1, 1987 
througk Dec~mber 31, 1991." 

S u k s e c t i o n  l(b) provides that " [ t l h e  Concessioner shall undertake 
z 3 d  complete an improvement and buildinc Frogram ccsting not less 
than $300,000 . . . . "  
You have not i n d i c a t e d  whether the Conc~ssioner d i e  timely 
constrcct t h e  Improvements require2 by t h e  contract. The 
Assessment A p p e a l s  Eoard ruled that t h e  contract crezted a 
fivz-y~zr term of  possession. 

You h a v e  ask2d for oGr ogizion as tc whether the a8ove quoted 
- ianguace " s h o u l d  b e  viexed a s  an o p t i o c  o r  term of contract." ~y 
~ k i s  we zesurne your questicn is wheEher t h e  contrect term is for 
five y e z r s  cr t w e n t y  YEZTS. 

Treatins tke quoted language as an option would be to view the 
contract 3 s  2 five-year lease u i t h  an ozcion to rezew for fifteen 
years whick the lessee would exercise by constructing the requir 
improvements by December 31, 1988. 
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An option is an irrevocabie oifer whish t h e  ;;tionee nay accept or 
reject as be may elect. - P i : o  Alto Town and county Village, Inc. 
v. BBTC Company (1974) 11 Cal.3d 4 9 4 .  An oprionee, however, h a s  
no duty unless a n d  until he e x e r c i s e s  h i s  option by accepting the - - irrevocable offer. - Palo Alto at page 503. :ere, not only does 
the language in question omit mention of any option t o  renew by 
the lessee, but the lessee is contractually obligated to construct 
improvements ("[tlhe Concessioner . shall . . ."  undertake and comple te  an 
improvement and building program (Erphasis added.) In 
our opinion, that fact alone precludes treating t h e  quoted 
language a s  a five-year lease w i t h  an option t o  renew for fifteen 
yeers because an option implies a choice and h e r e  the lessee, 
tavino a contractual obligation to build, legally h a s  no choice. 

Zn the soaeuh2t s i m i l a r  case of Kirker v .  Shell Oil Co. (1951) 104 
cal.App.2d 497, t h e  ?ranting clsuse c r e a t e d  an oil lease for 
twenty years "and for so lony thereafter as Lessee shall conduct 
drilling . . . or producing operations on t h e  leased L a n d .  The 
l e z a r  t h e  net tort? various obligations anl a provision for 
f o r f e i t ; r e  if d r i l l i n q  was n o t  c o n m e n c e d  wittin three y e a r s .  The 
Court of  A p ~ e a l  t e l d  . .. . 

a t  page 5 0 2  t h a t :  "The lease . is n o t  a grant 
for : t ree  years a r c  thereafter f o r  17 :Jears . . if 
drilling operation sho ; l2  be begun prior to 'he expirztion of  
z k r e e  y z z r s .  Icatezd the orznt is of a leassbold estate 
e ~ t e r n i n a b l e  at the 222 of  20 years w i t h  ? P I ~ V ~ S O  exteading it, C
if a stated event occurs, at or before the e7.d of the 20 y e a r s . "  
:he court observed that the granting and hatendurn clauses of the 
l e a s e  h ranted the prenises for a term of t w e - t y  years a n 2  that 
l anpzage  sutsequent to t h e  granting anE habc~durn clauses nay not 
2odify - or c c t  down those c l auses  unless sock clauses incorporate 
&.:e .A additio~al language by ex?ress r e f e r ence .  

- I n  cur opinion, the qnoted iazquage ~Lainly indicates that the 
Secretary a ~ d  Concessioner intended to create a twenty-year lease 
x h i c n  was tc be reduced to five years in the event the lessee did 
n o t  erect the requirea improvements by Dece-ter 31, i988. Bad the 
parties intended otherwise, it i s  reasonabla to asscne they would 
"eve use2 lznguage to carry oot that intention, e . ~ . ,  language 
suck as the followir~: n " L '  1.~1s co~trzct shall be for the term of 
- i v e  E: ( 5 )  y e z r s  from January 1 , 1997 t h r o u g h  In 2ecember 31, 1991. 
t h e  e v e r t  t k e  Coocessincer conpletes t t e  said iapeovement and 
5uil3inq propra r ,  dercriked i n  subsec t ion  l(t) hereof  within the 
t i c c  z l l o c z z e d  :tere~f in sublivision l(c) [Iecembee 31, 1 9 8 8 1 ,  
:"s t t t s  C C n t r ~ c t  s b a l i  b e  f o r  a n d  d u r i c g  Cte term of t w e n t y  
" e a r s  f r o n  Lanu~ry 1, 1987 through Dece~ber 11, 2006." 

Obviously the parties did not so p r o v i d e .  Xtcordingiy, us are of 
:he opisio~ that the interest crested was a twenty-year lease 
s u b j e c t  to being reduced to a five-year l e a s e  in the event the 
Concesrioner fails to build timely rather t h a n  a five-year lease C
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Zoncessioner d ~ e s  ? u l i e  I .  tine?!?. Suck an i n t e r e s t  is properly 
s h a r a c t e r i z ~ d  e i t h e r  a s  a determinable ~st;te 'or years  o r  an 
s s t a t e  f o r  y e a r s  on c o n d i t i o n  s c k s e q c c r t .  P . l ~ h o u g h  b e t h  a r e  
*:ested e s t a t e s  sob;ect t~ p o s s i b l e  termiratic-. ( o r  reduction) on 
sccurrence of  a ccntir,cency ( e . g . ,  f a i l c r ?  t c  suild i n  t k i s  c a s e ) ,  
=he  former  terminates automatically i n  t h e  k+ ;?en ing  cf tte 
~ o n t i n g e n c y  ~ i k e r e z s  t h e  l a t t e r  is terrnicatee c n i y  u h e n  t h e  power 
zo t e r m i n a t e  i s  zxercised by t h e  l e s s o r .  See g e n e r a l l y  3 0  
Z a l . ~ u r .  3d ( ~ e v ,  ) ,  E s t a t e s  sections 23 znd  2 4 .  

I f  ve  
. 

can be of  further assistance i?. t h i s  m ~ r t e r ,  p l e a s e  let u s  
-: 2 0  W 


