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LAND USE RESfRICfiONS 

Assessment. Revenue and Taxation Code Section 402.1 is applicable when 
valuing the privately owned fee interest of a landowner in property dedicated 
to use as low income housing by a recorded agreement between it and a 
governmental housing authority. C 1/13/84. 
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Dec-ut:t G.:;!'laral C0\4J.sel 
D~partt..:.:;.n.t of. ilousi.:.lg 

····"-··-.and Community Developlnent 
~gal. ~£fairs Office 
9J.l Tentu Street 
Sacrlllllanto, CA 951314 - .~ ... 

Prooerty T.:1x Alils.a:sst".ent of Lov1 Inco;ne Housing 

This is in response. to your recent correspondenc·e 
to Assistant Chief COU1lSGl La.rr:t Augus.ta in which you ask our 
legal. opinion. You ask what is. t.l-.e proper rnet:b.od of valuing· 
t.lle privataly owneC.:t ree, interest in. real property in· use for 
low income housing. 

I u.'lderstand the following. to be t.."la facts. Your 
agency finances low incon;e housing projects. A privata 
individual owns eit!1er: the land. only or the land and building 
in fee. The property is dedicated to usa as low. incorue 
housing by _a _r~corcied contract. agreement between a govern:nent 
housing authorit:t and tl1e private fee o-."ner. Undar this set 
o:E facts, you ask what is the proper method for valuing t!1is 
property for )?roperty tax purposes, particularly in light of 
Rev~nue and Taxation Code Section 402.L. 

Revenue, and Taxation Code Section, 4·02.1 contains 
special instructions to the assessor for th.a val.uatio.n and 
asses:3I!k:nt of f->rO?erties burdened l.Jy land use restrictions. 
We interpret Saction 402.1 to a?ply only to restrictions 
placed on t.ua vroperty .by gove=lllCnt. (He note that all of 
the enumerated restrictione involve government action. and 
therefore we do not apply t:b.is section to restrictions placed 
on property by contracts botwe6n private individuals.) 
Therefor<i, si·nce tr~e enforceable restric-=ion.s involved in your 
j?rojects evolve from governtJent action which restrl.cts the use 
of the property tllrough recorded contracts with govern;ne."lt 
age.ucies, t.Uen Section 402.1 would. apply to the property to 
which you refer. In this event, tllu county assesa.or is 
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IIUUldated. to consider. the effect. a:n.y such contractuaL restriction 
has upon tne value of the property wh;;;n.ha values the property­
for. property tax assessme."lt: purposes. 

I would suggest. the assessor valuo tl1e O';.rnershi.? 
· intclrest of a privute Jevelcper owning fee interest in •.me of 
your prop~rties by breaking the ownership vf tb.u ;.Jropert7 into 
two parts. One part would be t!1e lessor • s L'1terlil.st. a.'"ld th.e 
other part would be ~""l.e lessee.·' s interest. The v~lue- of the 
lessor's intarc:;i.t addod to t.~e valu.:;; of tl.12 li:lS5e~1 1 s in-c.crcst 
woul.J. equal tne fair market value of t..'le total unrestrictoo . 
. fee-si.J:lple intarest. i1e could rationalize that the lessee 1 s 
irJ.terest (t:ae govern::1anl::al agency) is no.t i11tended to be 
a.ssessad. l"le then could rationalize tbat, t:'le lessor 1 s. interest 
('tll.a privata fee m;ner) is the onl.y rew.aining interest to ha 
ass~ssed. Therefore the county assessor would, ti1rough. good 
apprv.isal practica, :measure tlla pri v<~.te feu OW'1ler 1 s int=est 
as the valUd of tile laszor's int&rest to oe a~sessed. 

Tl'lere are several. .. appraisal methods which could be. 
used to measure the fee owner 1 s interest in tilis instance .• 
One mathod could .. go like this; Appraise t.b.e total property in. 
fee at fair market. ·.ralue as if. it wer.e not restrict<!d by t.IJ.e 
enforceable restrictions. enu.."\erated. Then api?raise t.'le 
property at the value for which· it could be sold considering 
it to be burdened by the enforceable restrictions. IE the 
value of til .. property is less because it is enforceably 
restricted., then t.'le. measure of !:.hat loss of value is the 
amount by whicil tha fee owner has contracted away his 
ownership rishts to the goverrunent.. The remaining assessable 
value is the value in the property to 'dhicll .he has retained 
to Aimself as lessor and t.~erefore is subjGct to property tax 
assessment to him by the local county nssessor. 

Ver,1 truly yours, 

Robert R~ F'.eeling 
Tax Counsel 
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be; Mr. Gordon P. Adelman 
Mr. Robert H. Gustafson 
Mr. Verne Walton 
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