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April 14, 1981 

This letter is in response to your inquiry of February 29, 
1981, concerning the property tax rmifications of mdian allotted 
land. Specifically, yatt ask the following questions: 

1. 
a 

2. 

3'. 

4. 

Do Indians living on reservation land have a right 
to a property tax exemption if they are living on' 
their own allotted land or that of another Indian? 

Would any such exemption apply to improvements, 
land, or both? 

Does a developer of resercration property under a 
lease from the Izkdizkns have a.taxable possessory 
interest? 

Are Indians subject to the change of 
requiremmts of Revenue and Taxation 
480, et seq? 

ownership 
Code Section 

In Ama Calfente Band of Mission Indians v. County of 
Riverside, ?42d-m(1971) ae court d-d the legal 
status of the Indian lad in the.Paln Springs area. The Secretary 
of Interior allotted to the Aqua Calfente Band of Hission. 
Indians (hereinafter the Band) over 2C,OOO acres in the Palm 
Springs area." The legal title to the lands is in the United 
States in trust. 

According to 25 XXA 465, when title to lard is taken 
in the name of the rJnited States in trust for an Indian tribe or 
individual Indian, the land and rights tire exempt froiTl state and 
local taxation. The reason for this exexcption is discussed in 
Agua Calie>te Bad of Fission Indian v. eount~ of Riverside, supra, -.- 
at p. 1185, rrhere the court, citing Federal Ix&k Law, Departnent 
of Interior, 1958, stated: _ 
.m 

. 



Perhaps the most frequent reason stressed 
by the courts for the. exemption of Indian 
property from State taxation is the Federal 
Wntality doctrine. The doctrine in its 
alpprfcation to Indians and Indian property is 
founded.upon the premise that the power and duty 
af governing. and protectinq.tribal Indians is 
primarily a Federal function and that a state 
cannot impose a tax which will substantially 
kasperde or burden the ,functiaafng of the Fedefal 
Go-t. 

- . I  . _ _ .  .  .  .  .  .‘. @I!tm Federal Instrumentality doctrine prohibits a tax 
impositfmr on The Band that would not be allowed on the government. 
As a result, courts have interpreted the exmption to apply to a 
use tax, but not an imomei tax derived from the land. See Mescalero 
A ache Tribe v. Jones 411 US 145 (1973) 
&xect taxation of federal l&. A?t%%eik~b~~mpt 
the Board that a member of The Band is not subject to tax if he 
resides on t;he land held in title by the United States in trust. 
We believe a tax imposed on The Band in any form relating to the 
occupancy of Federal land, whether allotted to them individually 
or not, would substantially frustrate the intent of Congress at 
25 USCA 465, 

Zha next question concerns fhe extent of the exemption. 
The Sup-e Court addressed the issue in Mescalero Apache Tribe 
v. Jonesr smpra at p. l25, wherein it stated in pertinent part: 

[alse of pemnanent improvements upon land is 
SD irkimatsly connectedwith use of the land 
itself that an explicit provision relieving 
thtb latter of state tax burden-s must be con- 
akmed ta- encompass an exemption'of the forrier. 

The third question concerns the ability to impose a 
property tax 0~ a posseksor~ interest of the master lessee- 
develo$x. Aqua Caliente Band of Mission Indians v. County of 
Riverside, &iii, held thexpostion of a property tax on a 
bossessorv Anterest of a lessee was valid.. The court stated 
that The hand was entitled to no more protection than the Federal 
Government,. The Court cites United States v. Citv of Detroit 
355 US 466 (1958) where it w-n that tax-&i&n 
Califotia $osse&oq interest tax was imposed properly upon a 
lessee of the Federal Government. (See also United States v. Freszao 
Countv, 429 US 452: Fort &1ojavs Tribe v. E Bernardino County, 
-d 1253 (1976)): 
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The sublease bv the developer to the individual member 
of The Band daes not relieve the developer of his burden under 
ths law. In Qhrbach's Itic. v. County of Los AnFeles 190 Cal.' 
App. 2d .5?5 (1961) 
organization. 

theplaintiff lnased @jxrty to a tax-exempt 
The'court held the plaintiff &as not relieved of 

his duty urder the law, wherein it stated: 

If the leas&old interest of the state was exempt 
from taxation, it would not follti that the owner 

_ or' lessor would also, be entitled to such an?emp- 
tion with respect toae leased portion. 

_- ..- _.-_- cph%. final question concern%& tie application to The Tribe 
of the ChancJe of ownershin statement and its pertinent enforcement 
sections, Revenue and Taxation Code Section 480, et seq. Our research 
indicated no case directly on point, however, Confederated Tribes 
of Colville ,v. State of Washington, 446 F.. Supp. 1339 (l978),~- 
aned an agp?g?onm is somewhat parallel to the current situ- 
ation. The case involved the state's authority to require individuals 
conducting business on reservations to register with the state tax- 
ing agency, .collect and remit salea taxeswhen applicable, and keep 
records detaiUng taxable and non-t&able sales transactions. 

The court found the gtate has an interest insuring the 
collection df taxes validly imposed on non-Indians. To achieve 
this interest, the state has some regulatory peer over reservation 
Indians concerning on-reserttation transsctions with non-Indians. 

‘The extent of t!m re;gulation must be such that it is "reasonably 
necessaxy to ensure payment of taxes whi& it does have power to 
impose..." while " .,.minimizing the impact on Indians..." See 
Confederated Tribes at pp. 1372 - 73. 

The court analyzed the regulations differently for tti-' 
able and non-taxable transactions. A taxable transaction would 
occur when the legal incidence of the tax falls on a -non-Indian. 
When regulating a taxable transaction, the court stated at p. 1373: 
“The state is -rely entering into an area in which it has recognized, 
albeit very limited, power. Such regulations are presumed reason- 
ably neCessary....* 

In the area of California Property Tax Law.a reappraisable 
event generally occurs upon a sale or disposition of property. The 
legal incidence of this tax falls upon the purchaser/owner. Thus 
when an Indian sells to a non-Indian a reapprafsable transaction 
occurs and th% state has an interest in the sale and clearly may 
require the change of ownership Zom from the non-Indian purchaser. 

’ 

A non-taxable (reapprsisablsj event occurs when the legal 
incidence of ee tax f,alls on the Indian. In requiring application 
of Revenue and Taxation Code Section 480 to Indians in such situation 
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Wm state is placing a burden upon 
tramactio,ns over which it ,tormally 
pxtains only indirectly to taxable 

Indian[s] . ..with respect to 
%ould have no.power and which 
sales." The regulation mst 

be reasonably necessary to insure payment of taxes over which it 
does have the Fder to regulate: i.e., a sale to non-Iudfans. The 
burda of proof is on the State. The court stated the need to 
create an audit trail to prevent fraudulent;tax avoidance nay be 
enough to uphold the record keeping requirement. However, the same 
my n& be true in the property ta?c field. Because the change of 
ownership forms are required of every purchaser, the s?ats has a 
mms to insure rcnb~raisal and collection of taxes from non-Indians. 
It.is er,tirely possible a court of law would find the change of . 
owxer&ifT? requiremmts inapl,icable to the Tribe. In any event, 
the issue is yet to be decided. AESU&II~ Revenue and Taxation Code 
Section 4E10, et seq. are upheld, the aplic&ility of the enforce- 
ment provisions ia also indoubt. In Confederated Tribes, the court 
expressly withheld decision on t%.ma&?r of enforcement provisions 
because it stated it'had no reason to assum the Indians would not 
comply. Any opinion dn the validity of tia enforcemant provisions 
would be pure speculation. Hmever, I personally think they would 
be unenforceable. 

Pinally, we spoke with Mr. Willizn Wirtz of the U. S. 
Attorney's Office in Sacrmento. He stated their office wo*uld 
*probablym not oppose an attwt to get The Tribe to comply with 
the &ango of ownwship foms: however, he indicated a strong 
,gossibL'lfty of litigation over the enforcement section. He suggested 
you get together with The Tribe and attempt to mange voluntm1 
mzpliance with the section. 

If you have any further inquiries, please 

very truly yours, 

let ma know. 

(AT) cm: jlh 

Glenn L. Pdgby 
Assistant Chief counsei‘ 

bc: 
I _ ..-- ___ 


