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December 4, 1998 

Sent by Facsimile 

Attorney At Law 

Re: Whether property leased for use as the Consular Office of Mexico is 
subject to property taxes 

Dear Mr. 

This is in response to your telephone request to the office ofthe Honorable Johan Klehs 
on, December 2, 1998, for a legal opinion on the issue ofwhether property leased by the Consul 
ofMexico in the City of .would be exempt from property taxes. You have provided a 
copy ofthe proposed lease agreement between the Mexican Consulate (lessee) and the property 
owner/lessor, , LLC, which is signed by you as its manager and the Consul, 

For the reasons set forth below the property is not exempt from property taxes pursuant to 
Articles 49 and 32 ofthe VieMa Convention. 

Article XIII, section 1 ofthe California Constitution states that all property is taxable 
unless otherwise provided by the Constitution or the laws ofthe United States. Exemption from 
local taxes for consular officers and employees follows from Articles 49 and 32 ofthe VieMa 
Convention on Consular Relations. Article 49 provides, in part: 

"1. Consular officers and consular employees and members of their families forming part 
of their households shall be exempt from all dues and taxes, personal or real, national, 
regional or municipal, except. .." 

"(b) dues and taxes on private immovable property situated in the territory of the receiving 
state, subject to the provisions ofArticle 32. 
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(See Exhibit No. 1: Article 49, "Exemption From Taxation" ofTreaty ofVienna 
Convention on Consular Relations, U.S., Treaties and Other International Agreements (1970) vol. 
21, copy enclosed.) 

According to our annotated letter on this issue, research disclosed that "dues and taxes on 
private immovable property', as used in subdivision (b), encompasses local real property taxes. 
(See Exhibit No. 2: annotated letter to John J. Lynch, No. 435.0050, dated June 8, 1987, copy 
enclosed.) 

Article 32 of the Convention provides: 

."l. Consular premises and the residence ofthe career head ofconsular post 
ofwhich the sending State or any person acting on its behalfis the owner 
or lessee shall be exempt from all national, regional or municipal dues and 
taxes whatsoever, other than such as represent payment for specific 
services rendered. 

2. The exemption from taxation referred to in paragraph 1 ofthis Article 
shall not apply to such dues and taxes ifunder the law ofthe receiving 
state, they are payable by the person who contracted with the sending State 
or with the person acting on its behalf." (emphasis added) 

(See Exhibit No. 3: Article 32, "Exemption from taxation ofconsular 
premises," copy enclosed.) 

According to the United Nation's publication, Multilateral Treaties Deposited with the 
Secretary General (1998), both the United States and Mexico are parties to the Vienna 
Convention, although Mexico is a party thereto with reservation. (See Exhibit No. 4: page 70 of 
said publication, copy enclosed.) The United States government states in the Treaty that it 
considers the Convention as continuing in force between it and the countries who are parties 
thereto, except for the provisions to which the reservations are addressed in each case. (See 
Exhibit No. 5) The reservation by Mexico, however, is not relevant to this matter, and does not 
preclude the application of Articles 49 and 32 of the Convention. (See Exhibit No. 6: language 
ofMexico's reservation regarding the Treaty ofthe Vienna Convention on Consular Relations, 
p. 73, copy enclosed.) 

As Mexico is a party to the Convention, the property leased for use as the consular office 
would be exempt from local property taxes under article 32, paragraph 1 ifparagraph 2 thereof 
were not applicable. Paragraph 2 ofArticle 32 is applicable, however, since under California law, 
for purposes of taxation of leased property, the owner ofthe fee is deemed to be the owner of the 
whole estate (O/hrbach's Inc. v. Los Angeles County (1961) 190 Cal.App.2d 575). Therefore, 
since under state law, local property taxes are payable by the person from whom the foreign 
government leases the property, the exemption provided by Article 32, paragraph l is not 
available. 

https://Cal.App.2d
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An additional basis for exemption for property leased to a foreign government for use as a 
consulate could be a specific provision to that effect in a treaty between the United States and a 
foreign government. However, I understand from your letter which arrived today with the copy 
ofthe lease agreement that the Consul is not making this claim, rather he is asserting that Mexico 
is not subject to property taxes pursuant to the Vienna Convention. 

Absent a specific treaty provision to the contrary, real property leased and used by a 
foreign government as a consulate is not exempt from local property taxes. And where a lease 
agreement for real property between a lessor and a foreign government provides that the foreign 
government is to pay applicable local property taxes, as in this case, such is a matter ofcontract 
between the parties. Such private contacts do not operate to change the incidence of the tax. 

The views expressed in this letter are advisory only; they represent the analysis of the legal 
staff of the Board based on present law and the facts set forth herein, and are not binding on any 
person or entity. 

Yours Truly, 

1/la1:1 4. Aky 
Mary Ann Alonzo 
Tax Counsel 

Enclosure 

cc: Honorable Lawrence E. Stone 
Santa Clara Assessor 
Ms. Harriet Burt 

Mr. Richard Johnson, MIC:63 
Mr. David Gau, MIC:64 
Ms. Jennifer Willis, MIC:70 
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July 7, 1983 

r'.I. Richard J. Moora 
Alameda county counsel 
1221 0ak Street 
Oakl~d, CA g4612 

Attention: Mr. Jzuaes F. !-'..ay 
Senior Deputy County Counsel 

Dear Mr. Y.LaY : 

Exemption of Official ResidenOl 
Career Consul. General of Argent.in.a 

APN 74-1043-25 

Th.is is in reply to your letter to MX'. Larry 
Aug,:st.a. of May S, 1983, concerning the exemption from 
ad val.orem property taxation of official. residences of 
career consul. generals, based upon the application of the 
Vienna C.Onvention on Consu1ar P.elationa. 

"Ihe facts presented by yourself and 11'.r. Paul A. 
Eisler, a.tt:crney for Consul General. Avalle, are as follows: 

1. On February 13, l!l81, Consul Genera1 Avalle 
was formally recognised by the Sta.ta Oepartment as the 
rapresen.tat:J.ve of the P.epubllc o~ Argentina to his post 
in San !'rancisco. 

2. OD Hay a, 1981,· a residence located at 
133 Sea Bridge Court, Alameda, Alameda County,. California, 
was. purchased. by .•Consul GeAeral Os.car Carlos Avall.e. a 
ma.med: man as his sole and separate property.• .. -.1he 
Partnership- Grant-Dee.d incilcat:ed.· on ita: face that it was 
all official.: residence. Mrs. Avalle. executed a quit-claim 
deed to- th~· pmperty on this data. ae well •.._. . . · ·_.. ·._· ... 

.. ~3:i;.,-:·;~,-,~~.- 2'~~:igal>~~:~---~:;:p~~~~- a~ ~;,inlon 
statilsg: that:_ this res1dence vase; net> owned·-by- a foreign- . 
governmant; and therefore was not- _entitled' to a.a exemption 
from ad valo:rea property ·tu-..es. . ·. ', · 
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4. Mr. Albert :"~y, Ex~p~cn Supervisor for the 
/!..lar:"teda Count-.1 l'..ssessor, notified Hr. Eisler that the 
subject property waz. being assess~d. tmcler t.1le g-c.ida.nce in 
t.'le memorandt!:n above. en Nove.-r.ber 17, 1982. 

5. 'rile State Department issued, on January 14, 
1963, a circ-t:1ar diplomatic note which requested specific 
inforI!lation regarding acquisition, use, sale or other 
disposition of real property by foreign missioilS, particularly 
missions and residences of Ciliefs of Mission. 

After revia:-ing all of the information su!>mi t~ed, 
e.s well as the 185l treaty between t.'1.e United States anc the 
Argentine Confederation, I contacted Ms. ~.CCOnneaug.:..'i.cy, 
co::.!"_~cl for the Offic::! of Protocol, u. s. Department of 
State, for additional backgrou.,d information regarding 
acquisition of official residences by career consu.ls in 
this countr". !:!er o~inion was that official residences of 
career consul ge..nerais wera afforded the sar.ie ex~tion as 
t.112.t given other consulate property, regardless of how 
tiUe was taken. The mo:;t common met..'lod of holding title 
is in the n~ of the oc~.lPYing diplOI:".at rather th~, in 
the name of the sending State. The rationale for this 
course of action is that it is quite uncommon for the 
acquisition of proper~f to be in the foxm of an outright 
cash purchase. 'l'!le usual method is t.'le conventional finan
cing t!l.rough a domestic lending institution which makes 
the loan to an individual diplomat rather than to a foreign 
soveri.cr.i state ~or obvio'\:S reasons. The loan payments ara 
then paid by t:ie diplomat using funds provided by ·.his 
gover..::ment in the form of a llous ing allowa:ice to him. She 
further indicated that t.1le language of 1-.rticle 32 of the 
Vienna Convention has consistantly been interpreted as 
providing for a property tax exemption for the residence 
of the career consul ge-nerllla. 'l'nis is borne out by the 
September l. 1.976, letter from tbe Office of Protocol 
provided by Mr•. May. (Exhibit 5, letter da~d May S, 1983, 
from Mr. Kay to Mr. Augusta.) · · 

Turning to the languag19. of the· COnvention itself, 
Article- 49 entiUed "EJr~tion from 'l'axat.icn,.• provides as 
follows : · · - · · · 

.• : ~ :.. ·, . •.z~ . 
'. :: . ~. :'. ·... :· . 

' l. Ccmsulu officers and consular 
eriJ?l.oyees and members of· their famil.ies 
for.tdng parts of- their households shal.l 
be exempt from all dues and taxes, 
personal. or real, n..ational, regional 
or mw:dcipu, except: 

--".· 

.. 
! ~: -

··"....• 

·---- ·. -~-._·:.· ·... 
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(b) dueS and ta..""t~ on privat.e ~ovable 
propsrty situated in t.11e territory of ~11e 
receiving State, ~ubject to the provisions 
of Article 32. 

(f) registration, court er :raccrd fees, 
mortgage dues aud stamp duties, subject 
to the provisions of 1'..rticle 32. 

Article 32, referred to above, is entiUed 11 Ex~ption 
from taxation of consular premises," and states: 

l. Consular pre:ises and the .residence 
of the career head of consular post of 
lr-!lic:h tho sending State or any person 
acting on its behalf is the owner or 
lessee shall· be exempt from all national, 
regional or municipal dues and taxes 
whatsoever, other than such as represent 
payment for specific services rendered. 

2. The exe.u.-iption from taxation referred 
to in paragraph l of this Article shall 
not apply to suc..'l dues and taxes if, under 
the l~ of the receiving,• State, they are 
payable by the person who C'Ontracted \ri.t!l 
"tL"le se:1ding State or with the perscn 
acting on its behalf. 

By analy:a:ing Article 32 iD conjunction with sub
sections {b) and (f) of Articl.e 49, tbe intent is to e:.empt 
from taxation or payment ot other fees, aey.thing affecting 
the consular premises themselves as well aa the residence 
of the career head of the con:sular mission. The phrase 
•acy person acting on its behalf• is perhaps less clear than 
that ot •tne sending State• in idei1tifying exactly who must 
hold title as t?:le owner of real property (i .a., consular 
premises or the residence) but it is doubtful that a career 
consul. general. can be. construed other t:lum. . .as • person 
acting on behal.f, o~ a sending State. 

'tbe Deed -o~ 'l'rust identif:ies the residence as the 
"Official Residena,• and the owner is listed as •consul 
General Oscar Carl.cs Avalle, a married man aa hi.a sole and 
separate property.• 'lhis description further supports a 
deter..r.i.nation that such property is •the residence of the 
career head of consular' post• ·of which he is the persoc 
acting on t!le beha.lf of the nepublic of Argentina in its 
acquisition and ownership., Granted., if the resid.eace at 
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133 Sea Bridge Court, Alm:ieda, was a second residence and an 
official. resid 0 .nce had been provided elsewhere or if title 
had been taken in t:ie na:::tes of both husbar.d and vife, the., 
t."'ie classification of t.riis property would not be az a!l official 
residence and would properly be subject to the coun:"J' assessing 
it as any other home. 

:In our O?inion the inter.:;;retaticn of Ar--icle 32 of 
t.~e Vienna Convention by Mr. Hay is a reason.able interpretation. 
H:c,..,eve:, ,._.e think t..11at t.1le terms of this ~..rticle are susceptible 
to a."'lother aqually reason.able interpretation, which i!:ter
pretation is in favor of t.~e ex~ption. In lig!lt of t!le well 
established principle that where a treaty ~c::::u.ts of two c~n
structions, one restrictive of rights and t..~e other fawra:ble 
to t.'1em, th.e latter is to be preferred, whic:i principle in ___ 
turn reflects t!le basic principles of friendship and ecity 
between nations, we think that the interpretation favoring 
t."le exemption should be oade in this case. (Gcofrey v. 
P~ggs, 133 U.S. 258 [33 L.Ed. 642, 10S.Ct. 295]; Hauan.stein v. 
Lvnham, 100 u.s. 483 [25 L.Ed. 628]; Re Anderson, 166 Iowa 
Gi.7 {147 N.W. 1098]; In P.e Za1ewski's Estate, 292 N.Y. 332 
[55 N.E. 2d 1S4); Universal Adjust=ient Corp. v. l-".idland Bank, 
281 !•!ass. 303 [164 N.E. 152]. 

~..ccor--2...ii.nqly, it is our opinion that under the 
present circumsta..-,.ces the reside.nee of Consul General Avalle 
is an official residence and as such., is ex~ted from ad 
valora:n property ta:tes under t.iie provisions of Articles 32 
ar.d 49 of t..'la Vienna Convention on consular ?.elations. 

Very 4'.rUly yours, 

Gilbert T. Ge::lbac: 
Tax counsel 

GTG:jTh 

cc: Hr. Donald L. ltroger
Alameda County Assessor 

.Mr. Paul A. Eisler 

be: Mr. Gordon P. Adelman 
Mr. Robert H. Gustafson 
Mr. Verne Walton 
i..ega 

:~ 
--~ 
:i.~. 
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STATE OF CALIFORNIA -STATE BOARD OF EQUALIZATION WILLIAM M. BENNETT 

First District. l(entf;
1020 N $TREET, SACRAMENTO, CALIFORNIA 

CONWAY H. COi.Li;:,(P.O. BOX 1799, SACRAMENTO, CALIFORNIA 95808) 
Second District. Los Afl98les

916/323-7715 
ERNEST J. ORONENBURG, JR. 

Third Omrict, San Diego 

RICHARD NE\IINS 
Fourth District, Pmodena 

KENNETH CORYJune 8, 1987 Conlro/ler, Socrai,-.llo 

DOUGV.S D. IIEll 
&...,,;,,.s.c,_,, 

Mr. John J. Lynch 
Los Angeles County Assessor 
500 West Temple Street, Room 320 
Los Angeles, CA 90012 

Attention: Mr. Irwin Protus 
Chief, Ownership Services 

Dear Mr. Lynch: 

This is in response to Mr. Protus's recent inquiry as to how we 
view for assessment purposes property leased to foreign 
governments and used as consulates. 

As you know, with respect to local property taxes, article 
XIII, section 1 of the California Constitution states that 
unless otherwise provided by this Constitution or the laws of 
the United States, all property is taxable. A frequent basis 
for exemption from local or municipal taxes for consular 
officers and employees, however, fdllows from article 49 of the 
Vienna Convention on Consular Relations which provides, in part: 

"l. Consular officers and consular employees and members 
of their families forming part of their households shall be 
exempt from all dues and taxes, personal or real, national 
regional or municipal, except •••• 

* * * 
"(b) dues and taxes on private immovable property situated 
in the territory of the receiving State, subject to the 
provisions of Article 32. 

* * *" 
Research discloses that "dues and taxes on private immovable 
property", as used in subdivision (b), is designed and intended 
to encompass local real property taxes. See Lee, Vienna 
Convention on Consular Relations, pps. 140 and 150 (1966). 
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Article 32 of the Convention provides: 

"l. Consular premises and the residence of the career head 
of consular post of which the sending State or any person 
acting on its behalf is the owner or lessee shall be exempt 
from all national, regional or municipal dues and taxes 
whatsoever, other than such as represent payment for 
specific services rendered. 

"2. The exemption from taxation referred to in paragraph 1 
of this Article shall not apply to such dues and taxes if, 
under the law of the receiving.State, they are payable by 
the person who contracted with the sending State or with 
the person acting on its behalf." 

Thus, inquiry would have to be made to determine whether the 
foreign government involved, as well as the United States, is a 
party to said Convention.l If it is not, the Convention is 
not applicable. If the foreign government is a party to said 
Convention, the property would be exempt from local property 
taxes under Article 32, paragraph 1 if paragraph 2 thereof were 
not applicable. ---

Article 32, paragraph 2 is applicable, however, since in 
California, for purposes of taxation of leased property, the 
owner of the fee is.deemed to be the owner of the whole estate 
(Graciosa Oil Co. v. Santa Barbara County, 155 Cal.140; 
Olhrbach's, Inc. v. L.os Angeles County, 190 Cal.App.2d 575). 
Thus, because under the law of California, local property taxes 
are payable by the person from whom the foreign government 
leases the property, the exemption provided by Article 32, 
paragraph 1 is not available. Such is the subject of and is 
further explained in a December 18, 1970, letter from the 
California Attorney General to Mr. John R. Stevenson, Legal 
Advisor, Department of State, copy enclosed. 

An additional basis for exemption for property leased to a 
foreign government and used as a consulate could be a specific 
provision to that effect in a treaty between the United States 
and a foreign government. If such is claimed to be the case, 
the foreign government should be requested to provide a copy of 

lsee, for example, United States Department of State's 
Publication 9433, Treaties in Force, A List of Treaties and 
Other International Agreements of the United States in Force on 
January 1, 1986. 

https://Cal.App.2d
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the treaty or a citation to and source where the treaty or copy 
thereof may be obtained and/or reviewed. 

Absent a specific treaty provision to the contrary, real 
property leased and used by a foreign government as a consulate 
is not exempt from local property taxes. And where a lease 
agreement for real property between a lessor and a foreign 
government provides that the foreign government is to pay 
applicable local property taxes, such is a matter of contract 
between the parties and results in the foreign government being 
obligated to do so. 

Very truly yours, 

#--¥"f~ 
t James K. McManigal, Jr. 

Tax Counsel 

JKM/rz 

Enclosure 


