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COVERED ELECTRONIC WASTE
RECYCLING FEE

CuHaAPTER 6.5. Hazarpous WasTE CONTROL

Article 10.3. Electronic Waste *

§ 25214.9. Management standards.

§25214.10.  “Electronic device”; adoption of regulations prohibiting sale of certain
electronic devices.

§ 25214.10.1. Identification of electronic device as a covered electronic device.

§ 25214.10.2. Adoption of regulations; authority to adopt as emergency regulations.

25214.9. Management standards. (a) The requirements and other
provisions of Chapter 8.5 (commencing with Section 42460) of Part 3 of
Division 30 of the Public Resources Code are incorporated by reference as
requirements and provisions of this chapter.

(b) To the extent consistent with the federal act, the department may, by
regulation, establish management standards as an alternative to one or more
of the standards in this chapter, for any specified activity that involves the
management of an electronic waste.

25214.10. “Electronic device”; adoption of regulations prohibiting
sale of certain electronic devices. (a) For purposes of this section,
“electronic device” has the same meaning as a ‘““‘covered electronic device,”
as defined in Section 42463 of the Public Resources Code.

(b) The department shall adopt regulations, in accordance with this
section, that prohibit an electronic device from being sold or offered for sale
in this state if the electronic device is prohibited from being sold or offered
for sale in the European Union on and after its date of manufacture, to the
extent that Directive 2002/95/EC, adopted by the European Parliament and
the Council of the European Union on January 27, 2003, and as amended
thereafter by the Commission of European Communities, prohibits that sale
due to the presence of certain heavy metals.

(c) The regulations adopted pursuant to subdivision (b) shall take effect
January 1, 2007, or on or after the date Directive 2002/95/EC, adopted by the
European Parliament and the Council of the European Union on January 27,
2003, takes effect, whichever date is later.

(d) The department shall exclude, from the regulations adopted pursuant
to this section, the sale of an electronic device that contains a substance that
is used to comply with the consumer, health, or safety requirements that are
required by the Underwriters Laboratories, the federal government, or the
state.

(e) In adopting regulations pursuant to this section, the department may
not require the manufacture or sale of any electronic device that is different
than, or otherwise not prohibited by, the European Union under Directive

* Article 10.3 was added by Stats. 2003, Ch. 526 (SB 20), in effect January 1, 2004.
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2002/95/EC, adopted by the European Parliament and the Council of the
European Union on January 27, 2003.

(f) (1) The department may not adopt any regulations pursuant to this
section that impose any requirements or conditions that are in addition to, or
more stringent than, the requirements and conditions expressly authorized by
this section.

(2) In complying with this subdivision, the department shall use, in
addition to any other information deemed relevant by the department, the
published decisions of the Technical Adaptation Committee and European
Union member states that interpret the requirements of Directive 2002/95/
EC.

History.—Amended by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

25214.10.1. Identification of electronic device as a covered electronic
device. (a) For purposes of this section, the following definitions shall
apply:

(1) “Electronic device” means a video display device, as defined in
subdivision (t) of Section 42463 of the Public Resources Code, with a screen
size of greater than four inches.

(2) “Covered electronic device,” ‘“manufacturer,” and ‘‘retailer”” have
the same meaning as those terms are defined in Section 42463 of the Public
Resources Code.

(b) The department shall adopt regulations that identify electronic devices
that the department determines are presumed to be, when discarded, a
hazardous waste pursuant to this chapter.

(c) (1) Except as provided in subdivision (e), a manufacturer of an
electronic device that is identified in the regulations adopted by the
department shall send a notice in accordance with the schedule specified in
subparagraph (A) or (B), as applicable, of paragraph (3), to any retailer that
sells that electronic device manufactured by the manufacturer. The notice
shall identify the electronic device, and shall inform the retailer that the
electronic device is a covered electronic device and is subject to a fee in
accordance with subdivision (d).

(2) A manufacturer subject to this subdivision shall also send a copy of the
notice to the State Board of Equalization.

(3) The notice required by this subdivision shall be sent in accordance
with the following schedule:

(A) On or before October 1, 2004, the manufacturer shall send a notice
covering any electronic device manufactured by that manufacturer that is
identified in the regulations adopted by the department on or before July 1,
2004, that identify the electronic devices that the department determines are
presumed to be, when discarded, a hazardous waste pursuant to this chapter.

LRI

(B) On or before April 1, 2005, and on or before every April 1 of each year
thereafter, the manufacturer shall send a notice covering any electronic
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device manufactured by that manufacturer identified in the regulations
adopted by the department pursuant to subdivision (b) on or before
December 31 of the prior year.

(4) If a retailer sells a refurbished covered electronic device, the
manufacturer is required to comply with the notice requirement of this
subdivision only if the manufacturer directly supplies the refurbished
covered electronic device to the retailer.

(d) (1) Except as provided in subdivision (e), a covered electronic device
that is identified in the regulations adopted, on or before July 1, 2004, by the
department, that identify electronic devices that the department determines
are presumed to be, when discarded, a hazardous waste pursuant to this
chapter shall, on and after January 1, 2005, be subject to Chapter 8.5
(commencing with Section 42460) of Part 3 of Division 30 of the Public
Resources Code, including the fee imposed pursuant to Section 42464 of the
Public Resources Code.

(2) Except as provided in subdivision (e), a covered electronic device
identified in the regulations adopted by the department, pursuant to
subdivision (b), shall, on and after July 1 of the year subsequent to the year
in which the covered electronic device is first identified in the regulations, be
subject to Chapter 8.5 (commencing with Section 42460) of Part 3 of
Division 30 of the Public Resources Code, including the fee imposed
pursuant to Section 42464 of the Public Resources Code.

(e) (1) If the manufacturer of an electronic device that is identified in the
regulations adopted by the department pursuant to subdivision (b) obtains the
concurrence of the department that an electronic device, when discarded,
would not be a hazardous waste, in accordance with procedures set forth in
Section 66260.200 of Title 22 of the California Code of Regulations, the
electronic device shall cease to be a covered electronic device and shall cease
to be subject to subdivisions (c) and (d) on the first day of the quarter that
begins not less than 30 days after the date that the department provides the
manufacturer with a written nonhazardous concurrence for the electronic
device pursuant to this subdivision. A manufacturer shall notify each retailer,
to which that manufacturer has sold a covered electronic device, that the
device has been determined pursuant to this subdivision to be nonhazardous
and is no longer subject to a covered electronic recycling fee.

(2) No later than 10 days after the date that the department issues a written
nonhazardous concurrence to the manufacturer, the department shall do both
of the following:

(A) Post on the department’s Web site a copy of the nonhazardous
concurrence, including, but not limited to, an identification and description
of the electronic device to which the concurrence applies.

(B) Send a copy of the nonhazardous concurrence, including, but not
limited to, an identification and description of the electronic device to which
the concurrence applies, to the California Integrated Waste Management
Board and the State Board of Equalization.
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(f) Notwithstanding Section 42474 of the Public Resources Code, a fine
or penalty shall not be assessed on a retailer who unknowingly sells, or offers
for sale, in this state a covered electronic device for which the covered
electronic waste recycling fee has not been collected or paid, if the failure to
collect the fee was due to the failure of the State Board of Equalization to
inform the retailer that the electronic device was subject to the fee.

History.—Added by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

25214.10.2. Adoption of regulations; authority to adopt as
emergency regulations. A regulation adopted pursuant to this article may
be adopted as an emergency regulation in accordance with Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code, and for the purposes of that chapter, including Section
11349.6 of the Government Code, the adoption of these regulations is an
emergency and shall be considered by the Office of Administrative Law as
necessary for the immediate preservation of the public peace, health, and
safety, and general welfare. Notwithstanding Chapter 3.5 (commencing with
Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code, an
emergency regulation adopted by the department pursuant to this section
shall be filed with, but not be repealed by, the Office of Administrative Law
and shall remain in effect for a period of two years or until revised by the
department, whichever occurs sooner.

History.—Added by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.
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Cuapter 3.5. HousenoLp Hazarpous WaSTE ELEMENTS

Article 4. Covered Electronic Waste *

§ 41516. Promotion of collection, consolidation, recovery, and recycling of covered
electronic waste.

41516. Promotion of collection, consolidation, recovery, and
recycling of covered electronic waste. (a) For purposes of this article,
“covered electronic waste” has the same meaning as defined in subdivision
(g) of Section 42463.

(b) On and after January 1, 2004, when a county or regional agency
revises the countywide or regional integrated waste management plan and its
elements pursuant to Section 41770, the city household hazardous waste
element and county household hazardous waste element in the plan shall
identify those actions the city, county, or regional agency is taking to promote
the collection, consolidation, recovery, and recycling of covered electronic
waste.

Cuapter 8.5. ELecTrRONIC WASTE RECYCLING
Enacted by Statutes 2003, Chapter 526 (SB 20), in effect January 1, 2004.

Article 1. Covered Electronic Waste

§ 42460. Citation of act.
§ 42461. Legislative findings; purpose of act.
§ 42463. Definitions.
42460. Citation of act. This act shall be known, and may be cited, as
the Electronic Waste Recycling Act of 2003.

42461. Legislative findings; purpose of act. The Legislature finds
and declares all of the following:

(a) The purpose of this chapter is to enact a comprehensive and innovative
system for the reuse, recycling, and proper and legal disposal of covered
electronic devices, and to provide incentives to design electronic devices that
are less toxic, more recyclable, and that use recycled materials.

(b) It is the further purpose of this chapter to enact a law that establishes
a program that is cost free and convenient for consumers and the public to
return, recycle, and ensure the safe and environmentally-sound disposal of
covered electronic devices.

(c) It is the intent of the Legislature that the cost associated with the
handling, recycling, and disposal of covered electronic devices is the
responsibility of the producers and consumers of covered electronic devices,
and not local government or their service providers, state government, or
taxpayers.

(d) In order to reduce the likelihood of illegal disposal of these hazardous
materials, it is the intent of this chapter to ensure that any cost associated with
the proper management of covered electronic devices be internalized by the

* Article 4 was added by Stats. 2003, Ch. 526 (SB 20), in effect January 1, 2004.
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producers and consumers of covered electronic devices at or before the point
of purchase, and not at the point of discard.

(e) Manufacturers of covered electronic devices, in working to achieve
the goals and objectives of this chapter, should have the flexibility to partner
with each other and with those public sector entities and business enterprises
that currently provide collection and processing services to develop and
promote a safe and effective covered electronic device recycling system for
California.

(f) The producers of electronic products, components, and devices should
reduce and, to the extent feasible, ultimately phase out the use of hazardous
materials in those products.

(g) Electronic products, components, and devices, to the greatest extent
feasible, should be designed for extended life, repair, and reuse.

(h) The purpose of the Hazardous Electronic Waste Recycling Act is to
provide sufficient funding for the safe, cost-free, and convenient collection
and recycling of 100 percent of the covered electronic waste discarded or
offered for recycling in the state, to eliminate electronic waste stockpiles and
legacy devices by December 31, 2007, to end the illegal disposal of covered
electronic devices, to establish manufacturer responsibility for reporting to
the board on the manufacturer’s efforts to phase out hazardous materials in
electronic devices and increase the use of recycled materials, and to ensure
that electronic devices sold in the state do not violate the regulations adopted
by the Department of Toxic Substances Control pursuant to Section 25214.10
of the Health and Safety Code.

Article 2. Definitions
§42463.  Definitions.

42463. Definitions. For the purposes of this chapter, the following
terms have the following meanings, unless the context clearly requires
otherwise:

(a) “Account” means the Electronic Waste Recovery and Recycling
Account created in the Integrated Waste Management Fund under Section
42476.

(b) ‘““Authorized collector” means any of the following:

(1) A city, county, or district that collects covered electronic devices.

(2) A person or entity that is required or authorized by a city, county, or
district to collect covered electronic devices pursuant to the terms of a
contract, license, permit, or other written authorization.

(3) A nonprofit organization that collects or accepts covered electronic
devices.

(4) A manufacturer or agent of the manufacturer that collects,
consolidates, and transports covered electronic devices for recycling from
consumers, businesses, institutions, and other generators.

(5) An entity that collects, handles, consolidates, and transports covered
electronic devices and has filed applicable notifications with the department
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pursuant to Chapter 23 (commencing with Section 66273.1) of Division 4.5
of Title 22 of the California Code of Regulations.

(c) “Board” means the California Integrated Waste Management Board.

(d) “Consumer” means a person who purchases a new or refurbished
covered electronic device in a transaction that is a retail sale or in a
transaction to which a use tax applies pursuant to Part 1 (commencing with
Section 6001) of Division 2 of the Revenue and Taxation Code.

(e) “Department” means the Department of Toxic Substances Control.

(f) (1) Except as provided in paragraph (2), “covered electronic device”
means a video display device containing a screen greater than four inches,
measured diagonally, that is identified in the regulations adopted by the
department pursuant to subdivision (b) of Section 25214.10.1 of the Health
and Safety Code.

(2) “Covered electronic device does not include any of the following:

(A) A video display device that is a part of a motor vehicle, as defined in
Section 415 of the Vehicle Code, or any component part of a motor vehicle
assembled by, or for, a vehicle manufacturer or franchised dealer, including
replacement parts for use in a motor vehicle.

(B) A video display device that is contained within, or a part of a piece of
industrial, commercial, or medical equipment, including monitoring or
control equipment.

(C) A video display device that is contained within a clothes washer,
clothes dryer, refrigerator, refrigerator and freezer, microwave oven,
conventional oven or range, dishwasher, room air conditioner, dehumidifier,
or air purifier.

(D) An electronic device, on and after the date that it ceases to be a
covered electronic device under subdivision (e) of Section 25214.10.1 of the
Health and Safety Code.

(g) “Covered electronic waste” or “covered e-waste’” means a covered
electronic device that is discarded.

(h) “Covered electronic waste recycling fee” or ‘“covered e-waste
recycling fee” means the fee imposed pursuant to Article 3 (commencing
with Section 42464).

(1) “Covered electronic waste recycler” or “covered e-waste recycler”
means any of the following:

(1) A person who engages in the manual or mechanical separation of
covered electronic devices to recover components and commodities
contained therein for the purpose of reuse or recycling.

(2) A person who changes the physical or chemical composition of a
covered electronic device, in accordance with the requirements of Chapter
6.5 (commencing with Section 25100) of Division 20 of the Health and
Safety Code and the regulations adopted pursuant to that chapter, by
deconstructing, size reduction, crushing, cutting, sawing, compacting,
shredding, or refining for purposes of segregating components, for purposes
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of recovering or recycling those components, and who arranges for the
transport of those components to an end user.

(3) A manufacturer who meets any conditions established by this chapter
and Chapter 6.5 (commencing with Section 25100) of Division 20 of the
Health and Safety Code for the collection or recycling of covered electronic
waste.

(j) “Discarded” has the same meaning as defined in subdivision (b) of
Section 25124 of the Health and Safety Code.

(k) “Electronic waste recovery payment” means an amount established
and paid by the board pursuant to Section 42477.

(D) “Electronic waste recycling payment” means an amount established
and paid by the board pursuant to Section 42478.

(m) ‘““Hazardous material”’ has the same meaning as defined in Section
25501 of the Health and Safety Code.

(n) “Manufacturer” means any of the following:

(1) A person who manufacturers a covered electronic device sold in this
state.

(2) A person who sells a covered electronic device in this state under that
person’s brand name.

(0) “Person” means an individual, trust firm, joint stock company,
business concern, and corporation, including, but not limited to, a
government corporation, partnership, limited liability company, and
association. Notwithstanding Section 40170, “person” also includes a city,
county, city and county, district, commission, the state or a department,
agency, or political subdivision thereof, an interstate body, and the United
States and its agencies and instrumentalities to the extent permitted by law.

(p) “Recycling” has the same meaning as defined in subdivision (a) of
Section 25121.1 of the Health and Safety Code.

(@) “Refurbished,” when used to describe a covered electronic device,
means a device that the manufacturer has tested and returned to a condition
that meets factory specifications for the device, has repackaged, and has
labeled as refurbished.

(r) “Retailer” means a person who makes a retail sale of a new or
refurbished covered electronic device. ““Retailer” includes a manufacturer of
a covered electronic device who sells that covered electronic device directly
to a consumer through any means, including, but not limited to, a transaction
conducted through a sales outlet, catalog, or the Internet, or any other similar
electronic means.

(s) (1) “Retail sale’ has the same meaning as defined under Section 6007
of the Revenue and Taxation Code.

(2) “Retail sale”” does not include the sale of a covered electronic device
that is temporarily stored or used in California for the sole purpose of
preparing the covered electronic device for use thereafter solely outside the
state, and that is subsequently transported outside the state and thereafter
used solely outside the state.
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(t) “Vendor” means a person that makes a sale of a covered electronic
device for the purpose of resale to a retailer who is the lessor of the covered
electronic device to a consumer under a lease that is a continuing sale and
purchase pursuant to Part 1 (commencing with Section 6001) of Division 2
of the Revenue and Taxation Code.

(u) “Video display device” means an electronic device with an output
surface that displays, or is capable of displaying, moving graphical images or
a visual representation of image sequences or pictures, showing a number of
quickly changing images on a screen in fast succession to create the illusion
of motion, including, if applicable, a device that is an integral part of the
display, in that it cannot be easily removed from the display by the consumer,
that produces the moving image on the screen. A video display device may
use, but is not limited to, a cathode ray tube (CRT), liquid crystal display
(LCD), gas plasma, digital light processing, or other image projection
technology.

History.—Amended by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004. Stats. 2005, Ch. 59 (AB 575), in effect
July 18, 2005, added “diagonally” after “measured” in subdivision (f)(1), added new subdivision (t), and designated
existing subdivision (t) as subdivision (u). Stats. 2006, Ch. 538 (SB 1852), in effect January 1, 2007, deleted quotation
mark before ““Except as provided in paragraph (2),” in paragraph (1) of subdivision (f).

Article 3. Covered Electronic Waste Recycling Fee

§ 42464. Covered electronic waste recycling fee.

§ 42464.2.  Collection of fees by board. [Repealed.]

§ 42464.2.  Collection of fees.

§ 42464.4.  Due date; returns and payments.

§ 42464.6.  Petition for redetermination and claim for refund.
§ 42464.8.  Disclosure of information by board.

42464. Covered electronic waste recycling fee. (a) On and after
January 1, 2005, or as otherwise provided by Section 25214.10.1 of the
Health and Safety Code, a consumer shall pay a covered electronic waste
recycling fee upon the purchase of a new or refurbished covered electronic
device, in the following amounts:

(1) Six dollars ($6) for each covered electronic device with a screen size
of less than 15 inches measured diagonally.

(2) Eight dollars ($8) for each covered electronic device with a screen size
greater than or equal to 15 inches but less than 35 inches measured
diagonally.

(3) Ten dollars ($10) for each covered electronic device with a screen size
greater than or equal to 35 inches measured diagonally.

(b) Except as provided in subdivision (d), a retailer shall collect from the
consumer a covered electronic waste recycling fee at the time of the retail
sale of a covered electronic device.

(c) (1) A retailer may retain 3 percent of the covered electronic waste
recycling fee as reimbursement for all costs associated with the collection of
the fee and shall transmit the remainder of the fee to the state pursuant to
Section 42464 .4.

(2) If aretailer makes an election pursuant to paragraph (2) of subdivision
(d), and the conditions of subparagraphs (A), (B), and (C) of paragraph (2)



14 COVERED ELECTRONIC WASTE RECYCLING FEE
Public Resources Code

of subdivision (d) are met, the vendor, in lieu of the retailer, may retain
3 percent of the covered electronic waste recycling fee as reimbursement for
all costs associated with the collection of the fee and the vendor shall transmit
the remainder of the fee to the state pursuant to Section 42464 .4.

(d) (1) If aretailer elects to pay the covered electronic waste recycling fee
on behalf of the consumer, the retailer shall provide an express statement to
that effect on the receipt given to the consumer at the time of sale. If a retailer
elects to pay the covered electronic waste recycling fee on behalf of the
consumer, the fee is a debt owed by the retailer to the state, and the consumer
is not liable for the fee.

(2) A retailer may elect to pay the covered electronic waste recycling fee
on behalf of the consumer by paying the covered electronic waste recycling
fee to the retailer’s vendor, but only if all of the following conditions are met:

(A) The vendor is registered with the State Board of Equalization to
collect and remit the covered electronic waste recycling fee pursuant to this
chapter.

(B) The vendor holds a valid seller’s permit pursuant to Article 2
(commencing with Section 6066) of Chapter 2 of Part 1 of Division 2 of the
Revenue and Taxation Code.

(C) The retailer pays the covered electronic waste recycling fee to the
vendor that is separately stated on the vendor’s invoice to the retailer.

(D) The retailer provides an express statement on the invoice, contract, or
other record documenting the sale that is given to the consumer, that the
covered electronic waste recycling fee has been paid on behalf of the
consumer.

(3) For the purpose of making the election in paragraph (2), if the
conditions set forth in subparagraphs (A), (B), (C), and (D) of paragraph (2),
are met, the covered electronic waste recycling fee is a debt owed by the
vendor to the state, and the retailer is not liable for the fee.

(e) The retailer shall separately state the covered electronic waste
recycling fee on the receipt given to the consumer at the time of sale.

(f) On or before August 1, 2005, and, thereafter, no more frequently than
annually, and no less frequently than biennially, the board, in collaboration
with the department, shall review, at a public hearing, the covered electronic
waste recycling fee and shall make any adjustments to the fee to ensure that
there are sufficient revenues in the account to fund the covered electronic
waste recycling program established pursuant to this chapter. Adjustments to
the fee that are made on or before August 1, shall apply to the calendar year
beginning the following January 1. The board shall base an adjustment of the
covered electronic waste recycling fee on the both of the following factors:

(1) The sufficiency, and any surplus, of revenues in the account to fund
the collection, consolidation, and recycling of covered electronic waste that
is projected to be recycled in the state.
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(2) The sufficiency of revenues in the account for the board and the
department to administer, enforce, and promote the program established
pursuant to this chapter, plus a prudent reserve not to exceed 5 percent of the
amount in the account.

History.—Amended by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004. Stats. 2005, Ch. 59 (AB 575), in effect
July 18, 2005, designated existing subdivision (c) as paragraph (1); added paragraph (2) to subdivision (c); designated
existing subdivision (d) as paragraph (1); added paragraph (2) to subdivision (d); added paragraph (3) to subdivision (d);
inserted comma after “August 1” in second sentence of subdivision (f); and substituted “an” for “any” in third sentence
of subdivision (f).

42464.2. Collection of fees by board. [Repealed by Stats. 2004, Ch.
863 (SB 50), in effect September 29, 2004.]

42464.2. Collection of fees. The State Board of Equalization shall
collect the covered electronic waste recycling fee pursuant to the Fee
Collection Procedures Law (Part 30 (commencing with Section 55001) of
Division 2 of the Revenue and Taxation Code). For the purposes of this
section, the reference in the Fee Collection Procedures Law to “‘feepayer”
shall include a retailer, a consumer, and a vendor, in the case of a retailer’s

election pursuant to paragraph (2) of subdivision (d) of Section 42464.

History.—Added by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004. Stats. 2005, Ch. 59 (AB 575), in effect
July 18, 2005, added “covered electronic waste recycling” after “shall collect the”; deleted “imposed” after “fee’’;
deleted ““this chapter under” after “pursuant to”; substituted “the” for “a"; added a comma and deleted “and” after
“shall include a retailer”; and added after “a consumer” “/, and a vendor, in the case of a retailer’s election pursuant to
paragraph (2) of subdivision (d) of Section 42464.”

42464.4. Due date; returns and payments. (a) The covered
electronic waste recycling fee shall be due and payable quarterly on or before
the last day of the month following each calendar quarter. The payments shall
be accompanied by a return in the form as prescribed by the State Board of
Equalization or that person authorized to collect, including, but not limited
to, electronic media.

(b) The State Board of Equalization may require the payment of the fee
and the filing of returns for other than quarterly periods.

History.—Added by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

42464.6. Petition for redetermination and claim for refund.
(a) The State Board of Equalization shall not accept or consider a petition for
redetermination of fees determined under this chapter if the petition is
founded upon the grounds that an item is or is not a covered electronic
device. The State Board of Equalization shall forward to the department any
appeal of a determination that is based on the grounds that an item is or is not
a covered electronic device.

(b) The State Board of Equalization shall not accept or consider a claim
for refund of fees paid pursuant to this chapter if the claim is founded upon
the grounds that an item is or is not a covered electronic device. The State
Board of Equalization shall forward to the department any claim for refund
that is based on the grounds that an item is or is not a covered electronic
device.

History.—Added by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

42464.8. Disclosure of information by board. Notwithstanding
Section 55381 of the Revenue and Taxation Code, the State Board of
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Equalization may disclose the name, address, account number, and account
status of a person registered with the State Board of Equalization to collect

and remit the covered electronic waste recycling fee.
History.—Added by Stats. 2005, Ch. 59 (AB 575), in effect July 18, 2005.

Article 4. Manufacturer Responsibility
§ 42465. Sales of noncomplying electronic devices unlawful.
§ 42465.1.  Manufacturer’s name of brand to be readily visible.
§ 42465.2.  Duties of manufacturers; information and report.
§ 42465.3.  Manufacturer notification requirements.

42465. Sales of noncomplying electronic devices unlawful. On and
after the date specified in subdivision (a) of Section 42464, a person shall not
sell a new or refurbished covered electronic device to a consumer in this state
if the board or department determines that the manufacturer of that covered
electronic device is not in compliance with this chapter or as provided
otherwise by Section 25214.10.1 of the Health and Safety Code.

History.—Amended by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

42465.1. Manufacturer’s name of brand to be readily visible. On
and after January 1, 2005, or as specified otherwise in Section 25214.10.1 of
the Health and Safety Code, a person may not sell or offer for sale in this state
a new or refurbished covered electronic device unless the device is labeled
with the name of the manufacturer or the manufacturer’s brand label, so that
it is readily visible.

History.—Amended by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

42465.2. Duties of manufacturers; information and report. (a) On
or before July 1, 2005, or as specified otherwise in Section 25214.10.1 of the
Health and Safety Code, and at least once annually thereafter as determined
by the board, each manufacturer of a covered electronic device sold in this
state shall do all of the following:

(1) Submit to the board a report that includes all of the following
information:

(A) An estimate of the number of covered electronic devices sold by the
manufacturer in the state during the previous year.

(B) Abaseline or set of baselines that show the total estimated amounts of
mercury, cadmium, lead, hexavalent chromium, and PBB’s used in covered
electronic devices manufactured by the manufacturer in that year and the
reduction in the use of those hazardous materials from the previous year.

(C) A baseline or set of baselines that show the total estimated amount of
recyclable materials contained in covered electronic devices sold by the
manufacturer in that year and the increase in the use of those recyclable
materials from the previous year.

(D) A baseline or a set of baselines that describe any efforts to design
covered electronic devices for recycling and goals and plans for further
increasing design for recycling.

(E) A list of those retailers, including, but not limited to, Internet and
catalog retailers, to which the manufacturer provided a notice in the prior 12
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months pursuant to Section 42465.3 and subdivision (c) of Section
25214.10.1 of the Health and Safety Code.

(2) Make information available to consumers, that describes where and
how to return, recycle, and dispose of the covered electronic device and
opportunities and locations for the collection or return of the device, through
the use of a toll-free telephone number, Internet Web site, information
labeled on the device, information included in the packaging, or information
accompanying the sale of covered electronic device.

(b) (1) For the purposes of complying with paragraph (1) of subdivision
(a), a manufacturer may submit a report to the board that includes only those
covered electronic devices that include applications of the compounds listed
in subparagraph (B) of paragraph (1) of subdivision (a) that are exempt from
the Directive 2002/95/EC adopted by the European Parliament and the
Council of the European Union on January 27, 2003, and any amendments
made to that directive, if both of the following conditions are met, as
modified by Section 24214.10 of the Health and Safety Code:

(A) The manufacturer submits written verification to the department that
demonstrates, to the satisfaction of the department, that the manufacturer is
in compliance with Directive 2002/95/EC, and any amendments to that
directive, for those covered electronic devices for which it is not submitting
a report to the board pursuant to this subdivision.

(B) The department certifies that the manufacturer is in compliance with
Directive 2002/95/EC, and any amendments to that directive, for those
covered electronic devices for which the manufacturer is not submitting a
report to the board pursuant to this subdivision.

(2) When reporting pursuant to this subdivision, a manufacturer is
required only to report on specific applications of compounds used in
covered electronic devices that are exempt from Directive 2002/95/EC.

(c) Any information submitted to the board pursuant to subdivision (a)
that is proprietary in nature or a trade secret shall be subject to protection
under state laws and regulations governing that information.

History.—Amended by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

42465.3. Manufacturer notification requirements. A manufacturer
of a covered electronic device shall comply with the notification
requirements of subdivision (c) of Section 25214.10.1 of the Health and
Safety Code.

History.—Amended by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

Article 5. Administration

§ 42472. Statewide applicability of fee; local collection or recycling programs.
§ 42473. Fee declared not to be a tax.

§ 42474. Civil penalties.

§ 42474.5.  Enforcement of chapter.

§ 42475. Administration of chapter.

§ 42475.1.  Adoption of regulations by board and department. [Repealed.]

§ 42475.2. Emergency regulations.

§ 42475.3.  Electronic waste working group.

§ 42475.4.  Annual statewide recycling goals for covered electronic waste.
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42472. Statewide applicability of fee; local collection or recycling
programs. (a) The imposition of a covered electronic waste recycling fee
is a matter of statewide interest and concern and is applicable uniformly
throughout the state. A city, county, city and county, or other public agency
may not adopt, implement, or enforce an ordinance, resolution, regulation, or
rule requiring a consumer, manufacturer, or retailer to recycle covered
electronic devices or imposing a covered electronic waste recycling fee upon
a manufacturer, retailer, or consumer, unless expressly authorized under this
chapter.

(b) Nothing in this section prohibits the adoption, implementation, or
enforcement of any local ordinance, resolution, regulation, or rule governing
curbside or drop off recycling programs operated by, or pursuant to a contract
with, a city, county, city and county, or other public agency, including any
action relating to fees for these programs. Nothing in this section shall be
construed to affect any contract, franchise, permit, license, or other
arrangement regarding the collection or recycling of solid waste or household
hazardous waste.

42473. Fee declared not to be a tax. The Legislature declares that the
imposition of a covered electronic waste recycling fee would not result in the
imposition of a tax within the meaning of Article XIII A of the California
Constitution, because the amount and nature of the fee has a fair and
reasonable relationship to the adverse environmental burdens imposed by the
disposal of covered electronic devices and there is a sufficient nexus between
the fee imposed and the use of those fees to support the recycling and reuse
of these devices.

42474. Civil penalties. (a) Civil liability in an amount of up to two
thousand five hundred dollars ($2,500) per offense may be administratively
imposed by the board for each sale of a covered electronic device for which
a covered electronic waste recycling fee has not been paid pursuant to
Section 42464.

(b) A civil penalty in an amount of up to five thousand dollars ($5,000)
per offense may be imposed by a superior court for each sale of a covered
electronic device for which a covered electronic waste recycling fee has not
been paid pursuant to Section 42464.

(c) Civil liability in an amount of up to twenty-five thousand dollars
($25,000) may be administratively imposed by the board against
manufacturers for failure to comply with this chapter, except as otherwise
provided in subdivision (a).

42474.5. Enforcement of chapter. This chapter and all regulations
adopted pursuant to this chapter may be enforced by the department pursuant
to Chapter 6.5 (commencing with Section 25100) of Division 20 of the
Health and Safety Code.

42475. Administration of chapter. (a) The board shall administer
and enforce this chapter in consultation with the department.
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(b) The board and the department may adopt regulations pursuant to
Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title
2 of the Government Code that are necessary to implement this chapter, and
any other regulations that the board and the department determines are
necessary to implement the provisions of this chapter in a manner that is
enforceable.

(c) The board shall adopt regulations pursuant to Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code that ensure the protection of any proprietary information
submitted to the board by a manufacturer of covered electronic devices.

(d) The board and the department may prepare, publish, or issue any
materials that the board or department determines to be necessary for the
dissemination of information concerning the activities of the board or
department under this chapter.

(e) In carrying out this chapter, the board and the department may solicit
and use any and all expertise available in other state agencies, including, but
not limited to, the department, the Department of Conservation, and the State

Board of Equalization.
History.—Amended by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

42475.1. Adoption of regulations by board and department.
[Repealed by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.]

42475.2. Emergency regulations. (a) The board and the department
may each adopt regulations to implement and enforce this chapter as
emergency regulations.

(b) The emergency regulations adopted pursuant to this chapter shall be
adopted in accordance with Chapter 3.5 (commencing with Section 11340) of
Part 1 of Division 3 of Title 2 of the Government Code, and for the purposes
of that chapter, including Section 11349.6 of the Government Code, the
adoption of these regulations is an emergency and shall be considered by the
Office of Administrative Law as necessary for the immediate preservation of
the public peace, health, safety, and general welfare. Notwithstanding
Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title
2 of the Government Code, any emergency regulations adopted by the board
or the department pursuant to this section shall be filed with, but not be
repealed by, the Office of Administrative Law and shall remain in effect for
a period of two years or until revised by the department or the board,
whichever occurs sooner.

History.—Amended by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

42475.3. Electronic waste working group. The board in
collaboration with the department shall convene a covered electronic waste
working group comprised of representatives from manufacturers of covered
electronic devices and other interested parties to develop and, by July 1,
2005, advise the board and the State and Consumer Services Agency on
environmental purchasing criteria that may be used by state agencies to
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identify covered electronic devices with reduced environmental impacts. In
defining criteria, the group shall consider the environmental impacts of
products over their entire life cycle, as well as tradeoffs in other product
attributes such as safety, product functionality, and cost. The group shall also
consider any federal product evaluation or rating system, or market based
system to promote the development and sale of environmentally conscious
products.

42475.4. Annual statewide recycling goals for covered electronic
waste. (a) The board shall annually establish, and update as necessary,
statewide recycling goals for covered electronic waste. In implementing this
section, the board shall do all of the following:

(1) Post on its Web site information on the amount of covered electronic
devices sold in the state in the previous year as reported to the board.

(2) Post on its Web site information on the amount of covered electronic
waste recycled in the state in the previous year as reported to the board.

(3) Develop and adopt recycling goals, with input from manufacturers,
retailers, covered electronic waste recyclers, and collectors, that reflect
projections of covered electronic device sales, rates of obsolescence, and
stockpiles.

(b) Nothing in this section authorizes the board to establish any recycling
rates or dates by which a manufacturer of covered electronic devices shall
comply with this chapter, or to impose any other recycling goal or target on
a manufacturer of those devices.

Article 6. Financial Provisions *

§ 42476. Electronic Waste and Recovery and Recycling Account.

§ 42476.5. Duties of person exporting covered electronic waste.

§ 42476.6.  Export component part for reuse or recycling.

§ 42477. Electronic waste recovery payment schedule; authorized collector.
§ 42478. Electronic waste recovery payment schedule; recycler.

§ 42479. Payment process; eligibility for payment.

42476. Electronic Waste and Recovery and Recycling Account.
(a) The Electronic Waste and Recovery and Recycling Account is hereby
established in the Integrated Waste Management Fund. All fees collected
pursuant to this chapter shall be deposited in the account. Notwithstanding
Section 13340 of the Government Code, the funds in the account are hereby
continuously appropriated, without regard to fiscal year, for the following
purposes:

(1) To pay refunds of the covered electronic waste recycling fee imposed
under Section 42464.

* NOTE.—SEC. 24. of Stats. 2004, Ch. 863 (SB 50), effective September 29, 2004, states, (a) The Director of Finance
shall transfer, as a loan, up to five million dollars ($5,000,000) from the General Fund, and up to twenty-five million
dollars ($25,000,000) from any special fund authorized by law, to the California Integrated Waste Management Board,
to implement the changes made to the Electronic Waste Recycling Act by the act adding this section.

(b) Any loan made pursuant to this section shall be repaid on or before November 1, 2005, and shall be repaid prior
to making any expenditures pursuant to paragraph (1), (2), (3) or (4) of subdivision (a) of Section 42476 of the Public
Resources Code.
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(2) To make electronic waste recovery payments to an authorized
collector of covered electronic waste pursuant to Section 42479.

(3) To make electronic waste recycling payments to covered electronic
waste recyclers pursuant to Section 42479. (4) To make payments to
manufacturers pursuant to subdivision (g).

(b) (1) The money in the account may be expended for the following
purposes only upon appropriation by the Legislature in the annual Budget
Act:

(A) For the administration of this chapter by the board and the
department.

(B) To reimburse the State Board of Equalization for its administrative
costs of registering, collecting, making refunds, and auditing retailers and
consumers in connection with the covered electronic waste recycling fee
imposed under Section 42464.

(C) To provide funding to the department to implement and enforce
Chapter 6.5 (commencing with Section 25100) of Division 20 of the Health
and Safety Code, as that chapter relates to covered electronic devices, and
any regulations adopted by the department pursuant to that chapter.

(D) To establish the public information program specified in subdivision
(d).

(2) Any fines or penalties collected pursuant to this chapter shall be
deposited in the Electronic Waste Penalty Subaccount, which is hereby
established in the account. The funds in the Electronic Waste Penalty
Subaccount may be expended by the board or department only upon
appropriation by the Legislature.

(c) Notwithstanding Section 16475 of the Government Code, any interest
earned upon funds in the Electronic Waste Recovery and Recycling Account
shall be deposited in that account for expenditure pursuant to this chapter.

(d) Not more than 1 percent of the funds annually deposited in the
Electronic Waste Recovery and Recycling Account shall be expended for the
purposes of establishing the public information program to educate the public
in the hazards of improper covered electronic device storage and disposal and
on the opportunities to recycle covered electronic devices.

(e) The board shall adopt regulations specifying cancellation methods for
the recovery, processing, or recycling of covered electronic waste.

(f) The board may pay an electronic waste recycling payment or
electronic waste recovery payment for covered electronic waste only if all of
the following conditions are met:

(1) The covered electronic waste, including any residuals from the
processing of the waste, is handled in compliance with all applicable statutes
and regulations.
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(2) The manufacturer or the authorized collector or recycler of the
electronic waste provide a cost free and convenient opportunity to recycle
electronic waste, in accordance with the legislative intent specified in
subdivision (b) of Section 42461.

(3) If the covered electronic waste is processed, the covered electronic
waste is processed in this state according to the cancellation method
authorized by the board.

(4) The board declares that the state is a market participant in the business
of the recycling of covered electronic waste for all of the following reasons:

(A) The fee is collected from the state’s consumers for covered electronic
devices sold for use in the state.

(B) The purpose of the fee and subsequent payments is to prevent damage
to the public health and the environment from waste generated in the state.

(C) The recycling system funded by the fee ensures that economically
viable and sustainable markets are developed and supported for recovered
materials and components in order to conserve resources and maximize
business and employment opportunities within the state.

(g) (1) The board may make a payment to a manufacturer that takes back
a covered electronic device from a consumer in this state for purposes of
recycling the device at a processing facility. The amount of the payment
made by the board shall equal the value of the covered electronic waste
recycling fee paid for that device. To qualify for a payment pursuant to this
subdivision, the manufacturer shall demonstrate both of the following to the
board:

(A) The covered electronic device for which payment is claimed was used
in this state.

(B) The covered electronic waste for which a payment is claimed,
including any residuals from the processing of the waste, has been, and will
be, handled in compliance with all applicable statutes and regulations.

(2) A covered electronic device for which a payment is made under this
subdivision is not eligible for an electronic waste recovery payment or an
electronic waste recycling payment under Section 42479.

History.—Amended by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

42476.5. Duties of person exporting covered electronic waste. A
person who exports covered electronic waste, or a covered electronic device
intended for recycling or disposal, to a foreign country, or to another state for
ultimate export to a foreign country, shall do all of the following at least 60
days prior to export:

(a) Notify the department of the destination, disposition, contents, and
volume of the waste, or device intended for recycling or disposal to be
exported, and include with the notification the demonstrations required
pursuant to subdivisions (b) to (e), inclusive.
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(b) Demonstrate that the waste or device is being exported for the
purposes of recycling or disposal.

(c) Demonstrate that the importation of the waste or device is not
prohibited by an applicable law in the state or country of destination and that
any import will be conducted in accordance with all applicable laws. As part
of this demonstration, required import and operating licenses, permits, or
other appropriate authorization documents shall be forwarded to the
department.

(d) Demonstrate that the exportation of the waste or device is conducted
in accordance with applicable United States or applicable international law.

(e) (1) Demonstrate that the waste or device will be managed within the
country of destination only at facilities whose operations meet or exceed the
binding decisions and implementing guidelines of the Organization for
Economic Cooperation and Development for the environmentally sound
management of the waste or device being exported.

(2) The demonstration required by this subdivision applies to any country
of destination, notwithstanding that the country is not a member of the
Organization for Economic Cooperation and Development.

History.—Amended by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

42476.6. Export component part for reuse or recycling. Section
42476.5 does not apply to a component part of a covered electronic device
that is exported to an authorized collector or recycler and that is reused or
recycled into a new electronic component.

42477. Electronic waste recovery payment schedule; authorized
collector. (a) On July 1, 2004, or as specified otherwise in Section
25214.10.1 of the Health and Safety Code, and on July 1 every two years
thereafter, the board in collaboration with the department shall establish an
electronic waste recovery payment schedule for covered electronic wastes
generated in this state to cover the net cost for an authorized collector to
operate a free and convenient system for collecting, consolidating and
transporting covered electronic wastes generated in this state.

(b) The board shall make the electronic waste recovery payments either
directly to an authorized collector or to a covered electronic waste recycler
for payment to an authorized collector pursuant to this article.

History.—Amended by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

42478. Electronic waste recycling payment schedule; recycler.
(a) Except as provided in subdivision (b), on July 1, 2004, or as specified
otherwise in Section 25214.10.1 of the Health and Safety Code, and on July
1 every two years thereafter, the board, in collaboration with the department
shall establish a covered electronic waste recycling payment schedule for
covered electronic wastes generated in this state to cover the average net cost
for an electronic waste recycler to receive, process, and recycle each major
category, as determined by the board, of covered electronic waste received
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from an authorized collector. The board shall make the electronic waste
recycling payments to a covered electronic waste recycler pursuant to this
article.

(b) Until the board adopts a new payment schedule that covers the average
net cost for an electronic waste recycler to receive, process, and recycle each
major category, as determined by the board of covered electronic waste
received from an authorized collector, the amount of the covered electronic
waste recycling payment shall be equal to twenty-eight cents ($0.28) per
pound of the total weight of covered electronic waste received from an
authorized collector and subsequently processed for recycling.

History.—Amended by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

42479. Payment process; eligibility for payment. (a) (1) For
covered electronic waste collected for recycling on and after January 1, 2005,
the board shall make electronic waste recovery payments and electronic
waste recycling payments for the collection and recycling of covered
electronic waste to an authorized collector or covered electronic waste
recycler, respectively, upon receipt of a completed and verified invoice
submitted to the board by the authorized collector or recycler in the form and
manner determined by the board.

(2) To the extent authorized pursuant to Section 42477, a covered
electronic waste recycler shall make the electronic waste recovery payments
to an authorized collector upon receipt of a completed and verified invoice
submitted to the recycler by the authorized collector in the form and manner
determined by the board.

(b) An e-waste recycler is eligible for a payment pursuant to this section
only if the e-waste recycler meets all of the following requirements:

(1) The e-waste recycler is in compliance with applicable requirements of
Article 6 (commencing with Section 66273.70) of Chapter 23 of Division 4.5
of Title 22 of the California Code of Regulations.

(2) The e-waste recycler demonstrates to the board that any facility
utilized by the e-waste recycler for the handling, processing, refurbishment,
or recycling of covered electronic devices meets all of the following
standards:

(A) The facility has been inspected by the department within the past 12
months and had been found to be operating in conformance with all
applicable laws, regulations, and ordinances.

(B) The facility is accessible during normal business hours for
unannounced inspections by state or local agencies.

(C) The facility has health and safety, employee training, and
environmental compliance plans and certifies compliance with the plans.

(D) The facility meets or exceed the standards specified in Chapter 1
(commencing with Section 1171) of Part 4 of Division 2, Division 4
(commencing with Section 3200), and Division 5 (commencing with Section
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6300), of the Labor Code or, if all or part of the work is to be performed in
another state, the equivalent requirements of that state.
History.—Amended by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

Article 7. State Agency Procurement

§ 42480. Compliance with chapter by prospective bidders; violations.

42480. Compliance with chapter by prospective bidders;
violations. (a) (1) A state agency that purchases or leases covered
electronic devices shall require each prospective bidder, to certify that it, and
its agents, subsidiaries, partners, joint venturers, and subcontractors for the
procurement, have complied with this chapter and any regulations adopted
pursuant to this chapter, or to demonstrate that this chapter is inapplicable to
all lines of business engaged in by the bidder, its agents, subsidiaries,
partners, joint venturers, or subcontractors.

(2) The certification requirement set forth in paragraph (1) does not apply
to a credit card purchase of goods of two thousand five hundred dollars
($2,500) or less. The total amount of exemption authorized herein shall not
exceed seven thousand five dollars ($7,500) per year for each company from
which a state agency is purchasing goods by credit card. It shall be the
responsibility of each state agency to monitor the use of this exemption and
adhere to these restrictions on these purchases.

(b) Failure to provide certification pursuant to this section shall render the
prospective bidder and its agents, subsidiaries, partners, joint venturers, and
subcontractors ineligible to bid on the procurement of covered electronic
devices.

(c) The bid solicitation documents shall specify that the prospective
bidder is required to cooperate fully in providing reasonable access to its
records and documents that evidence compliance with this chapter.

(d) Any person awarded a contract by a state agency that is found to be in
violation of this section is subject to the following sanctions:

(1) The contract shall be voided by the state agency to which the
equipment, materials, or supplies were provided.

(2) The contractor is ineligible to bid on any state contract for a period of
three years.

(3) If the Attorney General establishes in the name of the people of the
State of California that any money, property, or benefit was obtained by a
contractor as a result of violating this section, the court may, in addition to
any other remedy, order the disgorgement of the unlawfully obtained money,
property, or benefit in the interest of justice.

History.—Stats. 2005, Ch. 381 (SB 828), in effect January 1, 2006, designated existing subdivision (a) as paragraph (1)
and added paragraph (2) to subdivision (a).
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Article 8. Inapplicability of Chapter *

§ 42485. Chapter not to be implemented under certain circumstances.
§ 42486. Chapter not implemented; provisions remaining operative.

42485. Chapter not to be implemented wunder certain
circumstances. Except as provided in subdivision (b) of Section 42486,
the board and the department shall not implement this chapter if either of the
following occur:

(a) A federal law, or a combination of federal laws, takes effect and does
all of the following:

(1) Establishes a program for the collection, recycling, and proper
disposal of covered electronic waste that is applicable to covered electronic
devices sold in the United States.

(2) Provides revenues to the state to support the collection, recycling, and
proper disposal of covered electronic waste, in an amount that is equal to, or
greater than, the revenues that would be generated by the fee imposed under
Section 42464.

(3) Requires covered electronic device manufacturers, retailers, handlers,
processors, and recyclers to dispose of those devices in a manner that is in
compliance with all applicable federal, state, and local laws and prohibits the
devices from being exported for disposal in a manner that poses a significant
risk to the public health or the environment.

(b) A trial court issues a judgment, which is not appealed, or an appellate
court issues an order affirming a judgment of a trial court, holding that out-
of-state manufacturers or retailers, or both, may not be required to collect the
fee authorized by this chapter. The out-of-state manufacturers or retailers, or
both, shall continue to collect the fee during the appellate process.

History.—Amended by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

42486. Chapter not implemented; provisions remaining operative.
(a) Except as provided in subdivision (b), the provisions of this chapter shall
become inoperative on the date that either of the events described in
subdivision (a) or (b) of Section 42485 occurs, and if both occur, the earlier
date.

(b) On the date specified in subdivision (a), the provisions of this chapter
shall remain operative only for the collection of fees, the liability for which
accrued prior to that date, making refunds, effecting credits, the disposition
of moneys collected, and commencing an action or proceeding pursuant to
this chapter.

History.—Added by Stats. 2004, Ch. 863 (SB 50), in effect September 29, 2004.

* NOTE.—SEC. 5. of Stats. 2003, Ch. 526 (SB 20), effective January 1, 2004, states, the provisions of this act are
severable. If any provision of this act or its application is held invalid, that invalidity shall not affect other provisions
or applications that can be given effect without the invalid provisions or application.
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REVENUE AND TAXATION CODE PROVISIONS

Relating to the Fee Collection Procedures Law *

(Part 30, Division 2)

Chapter 1 General Provisions and Definitions. §§ 55001-55004.

2 Fee. §§55021-55022.

3 Determinations. §§ 55040-55103.

4, Collection of Fee. §§ 55121-55209.5.

5. Overpayments and Refunds. §§ 55221-55281.

6 Administration and Taxpayers’ Bill of Rights. §§ 55301-55337.
7 Violations.  §§ 55361-55365.

8 Disclosure of Information. § 55381.

Cuapter 1. GENERAL PrROVISIONS AND DEFINITIONS
§ 55001. Title.

§ 55002. “Person.”
§ 55003. “Board.”
§ 55004. “Feepayer.”

55001. Title. This chapter shall be known and may be cited as the Fee
Collection Procedures Law.

55002. “Person.” “‘Person” means an individual, trust firm, joint
stock company, business concern, corporation, including, but not limited to,
a government corporation, partnership, limited liability company and
association. ““‘Person’ also includes any city, county, city and county, district,
commission, the state or any department, agency, or political subdivision
thereof, any interstate body, and the United States and its agencies and

instrumentalities to the extent permitted by law.

History.—Stats. 1994, Ch. 1200 (SB 469), in effect September 30, 1994, added “limited liability company” after
“partnership,” in the first sentence.

55003. “Board.” ‘“Board” means the State Board of Equalization.

55004. “Feepayer.” ‘“‘Feepayer” means any person liable for the
payment of the fees collected pursuant to this part.

Cuapter 2. FEe

§ 55021. Requirement to register with board; registration of feepayer.
§ 55022. Security.

55021. Requirement to register with board; registration of
feepayer. Every person who owes a fee which is subject to this part shall
register with the board.

55022. Security. The board, whenever it deems necessary to ensure
compliance with this part, may require any person subject to this part to place
with it any security that the board determines to be reasonable, taking into
account the circumstances of that person. The board may sell the security at
public auction if it becomes necessary to do so in order to recover any fee or
any amount required to be collected, including any interest or penalty due.
Notice of the sale shall be served upon the person who placed the security
personally or by mail.

* Stats. 1992, Ch. 407 (SB 1920), effective January 1, 1993.
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If service is made by mail, the notice shall be addressed to the person at his
or her address as it appears in the records of the board. Service shall be made
at least 30 days prior to the sale in the case of personal service, and at least
40 days prior to the sale in the case of service by mail. Upon any sale, any
surplus above the amounts due shall be returned to the person who placed the
security.

History.—Stats. 1994, Ch. 903 (SB 1733), in effect January 1, 1995, deleted the third sentence of the second paragraph
which read: “Security in the form of a bearer bond issued by the United States or the State of California which has a
:)I:::l:(i,lfi-llg market price may, however, be sold at private sale at a price not lower than the prevailing market price

CHAPTER 3. DETERMINATIONS

Article 1. Returns and Payments. §§ 55040-55046.5.
1.1. Payment by Electronic Funds Transfer. §§ 55050-55053.
2. Deficiency Determinations. §§ 55061-55064.
3. Redeterminations. §§ 55081-55087.
4. Jeopardy Determinations. §§ 55101-55103.

Article 1. Returns and Payments

§ 55040. Electronic filing.

§ 55041. Extension of time.

§ 55042. Penalties.

§ 55043. Interest rates. [Repealed.]

§ 55044. Relief of penalty; excusable delay.

§ 55045. Relief of fee, penalty, or interest due to reliance on advice from the board.
§ 55046. Relief of interest.

§ 55046.5.  Disaster.

55040. Electronic filing. A feepayer shall file a return in the form as
prescribed by the board, which may include, but not be limited to, electronic
media. Returns shall be authenticated in a form or pursuant to methods as
may be prescribed by the board.

History.—Added by Stats. 2002, Ch. 459 (AB 1936), in effect January 1, 2003.

55041. Extension of time. The board for good cause may extend, for
not to exceed one month, the time for making any return or paying any
amount required to be paid under this part. The extension may be granted at
any time if a request therefor is filed with the board within or prior to the
period for which the extension may be granted.

Any person to whom an extension is granted shall pay, in addition to the
fee, interest at the modified adjusted rate per month, or fraction thereof,
established pursuant to Section 6591.5 from the date on which the fee would
have been due without the extension until the date of payment.

55042. Penalties. (a) Any person who fails to pay any fee, except fees
determined by the board under Article 2 (commencing with Section 55061),
within the time required shall pay a penalty of 10 percent of the amount of the
fee, together with interest on that fee at the modified adjusted rate per month,
or fraction thereof, established pursuant to Section 6591.5, from the date on
which the fee became due and payable until the date of payment.

(b) Any person who fails to file a return within the time prescribed for
filing the return shall pay a penalty of 10 percent of the amount of the fee
with respect to the period for which the return is required.
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(c) The penalties imposed by this section shall be limited to a maximum

of 10 percent of the fee for which the return is required for any one return.

History.—Stats. 2000, Ch. 923 (AB 2894), effective January 1, 2001, deleted “If the fee . . . of the delinquency” of first
sentence, added subdivision (a), (b) and (c).

55043. Interest rates. [Repealed by Stats. 2000, Ch. 923 (AB 2894),
in effect January 1, 2001.]

55044. Relief of penalty; excusable delay. (a) If the board finds that
a person’s failure to make a timely return or payment is due to reasonable
cause and circumstances beyond the person’s control, and occurred
notwithstanding the exercise of ordinary care and the absence of willful
neglect, the person may be relieved of the penalty provided by Sections
55042, 55050, and 55086.

(b) Except as provided in subdivision (c), any person seeking to be
relieved of the penalty shall file with the board a statement, under penalty of
perjury, setting forth the facts upon which he or she bases his or her claim for
relief.

(c) The board shall establish criteria that provide for efficient resolution of

requests for relief pursuant to this section.

History.—Stats. 2000, Ch. 1052 (AB 2898), effective January 1, 2001, renumbered first sentence as subdivision (a),
renumbered second sentence as subdivision (b), substituted “55042, 55050, and 55086” for “55042 and 55086”, added
“Except as provided in subdivision (c)” to subdivision (b), added subdivision (c).

55045. Relief of fee, penalty, or interest due to reliance on advice
from the board. (a) If the board finds that a person’s failure to make a
timely report or payment is due to the person’s reasonable reliance on written
advice from the board, the person may be relieved of the fees imposed or
administered under this part and any penalty or interest added thereto.

(b) For purposes of this section, a person’s failure to make a timely report
or payment shall be considered to be due to reasonable reliance on written
advice from the board, only if the board finds that all of the following
conditions are satisfied:

(1) The person requested in writing that the board advise him or her
whether a particular activity or transaction is subject to the fee under this
part. The specific facts and circumstances of the activity or transaction shall
be fully described in the request.

(2) The board responded in writing to the person regarding the written
request for advice, stating whether or not the described activity or transaction
is subject to the fee, or stating the conditions under which the activity or
transaction is subject to the fee.

(3) The liability for fees applied to a particular activity or transaction
which occurred before either of the following:

(A) Before the board rescinded or modified the advice so given, by
sending written notice to the person of the rescinded or modified advice.

(B) Before a change in statutory or constitutional law, a change in the
board’s regulations, or a final decision of a court, which renders the board’s
earlier written advice no longer valid.
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(c) Any person seeking relief under this section shall file with the board
all of the following:

(1) A copy of the person’s written request to the board and a copy of the
board’s written advice.

(2) A statement under penalty of perjury setting forth the facts on which
the claim for relief is based.

(3) Any other information which the board may require.

(d) Only the person making the written request shall be entitled to rely on
the board’s written advice to that person.

55046. Relief of interest. (a) The board, in its discretion, may relieve
all or any part of the interest imposed on a person by this part where the
failure to pay fees is due in whole or in part to an unreasonable error or delay
by an employee of the board acting in his or her official capacity.

(b) For purposes of this section, an error or delay shall be deemed to have
occurred only if no significant aspect of the error or delay is attributable to an
act of, or a failure to act by, the fee payer.

(c) Any person seeking relief under this section shall file with the board a
statement under penalty of perjury setting forth the facts on which the claim
for relief is based and any other information which the board may require.

(d) The board may grant relief only for interest imposed on fee liabilities

that arise during taxable periods commencing on or after January 1, 2000.

History.—Added by Stats. 1999, Ch. 929 (AB 1638), in effect January 1, 2000. Stats. 2000, Ch. 923 (AB 2894), effective
January 1, 2001, deleted “or” after “not made timely,” in subdivision (a). Stats. 2001, Ch. 251 (AB 1123), substituted
“this part” for “Section 55043 and . . . made timely, or” in subdivision (a), effective January 1, 2002.

55046.5. Disaster. If the board finds that a person’s failure to make a
timely return or payment was due to a disaster, and occurred notwithstanding
the exercise of ordinary care and the absence of willful neglect, the person
may be relieved of interest provided by Sections 55041, 55042, 55050, and
55061.

Any person seeking to be relieved of the interest shall file with the board
a statement under penalty of perjury setting forth the facts upon which he or
she bases his or her claim for relief.
History.—Added by Stats. 2002, Ch. 152 (AB 1458), in effect January 1, 2003.

Article 1.1. Payment by Electronic Funds Transfer

§ 55050. Electronic funds transfer payments.
§ 55051. Relief of penalty.

§ 55052. Definitions.

§ 55053. Electronic filing.

55050. Electronic funds transfer payments. (a) Any person whose
estimated fee liability under this part averages twenty thousand dollars
($20,000) or more per month, as determined by the board pursuant to
methods of calculation prescribed by the board, shall remit amounts due by
an electronic funds transfer under procedures prescribed by the board.
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(b) Any person whose estimated fee liability under this part averages less
than twenty thousand dollars ($20,000) per month may elect to remit
amounts due by electronic funds transfer with the approval of the board.

(c) Any person remitting amounts due pursuant to subdivision (a) or (b)
shall perform electronic funds transfer in compliance with the due dates
prescribed for the payment of the fee. Payment is deemed complete on the
date the electronic funds transfer is initiated if settlement to the state’s
demand account occurs on or before the banking day following the date the
transfer is initiated. If settlement to the state’s demand account does not
occur on or before the banking day following the date the transfer is initiated,
payment is deemed to occur on the date settlement occurs.

(d) Any person remitting fees by electronic funds transfer shall, on or
before the due date of the remittance, file a return for the preceding reporting
period in the form and manner prescribed by the board. Any person who fails
to timely file the required return shall pay a penalty of 10 percent of the
amount of fees, exclusive of prepayments, with respect to the period for
which the return is required.

(e) Any person required to remit fees pursuant to this article who remits
those fees by means other than appropriate electronic funds transfer shall pay
a penalty of 10 percent of the fees incorrectly remitted.

(f) Any person who fails to pay any fee to the state or any amount of fee
required to be collected and paid to the state, except amounts of
determinations made by the board under Article 2 (commencing with Section
55061) within the time required shall pay a penalty of 10 percent of the fee
or amount of fee, in addition to the fee or amount of fee, plus interest at the
modified adjusted rate per month, or fraction thereof, established pursuant to
Section 6591.5, from the date on which the fee or the amount of fee required
to be collected became due and payable to the state until the date of payment.

(g) In determining whether a person’s estimated fee liability averages
twenty thousand dollars ($20,000) or more per month, the board may
consider returns filed pursuant to this part and any other information in the
board’s possession.

(h) The penalties imposed by subdivisions (d), (e), and (f) shall be limited
to a maximum of 10 percent of the fees due, exclusive of prepayments, for
any one return. Any person remitting fees by electronic funds transfer shall
be subject to the penalties under this section and not Section 55042.

(i) The board shall promulgate regulations pursuant to Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the

Government Code for purposes of implementing this section.

History.—Added by Stats. 2000, Ch. 923 (AB 2894), effective January 1, 2001. Stats. 2005, Ch. 519 (AB 1765), in effect
October 4, 2005, operative January 1, 2006, deleted the former last sentence of subdivision (b) which provided “The
election shall be operative for a minimum of one year.”

55051. Relief of penalty. If the board finds that a person’s failure to
make payment by an appropriate electronic funds transfer in accordance with
board procedures is due to reasonable cause and circumstances beyond the
person’s control, and occurred notwithstanding the exercise of ordinary care
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and in the absence of willful neglect, that person shall be relieved of the
penalty provided in subdivision (e) of Section 55050. Any person seeking to
be relieved of the penalty shall file with the board a statement under penalty
of perjury setting forth the facts upon which he or she bases his or her claim
for relief.

History.—Added by Stats. 2000, Ch. 923 (AB 2894), effective January 1, 2001.

55052. Definitions. (a) “Electronic funds transfer’” means any
transfer of funds, other than a transaction originated by check, draft, or
similar paper instrument, that is initiated through an electronic terminal,
telephonic instrument, or computer or magnetic tape, so as to order, instruct,
or authorize a financial institution to debit or credit an account. Electronic
funds transfers shall be accomplished by an automated clearinghouse debit,
an automated clearinghouse credit, or by Federal Reserve Wire Transfer
(Fedwire).

(b) “Automated clearinghouse” means any federal reserve bank, or an
organization established in agreement with the National Automated Clearing
House Association, that operates as a clearinghouse for transmitting or
receiving entries between banks or bank accounts and which authorizes an
electronic transfer of funds between these banks or bank accounts.

(c) “Automated clearinghouse debit” means a transaction in which the
state, through its designated depository bank, originates an automated
clearinghouse transaction debiting the person’s bank account and crediting
the state’s bank account for the amount of the fee. Banking costs incurred for
the automated clearinghouse debit transaction shall be paid by the state.

(d) ““‘Automated clearinghouse credit”” means an automated clearinghouse
transaction in which the person through his or her own bank, originates an
entry crediting the state’s bank account and debiting his or her own bank
account. Banking costs incurred for the automated clearinghouse credit
transaction charged to the state shall be paid by the person originating the
credit.

(e) “Fedwire transfer’” means any transaction originated by a person and
utilizing the national electronic payment system to transfer funds through the
federal reserve banks, when that person debits his or her own bank account
and credits the state’s bank account. Electronic funds transfers pursuant to
Section 55050 may be made by Fedwire only if payment cannot, for good
cause, be made according to subdivision (a), and the use of Fedwire is
preapproved by the board. Banking costs incurred for the Fedwire transaction
charged to the person and to the state shall be paid by the person originating
the transaction.

History.—Added by Stats. 2000, Ch. 923 (AB 2894), effective January 1, 2001.

55053. Electronic filing. (a) Any return, declaration, statement, or
other document required to be made under this part that is filed using
electronic media shall be filed and authenticated pursuant to any method or
form the board may prescribe.
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(b) Notwithstanding any other law, any return, declaration, statement, or
other document otherwise required to be signed that is filed by the taxpayer
using electronic media in a form as required by the board shall be deemed to
be a signed, valid original document, including upon reproduction to paper
form by the board.

(c) Electronic media includes, but is not limited to, computer modem,
magnetic media, optical disk, facsimile machine, or telephone.

History.—Added by Stats. 2001, Ch. 543 (SB 1185), effective January 1, 2002.

Article 2. Deficiency Determinations

§ 55061. Deficiency determinations; interest; penalty; notice of deficiency determination.
§ 55062. Limitations; deficiency determinations.
§ 55063. Limitations; deficiency determinations; decedents.

§ 55064. Waiver.

55061. Deficiency determinations; interest; penalty; notice of
deficiency determination. (a) If the board is dissatisfied with the return
filed or the amount of the fee paid to the state by any feepayer, or if no return
has been filed or no payment of the fee has been made to the state by a
feepayer, the board may compute and determine the amount to be paid, based
upon any information available to it. In addition, where the board is
authorized to collect a fee for another state agency, or where the board is
authorized to collect a fee under circumstances where the feepayer is not
required to file a return, the board may issue a notice of determination or
similar billing document for collection of the fee. One or more additional
determinations may be made of the amount of the fee due for one, or for more
than one period. The amount of the fee so determined shall bear interest at the
modified adjusted rate per month, or fraction thereof, established pursuant to
Section 6591.5, from the date the amount of the fee, or any portion thereof,
became due and payable until the date of payment. In making a
determination, the board may offset overpayments for a period or periods
against underpayments for another period or periods and against the interest
and penalties on the underpayments.

(b) If any part of the deficiency for which a determination of an additional
amount due is found to have been occasioned by negligence or intentional
disregard of this part or authorized regulations, a penalty of 10 percent of the
amount of the determination shall be added, plus interest as provided in
subdivision (a).

(c) If any part of the deficiency for which a determination of an additional
amount due is found to be occasioned by fraud or an intent to evade this part
or authorized regulations, a penalty of 25 percent of the amount of the
determination shall be added, plus interest as provided in subdivision (a).

(d) The board shall give to the feepayer written notice of its
determination. The notice shall be placed in a sealed envelope, with postage
paid, addressed to the feepayer at his or her address as it appears in the
records of the board. The giving of notice shall be deemed complete at the
time of the deposit of the notice in a United States Post Office, or a mailbox,
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sub-post office, substation or mail chute, or other facility regularly
maintained or provided by the United States Postal Service without extension
of time for any reason. In lieu of mailing, a notice may be served personally
by delivering to the person to be served and service shall be deemed complete
at the time of delivery. Personal service to a corporation may be made by
delivery of a notice to any person designated in the Code of Civil Procedure
to be served for the corporation with summons and complaint in a civil
action.

History.—Stats. 2004, Ch. 527 (SB 1881), in effect January 1, 2005, added second sentence providing “in addition,
where . . . collection of the fee” to subdivision (a), deleted ““made is" after “amount due is”’ in subdivision (b), and
deleted “,” after “to be served” in subdivision (d).

55062. Limitations; deficiency determinations. Except in the case of
fraud, intent to evade this part, authorized rules and regulations, or failure to
make a return, every notice of a determination of an additional amount due
shall be given within three years after the date when the amount should have
been paid or the return was due, or within three years after the return was
filed, whichever period expires later. In the case of failure to make a return,
the notice of determination shall be mailed within eight years after the date
the return was due.

History.—Ch. 1113, Stats. 1993, in effect January 1, 1994, added “or the return . . . expires later” after “have been
paid” in the first sentence.

55063. Limitations; deficiency determinations; decedents. In the
case of a deficiency arising under this part during the lifetime of a decedent,
a notice of deficiency determination shall be mailed within four months after
written request therefor, in the form required by the board, by the fiduciary of
the estate or trust or by any other person liable for the fee or any portion
thereof.

55064. Waiver. If before the expiration of the time prescribed in
Section 55062 for the mailing of a notice of deficiency determination the
feepayer has consented in writing to the mailing of the notice after that time,
the notice may be mailed at any time prior to the expiration of the period
agreed upon. The period so agreed upon may be extended by subsequent
agreements in writing made before the expiration of the period previously
agreed upon.

Article 3. Redeterminations

§ 55081. Petition for redetermination.

§ 55082. Form and content of petition.

§ 55083. Oral hearing.

§ 55084. Decrease or increase of determinations.
§ 55085. Finality date of order or decision.

§ 55086. Due date of determination; penalty.

§ 55087. Service of notice.

55081. Petition for redetermination. Any person from whom an
amount is determined to be due under Article 2 (commencing with Section
55061), or any person directly interested, may petition for a redetermination
thereof within 30 days after service upon him or her of notice of the
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determination. If a petition for redetermination is not filed within the 30-day
period, the amount determined to be due becomes final at the expiration
thereof.

55082. Form and content of petition. Every petition for
redetermination shall be in writing and shall state the specific grounds upon
which the petition is founded. The petition may be amended to state
additional grounds at any time prior to the date on which the board issues its
order or decision upon the petition for redetermination.

55083. Oral hearing. If a petition for redetermination is filed within
the 30-day period, the board shall reconsider the amount determined to be
due, and if the person has so requested in his or her petition, the board shall
grant him or her an oral hearing and shall give him or her 10 days’ notice of
the time and place of the hearing. The board may continue the hearing from
time to time as may be necessary.

55084. Decrease or increase of determinations. The board may
decrease or increase the amount of the determination before it become final,
but the amount may be increased only if a claim for the increase is asserted
by the board at or before the hearing. Unless the 25-percent penalty imposed
by subdivision (c) of Section 55061 applies to the amount of the
determination as originally made or as increased, the claim for increase must
be asserted within eight years after the date the return for the period for which
the increase is asserted was due.

55085. Finality date of order or decision. The order or decision of
the board upon a petition for redetermination shall become final 30 days after
service upon the petitioner of notice thereof.

55086. Due date of determination; penalty. All amounts determined
to be due by the board under Article 2 (commencing with Section 55061) are
due and payable at the time they become final, and if not paid when due and
payable, a penalty of 10 percent of the amount determined to be due shall be
added to the amount due and payable.

55087. Service of notice. Any notice required by this article shall be
served personally or by mail in the same manner as prescribed for service of
notice by subdivision (d) of Section 55061.

Article 4. Jeopardy Determinations
§ 55101. Jeopardy determinations; interest and penalty.
§ 55102. Petition for redetermination; security.
§ 55103. Administrative hearing.

55101. Jeopardy determinations; interest and penalty. If the board
believes that the collection of any amount of the fee will be jeopardized by
delay, it shall thereupon make a determination of the amount of the fee due,
noting that fact upon the determination, and the amount of the fee shall be
immediately due and payable. If the amount of the fee, interest, and penalty
specified in the jeopardy determination is not paid, or a petition for
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redetermination is not filed, within 10 days after the service upon the
feepayer of notice of determination, the determination becomes final, and the
delinquency penalty and interest provided in Section 55042 shall be attached
to the amount of the fee specified therein.

History.—Stats. 2004, Ch. 527 (SB 1881), in effect January 1, 2005, substituted ““Section 55042 for “’Sections 55042
and 55043" in last sentence.

55102. Petition for redetermination; security. The feepayer against
whom a jeopardy determination is made may file a petition for
redetermination thereof, pursuant to Article 3 (commencing with Section
55081), with the board within 10 days after the service upon the feepayer of
notice of the determination, but he or she shall, within the 10-day period,
deposit with the board any security that it deems necessary to ensure
compliance with the provisions of this part. The security may be sold by the
board at public sale if it becomes necessary to do so in order to recover any
amount due under this part. Notice of the sale may be served upon the person
who deposited the security personally or by mail in the same manner as
prescribed for service of notice by Section 55061. Upon any such sale, the
surplus, if any, above the amount due under this part shall be returned to the
person who deposited the security.

55103. Administrative hearing. In accordance with any rules and
regulations that the board may prescribe, the person against whom a jeopardy
determination is made may apply for an administrative hearing for one or
more of the following purposes:

(a) To establish that the determination is excessive.

(b) To establish that the sale of property that may be seized after issuance
of the jeopardy determination, or any part thereof, shall be delayed pending
the administrative hearing because the sale would result in irreparable injury
to the person.

(c) To request the release of all or a part of the property to the person.
(d) To request a stay of collection activities.

The application shall be filed within 30 days after service of the notice of
jeopardy determination and shall be in writing and state the specific factual
legal grounds upon which it is founded. The person shall not be required to
post any security in order to file the application and to obtain the hearing.
However, if the person does not deposit, within the 10-day period prescribed
in Section 55102, the security that the board deems necessary to ensure
compliance with this part, the filing of the application shall not operate as a
stay of collection activities, except the sale of property seized after issuance
of the jeopardy determination. Upon a showing of good cause for failure to
file a timely application for an administrative hearing, the board may allow
a filing of the application and grant the person an administrative hearing. The
filing of an application pursuant to this section shall not affect the provisions
of Section 55101 relating to the finality date of the determination or to
penalty and interest.
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Cuapter 4. CoLLECTION OF FEE

Suit for Fee. §§ 55121-55122.

Judgment for Fee. §§ 55141-55142.
Warrant for Collection. §§ 55161-55163.
Seizure and Sale. §§ 55181-55184.
Miscellaneous.  §§ 55201-55209.5.

Article 1. Suit for Fee

§ 55121. Legal actions to collect deficiencies.
§ 55122. Certificate of deficiency; writ of attachment.

Article

Nk W=

55121. Legal actions to collect deficiencies. The board may bring any
legal action that is necessary to collect any deficiency in the fee required to
be paid, and upon the board’s request, the Attorney General shall bring the
action.

55122. Certificate of deficiency; writ of attachment. In any suit
brought to enforce the rights of the state with respect to the fee, a certificate
by the board showing the delinquency shall be prima facie evidence of the
levy of the fee, the delinquency of the amount of the fee, interest, and penalty
set forth therein, and compliance by the board with all provisions of this part
in relation to the computation and levy of the fee. In the action, a writ of
attachment may be issued in the manner provided by Chapter 5 (commencing
with Section 485.010) of Title 6.5 of Part 2 of the Code of Civil Procedure.

Article 2. Judgment for Fee
§ 55141. Liens; perfection and enforceability of.
§ 55142. Release of liens.

55141. Liens; perfection and enforceability of. (a) If any person
fails to pay any amount imposed pursuant to this part at the time that it
becomes due and payable, the amount thereof, including penalties and
interest, together with any costs in addition thereto, shall thereupon be a
perfected and enforceable state tax lien. Such a lien is subject to Chapter 14
(commencing with Section 7150) of Division 7 of Title 1 of the Government
Code.

(b) For the purpose of this section, amounts are ‘“‘due and payable” on the
following dates:

(1) For amounts disclosed on a return received by the board before the
date the return is delinquent, the date the return would have been delinquent.

(2) For amounts disclosed on a return filed on or after the date the return
is delinquent, the date the return is received by the board.

(3) For amounts determined under Section 55101, the date the notice of
the board’s finding is mailed or issued.

(4) For all other amounts, the date the assessment is final.

55142. Release of liens. (a) If the board determines that the amount of
the fee, interest, and penalties are sufficiently secured by a lien on other
property or that the release or subordination of the lien imposed under this
article will not jeopardize the collection of the amount of the fee, interest, and
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penalties, the board may at any time release all or any portion of the property
subject to the lien from the lien or may subordinate the lien to other liens and
encumbrances.

(b) If the board finds that the liability represented by the lien imposed
under this article, including any interest accrued thereon, is legally
unenforceable, the board may release the lien.

(c) A certificate by the board to the effect that any property has been
released from a lien or that the lien has been subordinated to other liens and
encumbrances, is conclusive evidence that the property has been released or
that the lien has been subordinated as provided in the certificate.

Article 3. Warrant for Collection

§ 55161. Warrant; time of issuing.
§ 55162. Fees and expenses.
§ 55163. Collection of fees.

55161. Warrant; time of issuing. At any time within three years after
any person is delinquent in the payment of any amount herein required to be
paid, or within 10 years after the last recording or filing of a notice of state
tax lien under Section 7171 of the Government Code, the board, or its
authorized representative, may issue a warrant for the enforcement of any
liens and for the collection of any amount required to be paid to the state
under this part. The warrant shall be directed to any sheriff or marshal and
shall have the same effect as a writ of execution. The warrant shall be levied
and sale made pursuant to it in the manner and with the same effect as a levy
of, and sale pursuant to, a writ of execution.

History.—Stats. 1996, Ch. 872, in effect January 1, 1997, substituted ““or marshal” for *, marshal, or constable” after
“to any sheriff” in the second sentence.

55162. Fees and expenses. The board may pay or advance to the
sheriff or marshal, the same fees, commissions, and expenses for their
services as are provided by law for similar services pursuant to writ of
execution. The board, and not the court, shall approve the fees for publication
in a newspaper.

History.—Stats. 1996, Ch. 872, in effect January 1, 1997, substituted ““or marshal” for “’, marshal, or constable” after
“to the sheriff” in the first sentence.

55163. Collection of fees. The fees, commissions, and expenses are
the obligation of the person required to pay any amount under this part and
may be collected from him or her by virtue of the warrant or in any other
manner provided in this part for the collection of the fee.

Article 4. Seizure and Sale

§ 55181. Seizure and sale.
§ 55182. Notice of sale.
§55183.  Bill of sale; deed.
§55184. Disposition of proceeds.
55181. Seizure and sale. Whenever any feepayer is delinquent in the
payment of the fee, the board, or its authorized representative, may seize any
property, real or personal, of the feepayer, and sell at public auction the
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property seized, or a sufficient portion thereof, to pay the fee due, together
with any penalties imposed for the delinquency and all costs that have been
incurred on account of the seizure and sale.

55182. Notice of sale. Notice of the sale, and the time and place
thereof, shall be given to the delinquent feepayer and to all persons who have
an interest of record in the property at least 20 days before the date set for the
sale in the following manner:

The notice shall be personally served or enclosed in an envelope addressed
to the feepayer or other person at his or her last known residence or place of
business in this state as it appears upon the records of the board, if any, and
deposited in the United States registered mail, postage prepaid. The notice
shall be published pursuant to Section 6063 of the Government Code in a
newspaper of general circulation published in the city in which the property
or a part thereof is situated if any part thereof is situated in a city or, if not,
in a newspaper of general circulation published in the county in which the
property thereof is located.

Notice shall also be posted in both of the following manners:

(a) One public place in the city in which the interest in property is to be
sold if it is to be sold in a city or, if not to be sold in a city, one public place
in the county in which the interest to the property is to be sold.

(b) One conspicuous place on the property.

The notice shall contain a description of the property to be sold, a
statement of the amount due, including the fee, interest, penalties, and costs,
the name of the feepayer, and the further statement that unless the amount
due is paid on or before the time fixed in the notice of the sale, the property,
or so much thereof as may be necessary, will be sold in accordance with law
and notice.

55183. Bill of sale; deed. At the sale, the property shall be sold by the
board, or by its authorized agent, in accordance with law and notice, and the
board shall deliver to the purchaser a bill of sale for the personal property and
a deed for any real property sold. The bill of sale or deed vests title in the
purchaser. The unsold portion of any property seized may be left at the place
of sale at the risk of the feepayer.

55184. Disposition of proceeds. If, after the sale, the money received
exceeds the amount of all fees, penalties, and costs due the state from the
feepayer, the board shall return the excess to him or her and obtain his or her
receipt. If any persons having an interest in or lien upon the property files
with the board prior to the sale notice of his or her interest, the board shall
withhold any excess pending a determination of the rights of the respective
parties to the excess moneys by a court of competent jurisdiction. If the
receipt of the feepayer is not available, the board shall deposit the excess
moneys with the Controller, as trustee for the owner, subject to the order of
the feepayer, his or her heirs, successors, or assigns.



42 COVERED ELECTRONIC WASTE RECYCLING FEE
Revenue and Taxation Code

History.—Stats. 1996, Ch. 860 (AB 2260), in effect January 1, 1997, substituted ““to the excess moneys" for ““thereto”
after ““the respective parties” in the second sentence and substituted ““Controller” for “Treasurer” after “moneys with
the” in the last sentence.

Article 5. Miscellaneous

§ 55201. Notice to creditors.

§ 55202. Withholds; prohibitions against transfer or disposal.
§ 55203. Withholds; banks.

§ 55204. Withholds; liability.

§ 55205. Notice of levy.

§ 55205.5. Employer withheld earnings.

§ 55206. Remedies; cumulative.

§ 55207. Remedies.

§ 55208. Furnishing of partnership agreement.

§ 55209. Installment payment agreement.

§ 55209.5. Installment payment agreement; annual statement.

55201. Notice to creditors. If any feepayer is delinquent in the
payment of any obligation imposed by this part, or if any determination has
been made against a feepayer which remains unpaid, the board may, not later
than three years after the payment becomes delinquent, or within 10 years
after the last recording or filing of a notice of state tax lien under Section
7171 of the Government Code, give notice thereof, personally or by first-
class mail, to all persons, including any officer or department of the state or
any political subdivision or agency of the state, having in their possession or
under their control any credits or other personal property belonging to the
feepayer, or owing any debts to the feepayer. In the case of any state officer,
department, or agency, the notice shall be given to the officer, department, or
agency prior to the time it presents the claim of the delinquent feepayer to the
Controller.

55202. Withholds; prohibitions against transfer or disposal. After
receiving the notice, the persons so notified shall not transfer or make any
other disposition of the credits, other personal property, or debts in their
possession or under their control at the time they receive the notice until the
board consents to a transfer or disposition or until 60 days after the receipt of
the notice, whichever occurs first.

55203. Withholds; banks. All persons so notified shall immediately,
after receipt of the notice, advise the board of all credits, other personal
property, or debts in their possession, or under their control, or owing by
them. If the notice seeks to prevent the transfer or other disposition of a
deposit in a bank or other credits or personal property in the possession or
under the control of a bank, the notice, to be effective, shall state the amount,
interest, and penalty due from the person and shall be delivered or mailed to
the branch or office of the bank at which the deposit is carried or mailed to
the branch or office of the bank at which the deposit is carried or at which the
credits or personal property is held. Notwithstanding any other provision of
law, with respect to a deposit in a bank or other credits or personal property
in the possession or under the control of a bank, the notice shall only be
effective with respect to an amount not in excess of the amount, interest, and
penalty due from the person.
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55204. Withholds; liability. If, during the effective period of the
notice to withhold, any person so notified makes any transfer or disposition
of the property or debts required to be withheld, to the extent of the value of
the property or the amount of the debts thus transferred or paid, he or she
shall be liable to the state for any indebtedness due under this part from the
person with respect to whose obligation the notice was given, if solely by
reason of that transfer or disposition, the state is unable to recover the
indebtedness of the person with respect to whose obligation the notice was
given.

Text of section operative through June 30, 2001

55205. Notice of levy. (a) The board may, by notice of levy, served
personally or by first-class mail, require all persons having in their
possession, or under their control, any payments, credits other than
payments, or other personal property belonging to the
fee payer or other person liable for any amount under this part to withhold
from these credits or other personal property the amount of the fee, interest,
or penalties due from the fee payer or other person, or the amount of any
liability incurred under this part, and to transmit the amount withheld to the
board at the time it may designate. The notice of levy shall have the same
effect as a levy pursuant to a writ of execution except for the continuing
effect of the levy, as provided in subdivision (b).

(b) The amount required to be withheld is the lesser of the following:

(1) The amount due stated on the notice.

(2) The sum of both of the following:

(A) The amount of the payments, credits other than payments, or personal
property described above and under the person’s possession or control when
the notice of levy is served on the person.

(B) The amount of each payment that becomes due following service of
the notice of levy on the person and prior to the expiration of the levy.

(c) For the purposes of this section, the term “payments’ does not include
earnings as that term is defined in subdivision (a) of Section 706.011 of the
Code of Civil Procedure or funds in a deposit account as defined in Section
9105 of the Commercial Code. The term ““payments’” does include any of the
following:

(1) Payments due for services of independent contractors, dividends,
rents, royalties, residuals, patent rights, or mineral or other natural rights.

(2) Payments or credits due or becoming due periodically as a result of an
enforceable obligation to the fee payer or other person liable for the fee.

(3) Any other payments or credits due or becoming due the fee payer or
other person liable as the result of written or oral contracts for services or
sales whether denominated as wages, salary, commission, bonus, or
otherwise.

(d) In the case of a financial institution, to be effective, the notice shall
state the amount due from the feepayer and shall be delivered or mailed to the
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branch office of the financial institution where the credits or other property
are held, unless another branch or office is designated by the financial
institution to receive the notice.

History.—Stats. 1998, Ch. 609 (SB 2232), in effect January 1, 1999, added subdivision designation ““(a)"” to the first
paragraph and “(d)” to the second paragraph, substituted “payments, credits other than payments,” after “their
control, any” in the first sentence, and added “The notice of . . . in subdivision (b).” as the second sentence in
subdivision (a), and added subdivisions (b) and (c).

Text of section operative July 1, 2001

55205. Notice of levy. (a) The board may, by notice of levy, served
personally or by first-class mail, require all persons having in their
possession, or under their control, any payments, credits other than
payments, or other personal property belonging to the feepayer or other
person liable for any amount under this part to withhold from these credits or
other personal property the amount of the fee, interest, or penalties due from
the feepayer or other person, or the amount of any liability incurred under
this part, and to transmit the amount withheld to the board at the time it may
designate. The notice of levy shall have the same effect as a levy pursuant to
a writ of execution except for the continuing effect of the levy, as provided
in subdivision (b).

(b) The amount required to be withheld is the lesser of the following:

(1) The amount due stated on the notice.

(2) The sum of both of the following:

(A) The amount of the payments, credits other than payments, or personal
property described above and under the person’s possession or control when
the notice of levy is served on the person.

(B) The amount of each payment that becomes due following service of
the notice of levy on the person and prior to the expiration of the levy.

(c) For the purposes of this section, the term “payments’” does not include
earnings as that term is defined in subdivision (a) of Section 706.011 of the
Code of Civil Procedure or funds in a deposit account as defined in paragraph
(29) of subdivision (a) of Section 9102 of the Commercial Code. The term
“payments’’ does include any of the following:

(1) Payments due for services of independent contractors, dividends,
rents, royalties, residuals, patent rights, or mineral or other natural rights.

(2) Payments or credits due or becoming due periodically as a result of an
enforceable obligation to the feepayer or other person liable for the fee.

(3) Any other payments or credits due or becoming due the feepayer or
other person liable as the result of written or oral contracts for services or
sales whether denominated as wages, salary, commission, bonus, or
otherwise.

(d) In the case of a financial institution, to be effective, the notice shall
state the amount due from the feepayer and shall be delivered or mailed to the
branch office of the financial institution where the credits or other property
are held, unless another branch or office is designated by the financial
institution to receive the notice.
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History.—Stats. 1998, Ch. 609 (SB 2232), in effect January 1, 1999, added subdivision designation ““(a)” to the first
paragraph and “(d)” to the second paragraph, substituted “payments, credits other than payments,” after “their
control, any” in the first sentence, and added “The notice of . . . in subdivision (b).” as the second sentence in
subdivision (a), and added subdivisions (b) and (c). Stats. 1999, Ch. 991 (SB 45), in effect January 1, 2000, but operative
July 1, 2001, substituted “paragraph (29) of subdivision (c) of Section 9102" for ““Section 9105" after ““as defined in” in
subdivision (d).

55205.5. Employer withheld earnings. (a) Notwithstanding Article
7 (commencing with Section 706.151) of Chapter 5 of Title 9 of Part 2 of the
Code of Civil Procedure, if the board determines upon receiving information
from a fee payer or other person liable for any amount under this part that the
person’s employer withheld earnings for taxes pursuant to Section 55205 and
failed to remit the withheld earnings to the board, the employer shall be liable
for the amount not remitted. The board’s determination shall be based on
payroll documents or other substantiating evidence furnished by the person
liable for the tax.

(b) Upon its determination, the board shall mail notice to the employer at
its last known address that upon failure to remit the withheld earnings to the
board within 15 days of the date of its notice to the employer, the employer
shall be liable for that amount which was withheld and not remitted.

(c) If the employer fails to remit the amount withheld to the board upon
notice, that amount for which the employer is liable shall be determined,
collected, and paid as though it were a tax deficiency. The amount may be
assessed at any time prior to seven years from the first day that the unremitted
amount, in the aggregate, was first withheld. Interest shall accrue on that
amount from the first day that the unremitted amount, in the aggregate, was
first withheld.

(d) When the determination against the employer is final and due and
payable, the person’s account shall be immediately credited with an amount
equal to that determined amount as though it were a payment received by the
board on the first date that the unremitted amount, in the aggregate, was first
withheld by the employer.

(e) Collection against the person liable for the tax is stayed for both the
following amount and period:

(1) An amount equal to the amount determined by the board under
subdivision (a).

(2) The earlier of the time the credit is applied to the person’s account
pursuant to subdivision (d) or the determination against the employer is
withdrawn or revised and the person is notified by the board thereof.

(f) If under this section an amount that was withheld and not remitted to
the board is final and due and payable by the employer and credited to the
person’s account, this remedy shall be the exclusive remedy for the person to
recover that amount from the employer.

(g) This section shall apply to determinations made by the board on or
after the effective date of the act adding this section.

History.—Added by Stats. 2000, Ch. 1052 (AB 2898), in effect January 1, 2001.

55206. Remedies; cumulative. The remedies of the state provided for

in this chapter are cumulative, and no action taken by the board or by the
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Attorney General constitutes an election by the state or any of its officers to
pursue any remedy to the exclusion of any other remedy for which provision
is made in this part.

55207. Remedies. The amounts required to be paid by any person
under this part, together with interest and penalties, shall be satisfied first in
any of the following cases:

(a) Whenever the person is insolvent.

(b) Whenever the person makes a voluntary assignment of his or her
assets.

(c) Whenever the estate of the person in the hands of executors,
administrators, or heirs is insufficient to pay all debts due from the deceased.

(d) Whenever the estate and effects of an absconding, concealed, or
absent person required to pay any amount under this part are levied upon by
process of law.

This section does not give the state a preference over a lien or security
interest which was recorded or perfected prior to the time when the state
records or files its lien, as provided in Section 7171 of the Government Code.

The preference given to the state by this section is subordinate to the
preferences given to claims for personal services by Sections 1204 and 1206
of the Code of Civil Procedure.

55208. Furnishing of partnership agreement. The board shall not be
subject to subdivisions (c) and (d) of Section 16307 of the Corporations Code
unless, at the time of application for or issuance of a permit, license, or
registration number under this part, the applicant furnishes to the board a
written partnership agreement that provides that all business assets shall be
held in the name of the partnership.

History.—Added by Stats. 1996, Ch. 1003 (AB 583), in effect January 1, 1997.

55209. Installment payment agreement. (a) The board may, in its
discretion, enter into a written installment payment agreement with a person
for the payment of any fees due, together with interest thereon and any
applicable penalties, in installments over an agreed period. With mutual
consent, the board and the fee payer may alter or modify the agreement.

(b) Upon failure of a person to fully comply with the terms of an
installment payment agreement with the board, the board may terminate the
agreement by mailing a notice of termination to the person. The notice shall
include an explanation of the basis for the termination and inform the person
of his or her right to request an administrative review of the termination.
Fifteen days after the mailing of the notice, the installment payment
agreement shall be void, and the total amount of the fees, interest, and
penalties due shall be immediately payable.

(c) The board shall establish procedures for an administrative review for
persons requesting that review whose installment payment agreements are
terminated under subdivision (b). The collection of fees, interest, and
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penalties that are the subject of the terminated installment payment
agreement may not be stayed during this administrative review process.

(d) Subdivision (b) shall not apply to any case where the board finds
collection of the fee to be in jeopardy.

(e) Except in the case of fraud, if an installment payment agreement is
entered into within 45 days from the date on which the board’s notice of
determination or redetermination becomes final, and the person complies
with the terms of the installment payment agreement, the board shall relieve
the penalty imposed pursuant to Section 55086.

History.—Added by Stats. 1999, Ch. 929 (AB 1638), in effect January 1, 2000. Stats. 2000, Ch. 1052 (AB 2898), effective
January 1, 2001, added subdivision (e).

55209.5. Installment payment agreement; annual statement. The
board, beginning no later than January 1, 2001, shall provide each taxpayer
who has an installment payment agreement in effect under Section 55209 an
annual statement setting forth the initial balance at the beginning of the year,
the payments made during the year, and the remaining balance as of the end

of the year.
History.—Added by Stats. 2000, Ch. 1052 (AB 2898), in effect January 1, 2001.

CHAPTER 5. OVERPAYMENTS AND REFUNDS

Article 1. Claim for Refund. §§ 55221-55226.
2. Suit for Refund. §§ 55242-55248.
3. Recover of Erroneous Refunds. §§ 55261-55263.
4. Cancellations. § 55281.

Article 1. Claim for Refund

§ 55221. Credits and refunds.

§ 55221.5.  Excess fee reimbursement.

§ 55222. Claim; limitation periods.

§ 55222.1.  Claim; limitation period; financially disabled.

§55222.2.  Claim; limitation period; overpayments from levies or liens.
§ 55223. Effects of failure to file claim.

§ 55224. Notice of action on claim.

§ 55225. Interest on overpayments.

§ 55226. Interest disallowed for intentional or careless overpayments.

55221. Credits and refunds. (a) If the board determines that any
amount of the fee, penalty, or interest has been paid more than once or has
been erroneously or illegally collected or computed, the board shall set forth
that fact in its records and certify the amount collected in excess of what was
legally due and the person from whom it was collected or by whom paid. The
excess amount collected or paid shall be credited on any amounts then due
from the person from whom the excess amount was collected or by whom it
was paid under this part, and the balance shall be refunded to the person, or
his or her successors, administrators, or executors.

(b) Any proposed determination by the board that is in excess of fifty
thousand dollars ($50,000) shall be available as a public record for at least 10
days prior to the effective date of that determination.

History.—Stats. 1995, Ch. 555, in effect January 1, 1996, added subdivision letter (a), substituted “its records and
certify” for “the records of the board and shall certify to the State Board of Control” after “that fact in” in the first
sentence of, and substituted “The” for “If approved by the State Board of Control, the” before “excess amount



48 COVERED ELECTRONIC WASTE RECYCLING FEE
Revenue and Taxation Code

collected” in the second sentence of, subdivision (a); completely rewrote the second paragraph which previously set a
maximum threshold of $50,000 for which the board would not have to obtain the approval of the State Board of Control;
and added subdivision (b).

55221.5. Excess fee reimbursement. When an amount represented by
a feepayer subject to this part to a customer as constituting reimbursement for
fees subject to this part is computed upon an amount that is not taxable or is
in excess of the fee amount and is actually paid by the customer to the
feepayer, the amount so paid shall be returned by the feepayer to the
customer upon notification by the State Board of Equalization or the
customer that the excess has been ascertained. If the feepayer fails or refuses
to do so, the amount so paid, if knowingly or mistakenly computed by the
feepayer upon an amount that is not subject to the fee or is in excess of the
fee amount, shall be remitted by that feepayer to this state. Those amounts
remitted to the state by the feepayer shall be credited by the board on any
amounts due and payable from the feepayer which are subject to this part and
are based on the same activity, and the balance, if any, shall constitute an

obligation due from the feepayer to this state.
History.—Added by Stats. 1996, Ch. 1087, in effect January 1, 1997.

55222. Claim; limitation periods. (a) Except as provided in
subdivision (b), no refund shall be approved by the board after three years
from the due date of the payment for the period for which the overpayment
was made, or, with respect to determinations made under Article 2
(commencing with Section 55061) of Chapter 3, after six months from the
date the determinations have become final, or six months from the date of
overpayment, whichever period expires later, unless a claim therefor is filed
with the board within that period. No credit shall be approved by the board
after the expiration of that period, unless a claim for credit is filed with the
board within that period or unless the credit relates to a period for which a
waiver is given pursuant to Section 55064.

(b) A refund may be approved by the board for any period for which a
waiver is given under Section 55064 if a claim therefor is filed with the board
before the expiration of the period agreed upon.

(c) Every claim for refund or credit shall be in writing and shall state the
specific grounds upon which the claim is founded.

History.—Stats. 2001, Ch. 543 (SB 1185), substituted “after” for “within” and “from the date” for “after” in subdivision
(a), effective January 1, 2002.

55222.1. Claim; limitation period; financially disabled. (a) The
limitation period specified in Section 55222 shall be suspended during any
period of a person’s life that the person is financially disabled.

(b) (1) For purposes of subdivision (a), a person is financially disabled if
the person is unable to manage his or her financial affairs by reason of
medically determinable physical or mental impairment of the person which
can be expected to result in death or which has lasted or ran be expected to
last for a continuous period of not less than 12 months. A person shall not be
considered to have an impairment unless proof of the existence thereof is
furnished in the form and manner as the board may require.
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(2) A person shall not be treated as financially disabled during any period
that the person’s spouse or any other person is authorized to act on behalf of
the person in financial matters.

(c) This section applies to periods of disability commencing before, on, or
after the effective date of the act adding this section, but does not apply to any
claim for refund that (without regard to this section) is barred by the
operation or rule of law, including res judicata, as of the effective date of the
act adding this section.

History.—Added by Stats. 2000, Ch. 1052 (AB 2898), in effect January 1, 2001.

55222.2. Claim; limitation period; overpayments from levies or
liens. Notwithstanding Section 55222, a refund of an overpayment of any
fee, penalty, or interest collected by the board by means of levy, through the
use of liens, or by other enforcement procedures, shall be approved if a claim

for a refund is filed within three years of the date of an overpayment.
History.—Added by Stats. 2006, Ch. 364 (AB 3076), in effect January 1, 2007.

55223. Effects of failure to file claim. Failure to file a claim within
the time prescribed in this article constitutes a waiver of all demands against
the state on account of the overpayment.

55224. Notice of action on claim. Within 30 days after disallowing
any claim, in whole or in part, the board shall serve written notice of its action
on the claimant pursuant to Section 55061.

55225. Interest on overpayments. Interest shall be computed,
allowed, and paid upon any overpayment of any amount of fee at the
modified adjusted rate per month established pursuant to Section 6591.5,
from the first day of the monthly period following the period during which
the overpayment was made. For purposes of this section, “monthly period”
means the period commencing on the day after the due date of the payment
and continuing through the same date in the immediately following month. In
addition, a refund or credit shall be made of any interest imposed upon the
claimant with respect to the amount being refunded or credited.

The interest shall be paid as follows:

(a) In the case of a refund, to the last day of the monthly period following
the date upon which the claimant, if he or she has not already filed a claim,
is notified by the board that a claim may be filed or the date upon which the
claim is approved by the board, whichever date is earlier.

(b) In the case of a credit, to the same date as to that to which interest is

computed on the fee or amount against which the credit is applied.

History.—Stats. 1996, Ch. 1087, in effect January 1, 1997, substituted “monthly period following the period” for
“calendar month following the month” after “day of the” in the first sentence of, added “For purposes
of . . . immediately following month.” as the second sentence of, the first paragraph and substituted “last day of the
monthly period” for “15th day of the calendar month” after “refund, to the” in, and deleted “or the date upon which the
claim is certified to the State Board of Control, whichever date is earlier” after “may be filed” in, subdivision (a). Stats.
1997, Ch. 620 (SB 1102), in effect January 1, 1998, added “, if he or she has not already filed a claim,” after “which the
claimant” and added “or the date . . . date is earlier” after “may be filed” in subdivision (a).

55226. Interest disallowed for intentional or careless
overpayments. (a) If the board determines that any overpayment has been
made intentionally or by reason of carelessness, it shall not allow any interest
thereon.
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(b) If any person who has filed a claim for refund requests the board to
defer action on the claim, the board, as a condition to deferring action, may
require the claimant to waive interest for the period during which the person
requests the board to defer action on the claim.

History.—Stats. 1998, Ch. 420 (SB 2230), in effect January 1, 1999, added subdivision designation “(a)” and added
subdivision (b).

Article 2. Suit for Refund

§ 55242. Necessity of refund claim.

§ 55243. Action for refund; limitation.

§ 55244. Effect of failure to timely mail notice of action.
§ 55245. Effect of failure to timely bring suit.

§ 55246. Disposition of amount of judgment.

§ 55247. Interest allowed on judgment.

§ 55248. Judgment for assignee forbidden.

55242. Necessity of refund claim. No suit or proceeding shall be
maintained in any court for the recovery of any amount alleged to have been
erroneously or illegally assessed or collected unless a claim for refund or
credit has been duly filed.

55243. Action for refund; limitation. Within 90 days after the
mailing of the notice of the board’s action upon a claim for refund or credit,
the claimant may bring an action against the board on the grounds set forth
in the claim in a court of competent jurisdiction in the County of Sacramento
for the recovery of the whole or any part of the amount with respect to which
the claim has been disallowed.

55244. Effect of failure to timely mail notice of action. If the board
fails to mail notice of action on a claim within six months after the claim is
filed, the claimant may, prior to the mailing of notice by the board, consider
the claim disallowed and bring an action against the board on the grounds set
forth in the claim for the recovery of the whole or any part of the amount
claimed as an overpayment.

55245. Effect of failure to timely bring suit. Failure to bring suit or
action within the time specified in this article constitutes a waiver of all
demands against the state on account of any alleged overpayments.

55246. Disposition of amount of judgment. If judgment is rendered
for the plaintiff, the amount of the judgment shall first be credited on any fee
due from the plaintiff, and the balance shall be refunded to the plaintiff.

55247. Interest allowed on judgment. In any judgment, interest shall
be allowed at the modified adjusted rate per annum established for
overpayments pursuant to Section 6591.5, upon the amount found to have
been illegally collected from the date of payment of the amount to the date of
allowance of credit on account of the judgment, or to a date preceding the
date of the refund warrant by not more than 30 days, the date to be
determined by the board.
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55248. Judgment for assignee forbidden. A judgment shall not be
rendered in favor of the plaintiff in any action brought against the board to
recover any fee paid when the action is brought by or in the name of an
assignee of the feepayer paying the fee or by any person other than the person
who has paid the fee.

As used in this section, “‘assignee” does not include a person who has
acquired the business of the feepayer which gave rise to the fee and who is
thereby a successor in interest to the feepayer.

Article 3. Recover of Erroneous Refunds

§ 55261. Erroneous refunds; actions.
§ 55262. Place of trial.
§ 55262. Interest on erroneous refunds.

§ 55263. Rules of procedure.

55261. Erroneous refunds; actions. (a) The Controller may recover
any refund or part thereof that is erroneously made, and any credit or part
thereof that is erroneously allowed, in an action brought in a court of
competent jurisdiction in the County of Sacramento in the name of the people
of the State of California.

(b) As an alternative to subdivision (a), the board may recover any refund
or part thereof that is erroneously made, and any credit or part thereof that is
erroneously allowed. In recovering any erroneous refund or credit, the board
may, in its discretion, issue a deficiency determination in accordance with
Article 2 (commencing with Section 55061) or Article 4 (commencing with
Section 55101) of Chapter 3. Except in the case of fraud, the deficiency
determination shall be made by the board within three years from the date of
the Controller’s warrant or date of credit.

History.—Stats. 1998, Ch. 609 (SB 2232), in effect January 1, 1999, added subdivision designation ““(a)"”, substituted
“that” for “which” after “or part thereof”, and deleted “, and the action shall be tried in the County of Sacramento
unless the court, with the consent of the Attorney General, orders a change of place of trial. The Attorney General shall
prosecute the action, and the provisions of the Code of Civil Procedure relating to service of summons, pleadings,
proofs, trials, and appeals are le to the prc dings” after ““State of California” in subdivision (a), and added
subdivision (b).

Note.—Sec. 61, of Stats. 1998, Ch. 609 (SB 2232), effective January 1, 1999, states: It is the intent of the Legislature
in enacting those provisions of this act that allow the State Board of Equalization to recover refunds administratively that
no increase in taxpayer costs result from taxpayer compliance with these provisions.

55262. Place of trial. In any action brought pursuant to subdivision (a)
of Section 55261, the court may, with the consent of the Attorney General,
order a change in the place of trial.

History.—Added by Stats. 1998, Ch. 609 (SB 2232), in effect January 1, 1999.

55262. Interest on erroneous refunds. (a) Notwithstanding any
other provision of this part, if the board finds that neither the person liable for
payment of fees nor any party related to that person has in any way caused an
erroneous refund for which an action for recovery is provided under Section
55261, no interest shall be imposed on the amount of that erroneous refund
until 30 days after the date on which the board mails a notice of
determination for repayment of the erroneous refund to the person. The act of
filing a claim for refund shall not be considered as causing the erroneous
refund.
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(b) This section shall be operative for any action for recovery under

Section 55261 on or after January 1, 2000.
History.—Added by Stats. 1999, Ch. 929 (AB 1638), in effect January 1, 2000.

55263. Rules of procedure. The Attorney General shall prosecute any
action brought pursuant to subdivision (a) of Section 55263, and the
provisions of the Code of Civil Procedure relating to service of summons,
pleadings, proof, trials, and appeals shall apply to the proceedings.

History.—Added by Stats. 1998, Ch. 609 (SB 2232), in effect January 1, 1999.

Article 4. Cancellations

§ 55281. Cancellation of determinations.

55281. Cancellation of determinations. (a) If any amount has been
illegally determined, either by the person filing the return or by the board, the
board shall certify the amount determined to be in excess of the amount
legally due and the person against whom the determination was made and
authorize the cancellation of the amount upon the records of the board.

(b) Any proposed determination by the board that is in excess of fifty
thousand dollars ($50,000) shall be available as a public record for at least 10
days prior to the effective date of that determination.

History.—Stats. 1995, Ch. 555, in effect January 1, 1996, added subdivision letter (a), deleted “in excess of fifty
thousand dollars ($50,000)” after “If any amount”, deleted “to the State Board of Control” after “board shall certify”,
substituted “and” for “. If the State Board of Control approves, it shall” after “determination was made”, and deleted “If
an amount not exceeding fifty thousand dollars ($50,000) has been illegally determined, either by the person filing a
return or by the board, the board, without certifying this fact to the State Board of Control, shall authorize the
cancellation of the amount upon the records of the board.” as the third sentence, in subdivision (a); and added
subdivision (b).

CHAPTER 6. ADMINISTRATION AND TAXPAYERS’ BILL OF RiGHTS

Article 1. Administration. §§ 55301-55305.
2. The California Taxpayers’ Bill of Rights. §§ 55321-55337.

Article 1. Administration

§ 55301. Enforcement by board; rules and regulations.

§ 55302. Examination of records.

§ 55303. Employees and representatives of board.

§ 55304. Certificate of notice.

§ 55305. Information confidential; tax preparer.

55301. Enforcement by board; rules and regulations. The board

shall enforce this part and may prescribe, adopt, and enforce rules and
regulations relating to the administration and enforcement of this part.

55302. Examination of records. The board may make examinations
of the books and records of any feepayer as it may deem necessary in
carrying out this part.

55303. Employees and representatives of board. The board may
employ accountants, auditors, investigators, and other expert and clerical
assistance necessary to enforce its powers and perform its duties under this
part.

55304. Certificate of notice. A certificate by the board or an
employee of the board stating that a notice required by this part was given by



COVERED ELECTRONIC WASTE RECYCLING FEE 53
Revenue and Taxation Code

mailing or personal service shall be prima facie evidence in any
administrative or judicial proceeding of the fact and regularity of the mailing
or personal service in accordance with any requirement of this part for the
giving of a notice. Unless otherwise specifically required, any notice
provided by this part to be mailed or served may be given either by mailing
or by personal service in the manner provided for giving notice of a
deficiency determination.

55305. Information confidential; tax preparer. (a) Except as
otherwise provided by law, any person who is engaged in the business of
preparing, or providing services in connection with the preparation of,
returns under Chapter 3 (commencing with Section 55041), or any person
who for compensation prepares any such return for any other person, and
who knowingly or recklessly does either of the following shall be guilty of a
misdemeanor, and, upon conviction thereof, shall be fined not more than one
thousand dollars ($1,000) or imprisoned no more than one year, or both,
together with the costs of prosecution:

(1) Discloses any information furnished to him or her for, or in connection
with, the preparation of the return.

(2) Uses that information for any purpose other than to prepare, or assist
in preparing, the return.

(b) Subdivision (a) shall not apply to disclosure of information if that
disclosure is made pursuant to the person’s consent or pursuant to a

subpoena, court order, or other compulsory legal process.
History.—Added by Stats. 2000, Ch. 1052 (AB 2898), in effect January 1, 2001.

Article 2. The California Taxpayers’ Bill of Rights

§ 55321. Administration.
§ 55322. Taxpayers’” Rights Advocate.

§ 55323. Education and information program.

§ 55324. Annual hearing for taxpayers to propose law changes.
§ 55325. Preparation of statements by board.

§ 55326. Limit on revenue collected or assessed.

§ 55327. Evaluation of employee’s contact with taxpayers.

§ 55328. Plan to timely resolve claims and petitions.

§ 55329. Procedures related to protest hearings.

§ 55330. Reimbursement to taxpayer.

§ 55331. Investigation for nontax administration purposes.
§ 55332. Settlement of disputed tax liabilities. [Repealed.]
§ 55332. Settlement authority.

§ 55332.5.  Offers in compromise.

§ 55333. Release of levy.

§ 55333.5.  Return of property.

§ 55334. Exemptions from levy.

§ 55335. Claim for reimbursement of bank charges by taxpayer.
§ 55336. Preliminary notice to taxpayers prior to lien.

§ 55337. Disregard by board employee or officer.

55321. Administration. The board shall administer this article.
Unless the context indicates otherwise, the provisions of this article shall
apply to this part.
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55322. Taxpayers’ Rights Advocate. (a) The board shall establish
the position of the Taxpayers’” Rights Advocate. The advocate or his or her
designee shall be responsible for facilitating resolution of taxpayer
complaints and problems, including any taxpayer complaints regarding
unsatisfactory treatment of taxpayers by board employees, and staying
actions where taxpayers have suffered or will suffer irreparable loss as the
result of those actions. Applicable statutes of limitation shall be tolled during
the pendency of a stay. Any penalties and interest that would otherwise
accrue shall not be affected by the granting of a stay.

(b) The advocate shall report directly to the executive officer of the board.

55323. Education and information program. (a) The board shall
develop and implement an education and information program directed at,
but not limited to, all of the following groups:

(1) Taxpayers newly registered with the board.

(2) Board audit and compliance staff.

(b) The education and information program shall include all of the
following:

(1) A program of written communication with newly registered taxpayers
explaining in simplified terms their duties and responsibilities.

(2) Participation in seminars and similar programs organized by federal,
state, and local agencies.

(3) Revision of taxpayer educational materials currently produced by the
board that explain the most common areas of taxpayer nonconformance in
simplified terms.

(4) Implementation of a continuing education program for audit and
compliance personnel to include the application of new legislation to
taxpayer activities and areas of recurrent taxpayer noncompliance of
inconsistency of administration.

(c) Electronic media used pursuant to this section shall not represent the

voice, picture, or name of members of the board or of the Controller.

History.—Stats. 1999, Ch. 929 (AB 1638), in effect January 1, 2000, added “and compliance” after “program for audit”
in paragraph (4) of subdivision (b).

55324. Annual hearing for taxpayers to propose law changes. The
board shall conduct an annual hearing before the full board where industry
representatives and individual taxpayers are allowed to present their
proposals on changes to the Fee Collection Procedures Law which may
further improve voluntary compliance and the relationship between
taxpayers and government.

55325. Preparation of statements by board. The board shall prepare
and publish brief but comprehensive statements in simple and nontechnical
language that explain procedure, remedies, and the rights and obligations of
the board and taxpayers. As appropriate, statements shall be provided to
taxpayers with the initial notice of audit, the notice of proposed additional
taxes, any subsequent notice of tax due, or other substantive notices.
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Additionally, the board shall include this language for statements in the
annual tax information bulletins that are mailed to taxpayers.

55326. Limit on revenue collected or assessed. (a) The amount of
revenue collected or assessed pursuant to this part shall not be used for any
of the following:

(1) To evaluate individual officers or employees.

(2) To impose or suggest production quotas or goals.

(b) The board shall certify in its annual report submitted pursuant to
Section 15616 of the Government Code that revenue collected or assessed is
not used in a manner prohibited by subdivision (a).

55327. Evaluation of employee’s contact with taxpayers. The board
shall develop and implement a program that will evaluate an individual
employee’s or officer’s performance with respect to his or her contact with
taxpayers. The development and implementation of the program shall be
coordinated with the Taxpayers’ Rights Advocate.

55328. Plan to timely resolve claims and petitions. The board shall,
in cooperation with the Taxpayers’ Rights Advocate, and other interested
taxpayer-oriented groups, develop a plan to reduce the time required to
resolve petitions for redetermination and claims for refunds. The plan shall
include determination of standard timeframes and special review of cases
which take more time than the appropriate standard timeframe.

55329. Procedures related to protest hearings. Procedures of the
board, relating to appeals staff review conferences before a staff attorney or
supervising tax auditor independent of the assessing department, shall
include all of the following:

(a) Any conference shall be held at a reasonable time at a board office that
is convenient to the taxpayer.

(b) The conference may be recorded only if prior notice is given to the
taxpayer and the taxpayer is entitled to receive a copy of the recording.

(c) The taxpayer shall be informed prior to any conference that he or she
has a right to have present at the conference his or her attorney, accountant,
or other designated agent.

55330. Reimbursement to taxpayer. (a) Every taxpayer is entitled to
be reimbursed for any reasonable fees and expenses related to a hearing
before the board if all of the following conditions are met:

(1) The taxpayer files a claim for the fees and expenses with the board
within one year of the date the decision of the board becomes final.

(2) The board, in its sole discretion, finds that the action taken by the
board staff was unreasonable.

(3) The board decides that the taxpayer be awarded a specific amount of
fees and expenses related to the hearing, in an amount determined by the
board in its sole discretion.
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(b) To determine whether the board staff has been unreasonable, the board
shall consider whether the board staff has established that its position was
substantially justified.

(c) The amount of reimbursed fees and expenses shall be limited to the
following:

(1) Fees and expenses incurred after the date of the notice of
determination, jeopardy determination, or a claim for refund.

(2) If the board finds that the staff was unreasonable with respect to
certain issues but reasonable with respect to other issues, the amount of
reimbursed fees and expenses shall be limited to those that relate to the issues
where the staff was found unreasonable.

(d) Any proposed award by the board pursuant to this section shall be
available as a public record for at least 10 days prior to the effective date of
the award.

(e) The amendments to this section by the act adding this subdivision shall

be operative for claims filed on or after January 1, 2000.

History.—Stats. 1996, Ch. 1087 (SB 1827), in effect January 1, 1997, substituted “board” for ‘’State Board of Control”
after “expenses with the” in paragraph (1) of, substituted “decides” for “makes a recommendation to the State Board
of Control” after “The board” in paragraph (3) of, and deleted “The State Board of Control concurs with the
recommendation and orders the board to provide reimbursement of fees and expenses to the taxpayer.” as paragraph
(4) of, subdivision (a), and added subdivision (d). Stats. 1999, Ch. 929 (AB 1638), in effect January 1, 2000, added “within
one year . . . board becomes final” after “with the board” in paragraph (1) of, and substituted “in an amount . . . its
sole discretion” for “which shall be determined by the board” after “to the hearing,” in paragraph (3) of, subdivision (a),
substituted “board staff has . . . substantially justified” for “feepayer has established that the position of the board
staff was not substantially justified” after “consider whether the” in subdivision (b), and added subdivision (e).
Stats. 2000, Ch. 1052 (AB 2898), effective January 1, 2001, substituted ““the notice of determination . . . claim for
refund” for “filing petitions for . . . claims for refund” in paragraph (1) of subdivision (c).

55331. Investigation for nontax administration purposes. (a) An
officer or employee of the board acting in connection with any law
administered by the board shall not knowingly authorize, require, or conduct
any investigation of, or surveillance over, any person for nontax
administration related purposes.

(b) Any person violating subdivision (a) shall be subject to disciplinary
action in accordance with the State Civil Service Act, including dismissal
from office or discharge from employment.

(c) This section shall not apply with respect to any otherwise lawful
investigation concerning organized crime activities.

(d) The provisions of this section are not intended to prohibit, restrict, or
prevent the exchange of information where the person is being investigated
for multiple violations which include hazardous substances tax violations.

(e) For the purposes of this section:

(1) “Investigation” means any oral or written inquiry directed to any
person, organization, or governmental agency.

(2) ““Surveillance’ means the monitoring of persons, places, or events by
means of electronic interception, overt or covert observations, or
photography, and the use of informants.

55332. Settlement of disputed tax liabilities. [Repealed by
Stats. 1995, Ch. 497 (SB 722), in effect January 1, 1996.]
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55332. Settlement authority. (a) Itis the intent of the Legislature that
the State Board of Equalization, its staff, and the Attorney General pursue
settlements as authorized under this section with respect to fee matters in
dispute that are the subject of protests, appeals, or refund claims, consistent
with a reasonable evaluation of the costs and risks associated with litigation
of these matters.

(b) (1) Except as provided in paragraph (3) and subject to paragraph (2),
the executive director or chief counsel, if authorized by the executive
director, of the board may recommend to the State Board of Equalization,
itself, a settlement of any fee matter in dispute.

(2) No recommendation of settlement shall be submitted to the board,
itself, unless and until that recommendation has been submitted by the
executive director or chief counsel to the Attorney General. Within 30 days
of receiving that recommendation, the Attorney General shall review the
recommendation and advise, in writing, the executive director or chief
counsel of the board of his or her conclusions as to whether the
recommendation is reasonable from an overall perspective. The executive
director or chief counsel shall, with each recommendation of settlement
submitted to the board, itself, also submit the Attorney General’s written
conclusions obtained pursuant to this paragraph.

(3) Asettlement of any civil fee matter in dispute involving a reduction of
fee or penalties in settlement, the total of which reduction of fee and penalties
in settlement does not exceed five thousand dollars ($5,000), may be
approved by the executive director and chief counsel, jointly. The executive
director shall notify the board, itself, of any settlement approved pursuant to
this paragraph.

(c) Whenever a reduction of fees, or penalties, or total fees and penalties
in settlement in excess of five hundred dollars ($500) is approved pursuant to
this section, there shall be placed on file, for at least one year, in the office of
the executive director of the board a public record with respect to that
settlement. The public record shall include all of the following information:

(1) The name or names of the feepayers who are parties to the settlement.
(2) The total amount in dispute.
(3) The amount agreed to pursuant to the settlement.

(4) A summary of the reasons why the settlement is in the best interests of
the State of California.

(5) For any settlement approved by the board, itself, the Attorney
General’s conclusion as to whether the recommendation of settlement was
reasonable from an overall perspective.

The public record shall not include any information that relates to any
trade secret, patent, process, style of work, apparatus, business secret, or
organizational structure that, if disclosed, would adversely affect the
feepayer or the national defense.
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(d) The members of the State Board of Equalization shall not participate
in the settlement of fee matters pursuant to this section, except as provided in
subdivision (e).

(e) (1) Any recommendation for settlement shall be approved or
disapproved by the board, itself, within 45 days of the submission of that
recommendation to the board. Any recommendation for settlement that is not
either approved or disapproved by the board, itself, within 45 days of the
submission of that recommendation shall be deemed approved. Upon
approval of a recommendation for settlement, the matter shall be referred
back to the executive director or chief counsel in accordance with the
decision of the board.

(2) Disapproval of a recommendation for settlement shall be made only
by a majority vote of the board. Where the board disapproves a
recommendation for settlement, the matter shall be remanded to board staff
for further negotiation, and may be resubmitted to the board, in the same
manner and subject to the same requirements as the initial submission, at the
discretion of the executive director or chief counsel.

(f) All settlements entered into pursuant to this section shall be final and
nonappealable, except upon a showing of fraud or misrepresentation with
respect to a material fact.

(g) Any proceedings undertaken by the board itself pursuant to a
settlement as described in this section shall be conducted in a closed session
or sessions. Except as provided in subdivision (c), any settlement considered
or entered into pursuant to this section shall constitute confidential
information for purposes of Section 55381.

(h) This section shall apply only to fee matters in dispute on or after the
effective date of the act adding this subdivision.

(1) The Legislature finds that it is essential for fiscal purposes that the
settlement program authorized by this section be expeditiously implemented.
Accordingly, Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code shall not apply to any
determination, rule, notice, or guideline established or issued by the board in
implementing and administering the settlement program authorized by this
section.

History.—Added by Stats. 1995, Ch. 497 (SB 722), in effect January 1, 1996. Stats. 2003, Ch. 605 (SB 1060), in effect
January 1, 2004, added “, for at least one year,” after “placed on file” to subdivision (c). Stats. 2006, Ch. 364 (AB 3076),
in effect January 1, 2007, substituted “Except as provided in paragraph (3) and subject” for “Subject”” before “to
paragraph (2)” in paragraph (1) of, added “, itself,” after “submitted to the board” in the first and third sentences of
paragraph (2) of, and added paragraph (3) to subdivision (b); added “, or penalties, or total tax and penalties” after ““a
reduction of fees” in the first paragraph of, and substituted “For any settlement approved by the board, itself, the” for
“The" before “Attorney General’s conclusion” in the first sentence of paragraph (5) of subdivision (c); added “, itself,”
after “disapproved by the board” in the second sentence of paragraph (1) of subdivision (e); and added ““considered or"”
after “any settlement” in the second sentence of subdivision (g).

55332.5. Offers in compromise. (a) (1) Beginning on January 1,
2007, the executive director and chief counsel of the board, or their delegates,

may compromise any final fee liability where the reduction of fees is seven
thousand five hundred dollars ($7,500) or less.
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(2) Except as provided in paragraph (3), the board, upon recommendation
by its executive director and chief counsel, jointly, may compromise a final
fee liability involving a reduction in fees in excess of seven thousand five
hundred dollars ($7,500). Any recommendation for approval of an offer in
compromise that is not either approved or disapproved within 45 days of the
submission of the recommendation shall be deemed approved.

(3) The board, itself, may by resolution delegate to the executive director
and the chief counsel, jointly, the authority to compromise a final fee liability
in which the reduction of fees is in excess of seven thousand five hundred
dollars ($7,500), but less than ten thousand dollars ($10,000).

(b) For purposes of this section, “‘a final fee liability’’ means any final fee
liability arising under Part 30 (commencing with Section 55001), or related
interest, additions to fees, penalties, or other amounts assessed under this
part.

(c) Offers in compromise shall be considered only for liabilities that were
generated from a business that has been discontinued or transferred, where
the fee payer making the offer no longer has a controlling interest or
association with the transferred business or has a controlling interest or
association with a similar type of business as the transferred or discontinued
business.

(d) Offers in compromise shall not be considered where the fee payer has
been convicted of felony tax evasion under this part during the liability
period.

(e) For amounts to be compromised under this section, the following
conditions shall exist:

(1) The fee payer shall establish that:

(A) The amount offered in payment is the most that can be expected to be
paid or collected from the fee payer’s present assets or income.

(B) The fee payer does not have reasonable prospects of acquiring
increased income or assets that would enable the fee payer to satisfy a greater
amount of the liability than the amount offered, within a reasonable period of
time.

(2) The board shall have determined that acceptance of the compromise is
in the best interest of the state.

(f) A determination by the board that it would not be in the best interest of
the state to accept an offer in compromise in satisfaction of a final fee liability
shall not be subject to administrative appeal or judicial review.

(g) (1) Offers for liabilities with a fraud or evasion penalty shall require
a minimum offer of the unpaid fee and fraud or evasion penalty.

(2) The minimum offer may be waived if it can be shown that the fee
payer making the offer was not the person responsible for perpetrating the
fraud or evasion. This authorization to waive only applies to partnership
accounts where the intent to commit fraud or evasion can be clearly
attributed to a partner of the fee payer.
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(h) When an offer in compromise is either accepted or rejected, or the
terms and conditions of a compromise agreement are fulfilled, the board shall
notify the fee payer in writing. In the event an offer is rejected, the amount
posted will either be applied to the liability or refunded, at the discretion of
the fee payer.

(i) When more than one fee payer is liable for the debt, such as with
spouses or partnerships or other business combinations, including, but not
limited to, fee payers who are liable through dual determination or
successor’s liability, the acceptance of an offer in compromise from one
liable fee payer shall reduce the amount of the liability of the other fee payers
by the amount of the accepted offer.

(j) Whenever a compromise of fees or penalties or total fees and penalties
in excess of five hundred dollars ($500) is approved, there shall be placed on
file for at least one year in the office of the executive director of the board a
public record with respect to that compromise. The public record shall
include all of the following information:

(1) The name of the fee payer.

(2) The amount of unpaid fees and related penalties, additions to fees,
interest, or other amounts involved.

(3) The amount offered.

(4) A summary of the reason why the compromise is in the best interest of
the state. The public record shall not include any information that relates to
any trade secrets, patent, process, style of work, apparatus, business secret, or
organizational structure, that if disclosed, would adversely affect the fee
payer or violate the confidentiality provisions of Section 55381. No list shall
be prepared and no releases distributed by the board in connection with these
statements.

(k) Any compromise made under this section may be rescinded, all
compromised liabilities may be reestablished, without regard to any statute
of limitations that otherwise may be applicable, and no portion of the amount
offered in compromise refunded, if either of the following occurs:

(1) The board determines that any person did any of the following acts
regarding the making of the offer:

(A) Concealed from the board any property belonging to the estate of any
fee payer or other person liable for the fee.

(B) Received, withheld, destroyed, mutilated, or falsified any book,
document, or record or made any false statement, relating to the estate or
financial condition of the fee payer or other person liable for the fee.

(2) The fee payer fails to comply with any of the terms and conditions
relative to the offer.

(I) Any person who, in connection with any offer or compromise under
this section, or offer of that compromise to enter into that agreement,
willfully does either of the following shall be guilty of a felony and, upon
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conviction, shall be fined not more than fifty thousand dollars ($50,000) or
imprisoned in the state prison, or both, together with the costs of
investigation and prosecution:

(1) Conceals from any officer or employee of this state any property
belonging to the estate of a fee payer or other person liable in respect of the
fee.

(2) Receives, withholds, destroys, mutilates, or falsifies any book,
document, or record, or makes any false statement, relating to the estate fee.

(m) For purposes of this section, ‘“person” means the fee payer, any
member of the fee payer’s family, any corporation, agent, fiduciary, or
representative of, or any other individual or entity acting on behalf of, the fee
payer, or any other corporation or entity owned or controlled by the fee payer,
directly or indirectly, or that owns or controls the fee payer, directly or
indirectly.

History.—Added by Stats. 2006, Ch. 364 (AB 3076), in effect January 1, 2007.

55333. Release of levy. (a) The board shall release any levy or notice
to withhold issued pursuant to this part on any property in the event of any of
the following:

(1) The expense of the sale process exceeds the liability for which the levy
is made.

(2) The Taxpayers’ Rights Advocate orders the release of the levy or
notice to withhold upon his or her finding that the levy or notice to withhold
threatens the health or welfare of the taxpayer or his or her spouse and
dependents or family.

(b) The board shall not sell any seized property until it has first notified
the taxpayer in writing of the exemptions from levy under Chapter 4
(commencing with Section 703.010) of Title 9 of the Code of Civil
Procedure.

(c) This section shall not apply to the seizure of any property as a result of
a jeopardy assessment.

55333.5. Return of property. (a) Exceptin any case where the board
finds collection of the fee to be in jeopardy, if any property has been levied
upon, the property or the proceeds from the sale of the property shall be
returned to the fee payer if the board determines any one of the following:

(1) The levy on the property was not in accordance with the law.

(2) The fee payer has entered into and is in compliance with an
installment payment agreement pursuant to Section 55209 to satisfy the fee
liability for which the levy was imposed, unless that or another agreement
allows for the levy.

(3) The return of the property will facilitate the collection of the fee
liability or will be in the best interest of the state and the fee payer.

(b) Property returned under paragraphs (1) and (2) of subdivision (a) is
subject to the provisions of Section 55335.

History.—Added by Stats. 1999, Ch. 929 (AB 1638), in effect January 1, 2000.
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55334. Exemptions from levy. Exemptions from levy under Chapter
4 (commencing with Section 703.010) of Title 9 of the Code of Civil
Procedure shall be adjusted for purposes of enforcing the collection of debts
under this part to reflect changes in the California Consumer Price Index
whenever the change is more than 5 percent higher than any previous
adjustment.

55335. Claim for reimbursement of bank charges by taxpayer.
(a) A taxpayer may file a claim with the board for reimbursement of bank
charges and any other reasonable third-party check charge fees incurred by
the taxpayer as the direct result of an erroneous levy or notice to withhold by
the board. Bank and third-party charges include a financial institution’s or
third party’s customary charge for complying with the levy or notice to
withhold instructions and reasonable charges for overdrafts that are a direct
consequence of the erroneous levy or notice to withhold. The charges are
those paid by the taxpayer and not waived for reimbursement by the financial
institution or third party. Each claimant applying for reimbursement shall file
a claim with the board that shall be in a form as may be prescribed by the
board. In order for the board to grant a claim, the board shall determine that
both of the following conditions have been satisfied:

(1) The erroneous levy or notice to withhold was caused by board error.

(2) Prior to the levy or notice to withhold, the taxpayer responded to all
contacts by the board and provided the board with any requested information
or documentation sufficient to establish the taxpayer’s position. This
provision may be waived by the board for reasonable cause.

(b) Claims pursuant to this section shall be filed within 90 days from the
date of the levy or notice to withhold. Within 30 days from the date the claim
is received, the board shall respond to the claim. If the board denies the claim,
the taxpayer shall be notified in writing of the reason or reasons for the denial
of the claim.

History.—Stats. 2001, Ch. 543 (SB 1185), added “and any other . . . check charge fees” after “of bank charges” in
subdivision (a), added “and third-party” prior to “charges include a” in subdivision (a), added “or third party’s” after “a
financial institution’s” in subdivision (a), added “or third party” after “the financial institution” in subdivision (a),
effective January 1, 2002.

55336. Preliminary notice to taxpayers prior to lien. (a) Atleast 30
days prior to the filing or recording of liens under Chapter 14 (commencing
with Section 7150) or Chapter 14.5 (commencing with Section 7220) of
Division 7 of Title 1 of the Government Code, the board shall mail to the
taxpayer a preliminary notice. The notice shall specify the statutory authority
of the board for filing or recording the lien, indicate the earliest date on which
the lien may be filed or recorded, and state the remedies available to the
taxpayer to prevent the filing or recording of the lien. In the event tax liens
are filed for the same liability in multiple counties, only one preliminary
notice shall be sent.
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(b) The preliminary notice required by this section shall not apply to
jeopardy determinations issued under Article 4 (commencing with Section
55101) of Chapter 3.

(c) If the board determines that filing a lien was in error, it shall mail a
release to the taxpayer and the entity recording the lien as soon as possible,
but not later than seven days, after this determination and receipt of lien
recording information. The release shall contain a statement that the lien was
filed in error. In the event the erroneous lien is obstructing a lawful
transaction, the board shall immediately issue a release of lien to the taxpayer
and the entity recording the lien.

(d) When the board releases a lien erroneously filed, notice of that fact
shall be mailed to the taxpayer and, upon the request of the taxpayer, a copy
of the release shall be mailed to the major credit reporting companies in the
county where the lien was filed.

(e) The board may release or subordinate a lien if the board determines
that the release or subordination will facilitate the collection of the tax

liability or will be in the best interest of the state and the taxpayer.

History.—Stats. 1999, Ch. 929 (AB 1638), in effect January 1, 2000, substituted “lien” for “lean” after “board releases
a” in subdivision (a) and added subdivision (e).

55337. Disregard by board employee or officer. (a) If any officer or
employee of the board recklessly disregards board-published procedures, a
taxpayer aggrieved by that action or omission may bring an action for
damages against the State of California in superior court.

(b) In any action brought under subdivision (a), upon finding of liability
on the part of the State of California, the state shall be liable to the plaintiff
in an amount equal to the sum of all of the following:

(1) Actual and direct monetary damages sustained by the plaintiff as a
result of the actions or omissions.

(2) Reasonable litigation costs, including any of the following:

(A) Reasonable court costs.

(B) Prevailing market rates for the kind or quality of services furnished in
connection with any of the following:

(i) The reasonable expenses of expert witnesses in connection with the
civil proceedings, except that no expert witness shall be compensated at a
rate in excess of the highest rate of compensation for expert witnesses paid by
the State of California.

(i) The reasonable cost of any study, analysis, engineering report, test, or
project that is found by the court to be necessary for the preparation of the
party’s case.

(iii)) Reasonable fees paid or incurred for the services of attorneys in
connection with the civil proceeding, except that those fees shall not be in
excess of seventy-five dollars ($75) per hour unless the court determines that
an increase in the cost of living or a special factor, such as the limited
availability of qualified attorneys for the proceeding, justifies a higher rate.
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(c) In the awarding of damages under subdivision (b), the court shall take
into consideration the negligence or omissions, if any, on the part of the
plaintiff which contributed to the damages.

(d) Whenever it appears to the court that the taxpayer’s position in the
proceeding brought under subdivision (a) is frivolous, the court may impose
a penalty against the plaintiff in an amount not to exceed ten thousand dollars
($10,000). A penalty so imposed shall be paid upon notice and demand from
the board and shall be collected as a tax imposed under this part.

History.—Stats. 2004, Ch. 183 (AB 3082), in effect January 1, 2005, substituted “connection” for ““connections” in
subparagraph (iii).

CHAPTER 7. VIOLATIONS

§ 55361. Criminal penalties.

§ 55362. Penalties for other misconduct.

§ 55363. Penalty for willful evasion or attempt to evade payment of fee.
§ 55364. Penalty for misdemeanor violation.

§ 55365. Statute of limitations.

55361. Criminal penalties. Any person who refuses to furnish any
return or report required to be made, or who refuses to furnish a supplemental
return or other data required by the board, is guilty of a misdemeanor and
subject to a fine not to exceed five hundred dollars ($500) for each offense.

55362. Penalties for other misconduct. Any person who knowingly
or willfully files a false return or report with the board, and any person who
refuses to permit the board or any of its authorized representatives to make
any inspection or examination for which provision is made in this part, or
who fails to keep any records prescribed by the board, or who fails to
preserve the records for the inspection of the board for the time that the board
deems necessary, or who alters, cancels, or obliterates entries in the records
for the purpose of falsifying the records, is guilty of a misdemeanor and shall
be punished by a fine of not less than one hundred dollars ($100) or more
than one thousand dollars ($1,000), by imprisonment in the county jail for
not less than one month or more than six months, or by both.

55363. Penalty for willful evasion or attempt to evade payment of
fee. Any person who willfully evades or attempts in any manner to evade
or defeat the payment of the fee imposed by this part is guilty of a felony
punishable by imprisonment in the state prison for 16 months, 2, or 3 years
and a fine of not more than five thousand dollars ($5,000).

55364. Penalty for misdemeanor violation. Every person convicted
for a violation of any provision of this part for which another penalty or
punishment is not specifically provided for in this part is guilty of a
misdemeanor and shall be punished by a fine of not more than five hundred
dollars ($500), by imprisonment in the county jail for not more than six
months, or by both.

55365. Statute of limitations. Any prosecution for violation of any
provision of this part shall be instituted within three years after the
commission of the offense.
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CuaPTER 8. DISCLOSURE OF INFORMATION

§ 55381. Unauthorized disclosure of information.

55381. Unauthorized disclosure of information. (a) If the board
collects a fee pursuant to this part on behalf of a state agency or pursuant to
an interagency agreement with a state agency, or if the fee collected pursuant
to this part is used to fund a program administered by a state agency, the
board shall provide that state agency with any and all information obtained
under this part relating to that fee.

(b) It shall be unlawful for the board, the state agency for which the board
collects the fee, or any person having an administrative duty under this part
to make known, in any manner whatsoever, the business affairs, operations,
or any other information pertaining to a feepayer which was submitted to the
board in a report or return required by this part, or to permit any report or
copy thereof to be seen or examined by any person not expressly authorized
by subdivision (a) and this subdivision. However, the Governor may, by
general or special order, authorize examination of the records maintained by
the board under this part by other state officers, by officers of another state,
by the federal government, if a reciprocal arrangement exists, or by any other
person. The information so obtained pursuant to the order of the Governor
shall not be made public except to the extent and in the manner that the order
may authorize that it be made public.

(c) Notwithstanding subdivision (b), the successors, receivers, trustees,
executors, administrators, assignees, and guarantors of a feepayer, if directly
interested, may be given information regarding the determination of any
unpaid fees or the amount of the fees, interest, or penalties required to be
collected or assessed.

History.—Ch. 1113, Stats. 1993, in effect January 1, 1994, substituted ““department” for ““State Department of Health
Services” after “part to the” in subdivision (a) and after “The" in subdivision (b); deleted ““on the treatment, storage, or
distribution of water”” after “develop data” in subdivision (b); and added “of a feepayer” after “guarantors” in
subdivision (d). Stats. 1995, Ch. 630, in effect January 1, 1996, substituted “If the board . . . to that fee.” for “The board
shall provide any and all information obtained under this part to the department.” in subdivision (a); deleted former
subdivision (b) which read: “The department and the board may utilize any information obtained pursuant to this part
to develop data.”; relettered former subdivisions (c) and (d) as (b) and (c), respectively; added “the state agency . . .
collects the fee’” after “for the board,” in the first sentence of subdivision (b); and substituted ““(b)"” for ““(c)” after
“Notwithstanding subdivision” in subdivision (c).
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