STATE BOARD OF EQUALIZATION
SALES AND USE TAX APPEAL
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CALIFORNIA STATE BOARD OF EQUALIZATION
APPEALS DIVISION SUMMARY FOR BOARD HEARING

In the Matter of the Petition for Redetermination )

Under the Sales and Use Tax Law of: )

) Account Number: SR FH 53-002832
IRADJ NAZARIAN ) Case ID 400357

)
Petitioner ) Encinitas, San Diego County

Type of Liability Responsible person liability
Period of liability 5/28/93 to 6/30/03

Item Disputed Amount
Responsible Person Liability $86,260.63

Tax Penalty
As determined, protested $103,720.60 $126,209.95
Adjustment: Sales and Use Tax Department -55,172.30
Proposed redetermination $103,720.60 $71,037.65
Amount concurred in 88,497.62 0.00
Protested $15,222.98 $71,037.65
Proposed tax redetermination $103,720.60
Interest to 10/31/10 210,871.67
Fraud Penalty 50,403.99
Penalties for failure to file returns 240.90
Finality penalties 20,392.76
Total tax, interest, and penalty $385,629.92
Payments -64,006.28
Balance due $321,623.64
Monthly interest beginning 11/01/10 $231.67

UNRESOLVED ISSUES
Issue 1: Whether petitioner’s personal liability as a responsible person for the unpaid liabilities
incurred by Abbey Auto Sales & Leasing, Inc.’s (SR FH 99-296723) (Abbey) is limited based on his
criminal case plea agreement. We find that it is not.
Abbey operated as a car rental agency with some retail sales of vehicles from May 28, 1993,
through June 30, 2003, when its seller’s permit was closed out. At the close out date, Abbey had
unpaid final liabilities resulting from two audits of its records for the periods in issue. The Sales and

Use Tax Department (Department) concluded that petitioner is personally liable as a responsible
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person within the meaning of Revenue and Taxation Code section 6829, subdivision (a), because the
four requirements of section 6829 have been satisfied. Petitioner timely petitioned the determination,
conceding liability except for his contention that his personal liability is limited based on a criminal
plea agreement.

Petitioner indicated that the plea agreement resulted from a June 6, 2000, criminal complaint
filed against him by the San Diego County Deputy District Attorney that included two counts of filing
a false return with intent to evade the determination of amount due with a special circumstance, and
two violations of Penal Code section 487, subdivision (a), for grand theft of personal property. Under
the plea agreement, petitioner did not admit making false tax returns or intending to evade payment of
tax but did admit to knowingly failing to disclose that a car Abbey sold at auction had its odometer
“rolled back.” On August 23, 2001, the court ordered petitioner to serve three years of formal
probation, among the terms being that he would personally guarantee the payment of the first $194,500
restitution to the Board that was to be paid at $1,500 a month (or more) starting on October 23, 2001,
with the balance of restitution to be assessed against Abbey. The court’s order also allowed the
restitution amount to be modified by further court order if the victim reported a further loss, and
provided that any restitution order would be enforceable as a civil judgment.

Petitioner also stated that a related criminal complaint was filed against Abbey which, under its
plea agreement, pleaded guilty to filing a false return with intent to evade the determination of amount
due. According to petitioner, Abbey was also placed on probation conditioned on its making a
restitution of $365,037.65, payable at $1,500 per month. Petitioner stated that he was jointly and
severally liable for the restitution amount of $365,037.65, but his joint and several liability for Abbey’s
$365,037.65 restitution amount was limited to the amount in his plea agreement of $194,500.
Petitioner indicated that he has successfully completed probation, including $194,500 in restitution
payments to the Board. Thus, petitioner argues he is not liable for any unpaid debt of Abbey beyond
the $194,500 which he already paid. Petitioner contends that, under general principles of contract law,
he entered into a “global resolution of criminal and civil charges” with the Deputy District Attorney
and the Board of Equalization Criminal Investigation Division and, in return, the Board, through its

Investigation Division and the Deputy District Attorney as the Board’s representative, agreed to make
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no alter ego, nominee, responsible person, dual determination, or any other assessment against
petitioner for these taxes. Petitioner also argues that he should not be assessed a dual determination as
a matter of due process, collateral estoppel, res judicata, and fundamental fairness.

The Department asserts it did not agree to waive its rights to issue a dual determination to
petitioner and that the criminal court’s order petitioner uses to support its position was solely for the
corporation, not the petitioner as an individual and notes also that the court stated its jurisdiction did
not extend to the civil issues. The Department asserts that collection of a tax obligation from petitioner
is not subject to a defense based on agreements entered into between the prosecutor and defendant in a
criminal proceeding.

We find petitioner’s contention regarding the Board’s alleged agreement to make no other
assessment against petitioner to be without merit. Petitioner bargained his personal guarantee for
Abbey’s criminal restitution amount in connection with obtaining probation (e.g., instead of jail time),
and there is no written settlement agreement with the Board. In short, petitioner has not shown that
there is any legal limitation to prevent the Board from collecting the full amount of Abbey’s liability
from him as a responsible person under section 6829. With respect to the issues of due process and
fundamental fairness, under Section 3.5, Article I11 of the California Constitution, the Board may not
decide the constitutionality of the procedural laws under which it operates. In any event, we see
nothing in this process that has violated petitioner’s due process or is in any way unfair.

With respect to collateral estoppel, we find that petitioner’s guilty plea in the criminal matter
only established that he was guilty of the elements of grand theft under Penal Code section 487 and
that, in exchange for his probation terms, petitioner was willing to personally guarantee $194,500 of
Abbey’s $365,037.65 criminal restitution amount. Petitioner’s plea did not establish his civil tax
liability under any Revenue and Tax Code, let alone section 6829. There was no mention of section
6829 in the criminal complaint, petitioner’s plea agreement, the probation hearing transcript, or any of
the court’s orders. We conclude that the assessment of liability to petitioner under section 6829 is not
barred by collateral estoppel. With respect to the doctrine of res judicata, this could apply only if the
criminal court decided petitioner’s civil personal liability limit under section 6829 when it accepted his

plea agreement and ordered that petitioner personally guarantee $194,500 of Abbey’s $365,037.65
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restitution, and would simply not occur in criminal court where the issue is not the assessment of tax

and where the Board is not a party. In short, we find that the court in no way limited the Board’s

authority under law to assess and collect amounts due from petitioner pursuant to section 6829.
OTHER DEVELOPMENTS

None.

Summary prepared by Rey Obligacion, Retired Annuitant
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