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APPEALS DIVISION SUMMARY FOR BOARD HEARING 
 

In the Matter of the Petition for  
Redetermination and Claims for Refund 
U
 

nder the Sales and Use Tax Law of: 

LUCENT TECHNOLOGIES, INC. 

Petitioner 

) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 

Account Number: SR OHB 99-851511 
Case ID’s 317049, 317677, and 89002416490 
 
Alpharetta, GA 

Type of Business:       Telephone and networking equipment 

1st claim period:  09/01/96 – 08/31/97 (89002416490) 
Audit and 2nd claim period: 02/01/96 – 09/30/00 (317049, 317677) 

Item    Disputed Amount 

Disallowed claimed nontaxable sales     $51,695,5761 

Tax as determined: $30,521,955.40 
Adjustment  - Sales and Use Tax Department -  1,277,798.56 
                    - Appeals Division -     478,778.40 
Proposed redetermination  $28,765,378.442 
Less concurred - 24,588,040.48 
Balance, protested $  4,177,337.96 

Proposed tax redetermination $28,765,378.44 
Interest through 3/31/05 (tax paid in full 3/29/05)   17,945,049.76 
Total tax and interest $46,710,428.20 
Payments -34,388,537.62 
Balance Due $12,321,890.58 

 This matter was previously scheduled for Board hearing on March 24, 2010, but was postponed 

at petitioner’s request to provide additional time for its representatives to gather documents and file an 

opening brief. 

UNRESOLVED ISSUE 

Issue: Whether adjustments are warranted to the amount of disallowed recorded nontaxable 

sales.  We recommend no further adjustment. 

                            

1 Petitioner protests certain sales in four of the six strata tested by the Department.  We have computed a percentage of 
disputed to disallowed sales in each sample and then computed the amount for each stratum that remains in dispute 
($8,491,895 for stratum 3, $20,804,038 for stratum 4, $16,707,464 for stratum 5, and $5,692,179 for stratum 6).  The 
disputed amount is significantly less than the amount in dispute shown in the D&R because the D&R regarded the total 
amount disallowed for each of the four strata to be in dispute.    
2 This amount is net of a concurred credit of $7,567.28, which represents the allowed portion of petitioner’s claim for 
refund for the period September 1, 1996, through August 31, 1997 (explained under the heading Resolved Issue). 
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 Petitioner is a developer, manufacturer, and installer of telephone and networking equipment 

and related software and maintenance.  Petitioner obtained its seller’s permit effective February 1, 

1996, which is the beginning of the audit period.  Prior to that date, petitioner was a wholly-owned 

subsidiary of American Telephone and Telegraph (AT&T).   

 The Sales and Use Tax Department (Department) segregated petitioner’s recorded nontaxable 

sales into six strata, testing strata 2 through 6 (it did not test stratum 1, which consisted of sales less 

than $100.00).3  The Department reviewed random samples of sales between $100.00 and $200,000.00 

(strata 2, 3, and 4), reviewed a one-year block sample of sales between $200,000 and $1 million 

(stratum 5), and reviewed all sales greater than $1 million (stratum 6).  The Department found errors in 

each of the five strata tested and established a separate audit item for each stratum.  Petitioner protests 

specific sales disallowed in strata 3, 4, 5, and 6 (the three disallowed transactions the D&R 

recommends be accepted as nontaxable are not discussed further).  Several types of transactions 

remain in dispute, most of which relate to license fees petitioner charged its California customers for 

the right to use petitioner’s copyrighted software (RTU software transactions) in order to access a 

public switch telephone network.   

RTU Software 

 The RTU software transactions involve petitioner’s 5ESS®-2000, which is a software-based 

digital switching system located in the central office (CO) of a public switch telephone network that 

has the capability to support multiple applications.  Petitioner contends that charges for the RTU 

software were from nontaxable sales of custom computer software because the software in each CO is 

unique, incorporating the various communications services requested by individual consumers served 

by that particular CO.4  Petitioner believes that this case is substantially identical to that of an 

unrelated taxpayer, Nortel Networks, Inc. (Nortel), which resulted in litigation in which the superior 

                            

3 Petitioner reported its taxable sales based on its recorded accrued sales tax, and the Department was not able to readily 
trace claimed nontaxable and exempt sales to recorded figures.  Therefore, the Department tested recorded nontaxable sales. 
4 It is undisputed that petitioner holds the copyright to both the code and object codes for all software at issue. 
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ch application.5 

                           

court found that the software at issue was custom computer programming because it was uniquely 

programmed for each swit

 Despite petitioner’s characterization of the software as unique to each switch, we find that the 

program and modules were preexisting and homogeneous.  The software was not prepared for the 

special order of each customer.  Petitioner provided preexisting modules and entered the necessary 

data into the software to configure the switch.  Thus, we find that the software was prewritten software 

rather than custom software, and the license fees for use of the software were subject to tax.   

 Petitioner requests relief from any tax and interest due, contending that it reasonably relied on 

the Department’s prior written advice when it did not charge tax or tax reimbursement on the RTU 

software transactions.  Although petitioner has not submitted the requisite statement under penalty of 

perjury setting forth the basis of its claim for relief and we thus lack authority to recommend relief 

under Revenue and Taxation Code section 6596, we have considered whether relief would be 

warranted if properly requested.   

 Petitioner contends that in prior audits of its predecessor, AT&T, the Department regarded the 

same types of transactions as nontaxable.6  This is not correct.  The Department did regard certain 

software transactions as nontaxable in the audit of AT&T for the period July 1, 1992, through 

December 31, 1994.  However, in the following audit, for the period January 1, 1995, through 

December 31, 1999, the Department regarded the disputed transactions as taxable sales of pre-written 

software.     

 The software at issue was determined not to be custom software in the audit of AT&T for the 

period January 1, 1995, through December 31, 1999.  AT&T disputed that finding, based on part of 

reliance on the prior audit.  We found several bases for finding that relief was not warranted.  For 

example, the software could well have been custom computer software during the July 1, 1992, 

through December 31, 1994 audit period, and evolved into pre-written software for the following 

 

5 The Nortel decision is a trial court decision of one judge, not a published precedential appellate decision by a panel of 
appellate justices.  Thus the Board is not bound by the Nortel decision.  Moreover, we note that the Board has since 
appealed the Nortel decision. 
6 Petitioner is the legal successor to AT&T and may obtain relief if it actually relied on advice to AT&T, and if that reliance 
was reasonable 

Lucent Technologies, Inc. -3- 



 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

S
T

A
T

E
 B

O
A

R
D

 O
F

 E
Q

U
A

L
IZ

A
T

IO
N

 
S

A
L

E
S

 A
N

D
 U

S
E

 T
A

X
 A

PP
E

A
L
 

period.  That is, it is not unusual that, at a given point in the development of software to accomplish a 

specific task, the software must be customized for each individual user, and that with time the software 

developer has created a library of prewritten code that makes the creation of a pre-written software 

package possible, even for users with different circumstances.  Thus, petitioner could well have 

provided software for digital switching that qualified as custom software during the earlier audit 

period, and then by the later audit period, was providing pre-written software for the same purpose.  

We concluded that it appeared that the facts and circumstances in the earlier audit period were different 

than during the later audit period, and thus concluded that AT&T could not obtain relief based on 

reasonable reliance on the prior advice.  For this reason and others, we found that AT&T could not 

have reasonably relied on the prior advice to avoid paying the tax due on its later sales of prewritten 

software.  On August 6, 2008, the Board upheld this finding.  We conclude that petitioner likewise 

cannot rely on the results of the AT&T audit for the period July 1, 1992, through December 31, 1994, 

to avoid paying the tax due on its sales of prewritten software during the present audit period. 

 Petitioner alternatively contends that the contracts by which it transferred the RTU software 

qualify as technology transfer agreements (TTA’s), and that charges for intangible personal property 

transferred as part of such agreements are excluded from the sales price.  Petitioner, citing Preston v. 

State Board of Equalization (2002) 25Cal.4th 197, argues that these transactions satisfy all four 

elements of a TTA because: 1) petitioner’s contracts were written agreements, 2) it held a copyright 

interest in all of the software covered under the RTU software transactions; 3) the agreements were 

licenses that gave petitioner’s customers the right to use the software; and 4) petitioner’s customers 

used the copyrighted software on the 5ESS®-2000 switches at issue.  Petitioner also states that the 

superior court in Nortel found nearly identical transactions to be nontaxable TTA’s.  Further, petitioner 

asserts that, to the extent California Code of Regulations, title 18, section (Regulation) 1507 provides 

that sales of prewritten software are not sales of TTA’s, Regulation 1507 is invalid because it is 

inconsistent with Revenue and Taxation Code section 6011.   

 We note first that petitioner has mischaracterized the decision in Nortel.  The court found that 

Regulation 1507 is valid, and did not find that the transactions at issue in that case were nontaxable 

TTA’s.  As prewritten software, the RTU software transactions are excluded from the definition of a 
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Other transactions 

 Petitioner asserts that three of the remaining disputed transactions were nontaxable sales for 

resale of materials to Pacific Bell, which petitioner contends was a leasing entity who provided a resale 

certificate under the name “SBC Leasing Affiliates.”  Petitioner has not explained how or why a resale 

certificate issued by SBC Leasing should be regarded as a resale certificate issued by Pacific Bell, nor 

can we discern any such reason from the record.  Thus, we find that the SBC Leasing resale certificate 

does not support petitioner’s contention that the three sales were nontaxable sales for resale.  In 

addition, we find that the evidence suggests that the resale certificate provided by petitioner was not 

taken timely, and thus would not relieve petitioner of the tax applicable to these transactions even if it 

were from the proper party.  

 Petitioner contends that the disputed sale to Network Services/Telsave, was also a nontaxable 

sale for resale of materials.  In support, petitioner has provided a multi-jurisdictional sales tax 

exemption certificate dated December 15, 1995, listing the permit number TU HQ 35-100767 (an 

account number for the Emergency Telephone Users Surcharge program).  We find that the resale 

certificate provided is not valid because it lacks two of the elements essential for a valid resale 

certificate: 1) a valid seller’s permit number for the purchaser and 2) a description of the property to be 

purchased for resale.  Also, the Department found no evidence in its records that Network 

Services/Telsave was in the business of reselling any tangible personal property.  Thus, there is no 

basis to conclude that this sale was a nontaxable sale for resale. 

 Petitioner contends that four sales to Western Wireless should be excluded from tax because:  

petitioner shipped the property to the customer from outside California, with title passing outside 

California at the point of shipment, and because the customer’s emailed response to an XYZ letter 

indicates that none of the items at the Fairfield warehouse would have been used in CA.”   

 While the sale is not subject to sales tax because title passed to Western Wireless outside this 

state, it is undisputed that the property was delivered to the customer in this state, and therefore is 
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presumed to have been sold for use in California.  As such, the transaction is subject to use tax, absent 

an applicable exemption or exclusion.  We understand petitioner to be arguing that the transaction 

qualifies for exclusion from use tax because the only use of the property in this state was for the 

purpose of subsequently transporting it outside California, and the property was thereafter used solely 

outside this state.  However, while petitioner provided an email apparently referring to the property at 

issue here with the explanation that none of the items would have been used in this state, the email 

does not have sufficient information in it to stand alone for the proposition that the property at issue 

here was never functionally used in California and was shipped outside of the state, including, for 

example, bills of lading or other evidence to establish that the property ever left this state after 

delivery.   

 For 10 other transactions disallowed in the audit, the customer provided a response to an XYZ 

letter indicating that it had been audited by the Board and had paid the applicable tax directly to the 

Board as a result of the audit.  However, the property at issue was sold for delivery to GTE and Pacific 

Bell in California, and the response on which it relies was issued by Verizon, rather than either of the 

two customers at issue.  Accordingly, the response is not evidence that the customers involved paid the 

tax.  Also, while we are constrained from revealing taxpayers’ confidential information, we have 

reviewed the evidence and have concluded that the transactions at issue herein have not been assessed 

against any other taxpayer, either on a projected or actual basis.  Accordingly, we find that the 

evidence does not support this contention. 

 Petitioner’s last contention is an objection to the audit methodology in connection with two 

specific transactions, one of which was not assessed as taxable.  The remaining transaction was a sale 

of materials to Octel Communications for $58,776.  Petitioner asserts that the inclusion of this 

transaction in the tested sample is inconsistent with the agreed-upon sampling method because the 

samples were to be tested on a line-item basis, whereas the amount included as taxable in this 

transaction is the entire invoice amount.   

 Here, the Department found that, while the invoice shows two line items for $33,586 and 

$25,190, the data file supplied by petitioner showed only one line item for a total of $58,776.  The 

Department speculates that the two line items on the invoice show as one line item in the data file 
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because the same product description is shown for both lines.  The Department has concluded that, 

since the samples were drawn based on the data petitioner provided and there is no duplication in the 

strata, no adjustment is warranted.  Based on our review of the record, we concur.  The Department has 

assessed tax on both line items, in the aggregate.  Petitioner has not established that either of the line 

items is not subject to tax, and we find there is no basis to recommend an adjustment. 

AMNESTY 

 The amnesty interest penalty is not applicable in this case because petitioner filed a timely 

amnesty application and paid the amnesty-eligible tax and a portion of the interest by May 31, 2005. 

RESOLVED ISSUE 

 Petitioner’s August 13, 1998, claim for refund for the period September 1, 1996, through 

August 31, 1997, was resolved in the audit.  The claim was based on the grounds that petitioner had 

erroneously collected and remitted tax in connection with nontaxable charges to its customer, ICG 

Access Services.  The Department investigated this claim for refund during the audit and allowed a 

$7,567.28 of the claimed overpayment in the audit.  Since petitioner agrees with the amount allowed in 

the audit, this claim for refund has been resolved.   

OTHER DEVELOPMENTS 

 None. 

 
 

Summary prepared by Deborah A. Cumins, Business Taxes Specialist III 
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Strata 2, 3, & 4 
 

Transactions Examined Sales for resale 
Confidence level 80% 
Confidence interval, combined evaluation 27.9880% 
Total number of items in the population Stratum 2 - 62,163 

Stratum 3 – 27,564 
Stratum 4 –   3,773 

Number of items randomly selected for the test Stratum 2 – 400 
Stratum 3 – 401 
Stratum 4 – 325  

Number of errors found Stratum 2 – 17 
Stratum 3 --  5 
Stratum 4 – 15 

Whether stratification was used, and if so what was stratified Stratum 1 – less than $100* 
Stratum 2 - $100 to $3,000 
Stratum 3 - $3,000 to $50,000 
Stratum 4 - $50,000 to $200,000 
Stratum 5 - $200,000 to $1 million  
Stratum 6 – over $1 million 

Average dollar value of population Stratum 2 - $826 
Stratum 3 - $11,484 
Stratum 4 - $83,929 

Dollar value of remaining errors Stratum 2 – $     9,285 
Stratum 3 – $   38,790 
Stratum 4 - $1,362,095 

Dollar value of sample Stratum 2 - $     330,360 
Stratum 3 - $  4,605,002 
Stratum 4 - $27,276,994 

Percentage of error Stratum 2 – 2.81% 
Stratum 3 – 0.842% 
Stratum 4 – 4.9875% 

Were XYZ letters sent Yes 
Number of XYZ letters sent Unknown** 
Percentage of XYZ letters sent in relation to number of questioned items Unknown** 
Number of responses to XYZ letters received Unknown*** 
Percentage of responses to XYZ letters received in relation to the number 
of XYZ letters sent 

Unknown*** 

Number of responses to XYZ letters received accepted as proof of valid 
exempt/nontaxable sales 

Unknown*** 

Percentage of responses to XYZ letters received accepted as proof of 
valid exempt/nontaxable sales 

Unknown*** 

Number of responses to XYZ letters treated as taxable Unknown*** 
Percentage of responses to XYZ letters treated as taxable Unknown*** 

 
*  Stratum 1 was not tested; for stratum 5, the Department tested a block sample, the year October 1, 1999, through 
September 30, 2000, and it reviewed all sales in stratum 6 on an actual basis.  Accordingly, statistical samples were tested 
for strata 2, 3, and 4 only. 
 
** The audit did not list or indicate the number of XYZ letters sent to petitioner’s customers. 
 
*** The audit did not list or indicate the number of XYZ letters received. 
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	Other transactions
	Petitioner asserts that three of the remaining disputed transactions were nontaxable sales for resale of materials to Pacific Bell, which petitioner contends was a leasing entity who provided a resale certificate under the name “SBC Leasing Affiliates.”  Petitioner has not explained how or why a resale certificate issued by SBC Leasing should be regarded as a resale certificate issued by Pacific Bell, nor can we discern any such reason from the record.  Thus, we find that the SBC Leasing resale certificate does not support petitioner’s contention that the three sales were nontaxable sales for resale.  In addition, we find that the evidence suggests that the resale certificate provided by petitioner was not taken timely, and thus would not relieve petitioner of the tax applicable to these transactions even if it were from the proper party. 
	Petitioner contends that the disputed sale to Network Services/Telsave, was also a nontaxable sale for resale of materials.  In support, petitioner has provided a multi-jurisdictional sales tax exemption certificate dated December 15, 1995, listing the permit number TU HQ 35-100767 (an account number for the Emergency Telephone Users Surcharge program).  We find that the resale certificate provided is not valid because it lacks two of the elements essential for a valid resale certificate: 1) a valid seller’s permit number for the purchaser and 2) a description of the property to be purchased for resale.  Also, the Department found no evidence in its records that Network Services/Telsave was in the business of reselling any tangible personal property.  Thus, there is no basis to conclude that this sale was a nontaxable sale for resale.
	Petitioner contends that four sales to Western Wireless should be excluded from tax because:  petitioner shipped the property to the customer from outside California, with title passing outside California at the point of shipment, and because the customer’s emailed response to an XYZ letter indicates that none of the items at the Fairfield warehouse would have been used in CA.”  
	While the sale is not subject to sales tax because title passed to Western Wireless outside this state, it is undisputed that the property was delivered to the customer in this state, and therefore is presumed to have been sold for use in California.  As such, the transaction is subject to use tax, absent an applicable exemption or exclusion.  We understand petitioner to be arguing that the transaction qualifies for exclusion from use tax because the only use of the property in this state was for the purpose of subsequently transporting it outside California, and the property was thereafter used solely outside this state.  However, while petitioner provided an email apparently referring to the property at issue here with the explanation that none of the items would have been used in this state, the email does not have sufficient information in it to stand alone for the proposition that the property at issue here was never functionally used in California and was shipped outside of the state, including, for example, bills of lading or other evidence to establish that the property ever left this state after delivery.  
	For 10 other transactions disallowed in the audit, the customer provided a response to an XYZ letter indicating that it had been audited by the Board and had paid the applicable tax directly to the Board as a result of the audit.  However, the property at issue was sold for delivery to GTE and Pacific Bell in California, and the response on which it relies was issued by Verizon, rather than either of the two customers at issue.  Accordingly, the response is not evidence that the customers involved paid the tax.  Also, while we are constrained from revealing taxpayers’ confidential information, we have reviewed the evidence and have concluded that the transactions at issue herein have not been assessed against any other taxpayer, either on a projected or actual basis.  Accordingly, we find that the evidence does not support this contention.
	Petitioner’s last contention is an objection to the audit methodology in connection with two specific transactions, one of which was not assessed as taxable.  The remaining transaction was a sale of materials to Octel Communications for $58,776.  Petitioner asserts that the inclusion of this transaction in the tested sample is inconsistent with the agreed-upon sampling method because the samples were to be tested on a line-item basis, whereas the amount included as taxable in this transaction is the entire invoice amount.  
	Here, the Department found that, while the invoice shows two line items for $33,586 and $25,190, the data file supplied by petitioner showed only one line item for a total of $58,776.  The Department speculates that the two line items on the invoice show as one line item in the data file because the same product description is shown for both lines.  The Department has concluded that, since the samples were drawn based on the data petitioner provided and there is no duplication in the strata, no adjustment is warranted.  Based on our review of the record, we concur.  The Department has assessed tax on both line items, in the aggregate.  Petitioner has not established that either of the line items is not subject to tax, and we find there is no basis to recommend an adjustment.
	AMNESTY
	The amnesty interest penalty is not applicable in this case because petitioner filed a timely amnesty application and paid the amnesty-eligible tax and a portion of the interest by May 31, 2005.
	RESOLVED ISSUE
	Petitioner’s August 13, 1998, claim for refund for the period September 1, 1996, through August 31, 1997, was resolved in the audit.  The claim was based on the grounds that petitioner had erroneously collected and remitted tax in connection with nontaxable charges to its customer, ICG Access Services.  The Department investigated this claim for refund during the audit and allowed a $7,567.28 of the claimed overpayment in the audit.  Since petitioner agrees with the amount allowed in the audit, this claim for refund has been resolved.  
	OTHER DEVELOPMENTS
	None.
	Summary prepared by Deborah A. Cumins, Business Taxes Specialist III
	Statistical Sample
	Strata 2, 3, & 4
	Transactions Examined
	Sales for resale
	Confidence level
	80%
	Confidence interval, combined evaluation
	27.9880%
	Total number of items in the population
	Stratum 2 - 62,163
	Stratum 3 – 27,564
	Stratum 4 –   3,773
	Number of items randomly selected for the test
	Stratum 2 – 400
	Stratum 3 – 401
	Stratum 4 – 325 
	Number of errors found
	Stratum 2 – 17
	Stratum 3 --  5
	Stratum 4 – 15
	Whether stratification was used, and if so what was stratified
	Stratum 1 – less than $100*
	Stratum 2 - $100 to $3,000
	Stratum 3 - $3,000 to $50,000
	Stratum 4 - $50,000 to $200,000
	Stratum 5 - $200,000 to $1 million 
	Stratum 6 – over $1 million
	Average dollar value of population
	Stratum 2 - $826
	Stratum 3 - $11,484
	Stratum 4 - $83,929
	Dollar value of remaining errors
	Stratum 2 – $     9,285
	Stratum 3 – $   38,790
	Stratum 4 - $1,362,095
	Dollar value of sample
	Stratum 2 - $     330,360
	Stratum 3 - $  4,605,002
	Stratum 4 - $27,276,994
	Percentage of error
	Stratum 2 – 2.81%
	Stratum 3 – 0.842%
	Stratum 4 – 4.9875%
	Were XYZ letters sent
	Yes
	Number of XYZ letters sent
	Unknown**
	Percentage of XYZ letters sent in relation to number of questioned items
	Unknown**
	Number of responses to XYZ letters received
	Unknown***
	Percentage of responses to XYZ letters received in relation to the number of XYZ letters sent
	Unknown***
	Number of responses to XYZ letters received accepted as proof of valid exempt/nontaxable sales
	Unknown***
	Percentage of responses to XYZ letters received accepted as proof of valid exempt/nontaxable sales
	Unknown***
	Number of responses to XYZ letters treated as taxable
	Unknown***
	Percentage of responses to XYZ letters treated as taxable
	Unknown***
	*  Stratum 1 was not tested; for stratum 5, the Department tested a block sample, the year October 1, 1999, through September 30, 2000, and it reviewed all sales in stratum 6 on an actual basis.  Accordingly, statistical samples were tested for strata 2, 3, and 4 only.
	** The audit did not list or indicate the number of XYZ letters sent to petitioner’s customers.
	*** The audit did not list or indicate the number of XYZ letters received.
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	DECISION AND RECOMMENDATION
	Case ID’s 317049, 317677, 89002416490
	Conference Date: April 29, 2008
	Appearing for the Appeals Division: Stephen M. Smith, Tax Counsel IV
	Appearing for Petitioner/Claimant: Michael James Guerriero, Representative
	Oliver Struble, Senior Tax Manager
	Duncan Ryan, Tax Manager
	Appearing for the
	Sales and Use Tax Department: John M. Feeley, District Administrator
	Type of Business: Telephone and networking equipment
	Audit Period: 2/1/96 – 9/30/00 (Case ID 317049)
	Claim Period: 2/1/96 – 9/30/00 (Case ID 317677)
	Claim Period: 9/1/96 – 8/31/97 (Case ID 89002416490)
	Item Amount in Dispute
	Disallowed claimed nontaxable sales $343,444,161
	The Sales and Use Tax Department (Department) issued a Notice of Determination (NOD) to Lucent Technologies, Inc. (petitioner) dated June 30, 2005, for the period February 1, 1996, through September 30, 2000, for tax of $30,521,955.40, plus accrued interest of $18,798,763.29.  The NOD is based on an audit that established a tax deficiency measured by $378,029,541, consisting of 15 audit items (of which only four are at issue, which we will discuss below).  The NOD reflects that petitioner paid the tax due in full on March 29, 2005 (and therefore no further tax is due), as well as $78,044.60 of the interest accrued, for a total payment of $30,600,000.  On July 29, 2005, petitioner submitted a timely petition for redetermination (Case ID 317049), as well as a timely protective claim for refund of the $30,600,000 payment (Case ID 317677).  Petitioner raises the same issues in the petition as in the claim.  The Department issued a reaudit report dated September 20, 2006, reducing the deficiency measure to $362,136,859, a reduction of $15,892,682.  
	Prior to the issuance of the NOD, on August 13, 1998, petitioner filed an earlier claim for refund (Case ID 89002416490) for the period September 1, 1996, to August 31, 1997, for overpaid tax of $22,167.36, allegedly reflecting tax that petitioner erroneously collected and remitted with its returns in connection with nontaxable charges to its customer, ICG Access Services.  In the course of the audit, the Department investigated the claim and allowed a portion of the refund in the amount of $7,567.28 tax based on a credit measure of $94,933 (audit item 14).  In email and telephone discussions with petitioner in February 2009, petitioner indicated that it agrees with the Department’s allowance with respect to this claim and therefore we shall not further address it.    
	Other Conceded Items
	By letter dated May 27, 2008, petitioner filed a post-conference brief in which it itemized 32 separate disputed transactions ranging across four strata.  In its June 27, 2008 response, the Department conceded that the following three transactions totaling $3,336,218 should be deleted from the stat sample:  (1) a $9,000 sale to “Air Touch” (Schedule 12B, line 1); (2) a $1,827,218 sale to “Worldcom Purchasing” (Schedule 12E, line 1); and (3) a $1,500,000 sale to “Juniper” (Schedule 12E, line 30).  We have reviewed these transactions and concur in the Department’s concession.  However, the Department notes that five of petitioner’s 32 itemized transactions (Schedule 12D, lines 24, 38, and 49 to 52), with a total measure of $1,848,133, were not included as taxable in the original audit (or reaudit) because the Department had accepted them as nontaxable.  Therefore, the Department asserts that no further reduction for these transactions can be made, and we concur.  Seven areas of dispute between the parties remain, primarily related to petitioner’s sales of software.  
	Issue:  Sales of Software
	Whether charges for certain transactions involving switching and networking software are subject to tax.  We conclude that the charges are subject to tax.
	Petitioner, a corporation, is a developer, manufacturer, and installer of telephone and networking equipment and related software and maintenance.  During the audit period, petitioner maintained several locations within this state and therefore was a retailer engaged in business in this state during the audit period within the meaning of Revenue and Taxation Code section 6203, subdivision (c).  It is our understanding that petitioner shipped most of the property at issue in these appeals from an out-of-state location to customers located in this state, and that title to the property did not pass in this state, so that if any tax is due, it will be the use tax.  (Rev. & Tax. Code, § 6201; Cal. Code Regs., tit. 18, § 1620, subd. (a)(2)(B).)  During a telephone conversation on February 24, 2009, petitioner indicated that some of the disputed sales may have occurred in this state as well.
	Prior to February 1, 1996, the beginning of the audit period, petitioner was a wholly owned subsidiary of American Telephone and Telegraph Co. (AT&T) (seller’s permit SR OHB 30-000029).  Effective February 1, 1996, AT&T transferred the employees, assets, and liabilities of its systems and technologies business to petitioner.  Petitioner acquired its own seller’s permit with the Board effective February 1, 1996.  
	The disputed transactions primarily relate to license fees that petitioner charged its California customers for the right to use (RTU) petitioner’s copyrighted software (the RTU Software Transactions) in order to access a public switch telephone network.  Petitioner explains that the public switch telephone network consists of a myriad of highly complex interconnected devices for transmitting, switching, controlling, and signaling to connect one telephone with another, across town, across the state, or across the globe.  The principle components of the public switch network are the central office (CO), the local loop, and the trunk.  The CO is the location that houses the switch and equipment and the software necessary for the switch to operate to connect two callers.  The “local loop” is the term used to describe the connection from the telephone service provider to the subscriber.  The “trunk” is the term used to describe the means to connect one CO to another CO.  
	At issue here are transactions involving petitioner’s 5ESS®-2000.  The 5ESS®-2000 is a software-based digital switching system that is located in the CO of a public switch telephone network.  Petitioner explains that the 5ESS®-2000 has the capability to support multiple applications including wireline, wireless, voice, local, long distance, Advanced Intelligent Network (AIN), data, and video.  The major components of the 5ESS®-2000 are the Administrative Module (AM), the Communications Module (CM), and the Switching Module (SM).  According to petitioner, the AM is the “brain” of the switch and centralizes control for the operations, administration, and maintenance of the switch.  The CM manages the physical connections that support communication between and among the SM’s and the AM.  The SM is the “heart” of the switch and performs about 95 percent of the call processing features (e.g., origination and termination of calls, feature control, and routing of calls).  In addition the SM provides dial tone and calling features, and terminates subscriber lines and trunks.
	According to petitioner, the software that operates the AM, CM, and SM components of each CO served by a 5ESS®-2000 reflects the unique characteristics of the equipment requirements and the consumers served by that particular CO (i.e., the customers of petitioner’s customers).  Petitioner asserts that, as a result, there are no two CO’s exactly alike.  Petitioner contends that the software in each CO is unique because of the variations in equipment configurations for the AM, CM, and SM, and because of the variations in the communications services requested by individual customers (e.g., call waiting, call forwarding, caller ID, etc.).  
	Petitioner adds that the RTU Software Transactions relate to the operation and functionality of the 5ESS®-2000, and that petitioner wrote both the source code and the object code for all of the software at issue.  It is undisputed that petitioner holds the copyright to both the code and object codes for all of the software at issue.
	During the audit period, petitioner neither collected nor remitted tax in connection with its RTU Software Transactions.  Upon audit, the Department determined that the software petitioner provided its customers was not custom software because the software had been regarded as non-custom software in the immediately preceding audit period (when petitioner was still part of AT&T).  In addition, the Department determined there was no evidence that the remaining transactions were supported by resale certificates or otherwise qualified as sales for resale, or that petitioner’s customers paid or were assessed the applicable tax.  Accordingly, the Department determined that these RTU Software Transactions in the stratified stat sample test described above, and as reflected in the September 20, 2006 Reaudit Report, were subject to use tax and that petitioner had a duty to collect that use tax from its customers and remit it to the state.
	On appeal, petitioner contends the charges for the RTU Software Transactions are not taxable because the charges were for the sale and the right to use custom software.  Petitioner also contends that if the subject sales of software are subject to tax, petitioner should be relieved of that tax because it relied on written advice from the Board when it did not charge tax or tax reimbursement.  Next, petitioner contends its charges to use the software are excluded from tax because they are charges for technology transfer agreements.  Finally, petitioner raises various alternate contentions including that some of the customers have paid the applicable tax, that the sales were sales for resale or otherwise nontaxable, and that the audit methodology used by the Department is erroneous.  For clarity of presentation, we shall address each contention separately.
	Custom Software
	Petitioner contends that its charges for the right to use its software-based digital switching system are charges for the use of custom software.  As noted above, petitioner asserts that the software at issue qualifies as custom computer software because each CO served by the 5ESS®-2000 reflects the unique characteristics of the equipment requirements and communications features selected by individual consumers served by that particular CO.  Petitioner also asserts that the software at issue is the same type of software sold in transactions that the Department allowed as nontaxable in a prior audit of AT&T for the period July 1, 1992, through December 31, 1994.  Further, petitioner asserts that this case is substantially identical to that of an unrelated taxpayer, Nortel Networks, Inc. (Nortel), which resulted in litigation, in which the superior court ruled in Nortel’s favor on August 29, 2008 (the Nortel decision).  In relevant part, the court in the Nortel decision found that the software at issue was custom computer programming because it was uniquely programmed for each switch application.  Accordingly, petitioner asserts that the RTU Software Transactions are nontaxable.  
	Revenue and Taxation Code section 6010.9 excludes from the definition of “sale” the fabrication, lease, or transfer for consideration of a custom computer program.  A customer computer program is defined to mean: 
	a computer program prepared to the special order of the customer and includes those services represented by separately stated charges for modifications to an existing prewritten program which are prepared to the special order of the customer.  The term does not include a ‘canned’ or prewritten computer program which is held or existing for general or repeated sale or lease, even if the prewritten or ‘canned’ program was initially developed on a custom basis or for in-house use.  Modification to an existing prewritten program to meet the customer’s needs is custom computer programming only to the extent of the modification.  
	(Rev. & Tax. Code, § 6010.9, subd. (d); see also Cal. Code Regs., tit. 18, § 1502, subd. (b)(4) (defining custom computer program as one prepared to special order of customer).)  
	First, despite petitioner’s characterization that the software is unique to each switch, we find that the program and modules were nevertheless preexisting and homogenous.  The software contained all of the generally available software for particular switch applications, which allowed the various customers and consumers to select the features (e.g., call waiting, caller ID, etc.) they desired.  In other words, the software was not customized for each customer but, instead, customers activated and paid only for the modules they wished to use.  (For at least this reason we find the Nortel decision to be unpersuasive.)  Petitioner provided preexisting modules, and then entered the necessary data into the software to configure it to the switch (e.g., specifying the three-digit telephone prefix numbers), and thus we find the software was canned software.  Next, we note that the software was not prepared for the special order of any one customer, as petitioner’s customers during this audit period included Pacific Bell, Allegiance, GTE, Octel Communications, and Worldcom, among others.  Accordingly, we conclude that the software did not qualify as custom software because it was not prepared to the special order of any customer nor modified or customized to a particular customer’s needs.  Therefore, the license fees for using the prewritten software in this state were subject to tax.  (Cal. Code Regs., tit. 18, § 1502, subd. (f)(1)(B).)
	Reliance on Written Advice
	Next, petitioner contends that, if any tax is due on its software sales, it should be relieved of the tax and interest otherwise due, because it reasonably relied on the Department’s prior written advice when it did not charge tax or tax reimbursement on these software sales.  Petitioner contends that in a prior audit for the period July 1, 1992, through December 31, 1994, these same types of transactions were allowed as nontaxable by the Department.  In fact, at the appeals conference, petitioner asserted that in “all” prior audit periods, sales of switching system software were considered by the Department to be nontaxable sales of custom programs.  Petitioner asserts that the contractual renewing of the same software should not change its prior “custom software” status.  
	Revenue and Taxation Code section 6596, subdivision (a), provides that if the Board finds that a person’s failure to pay the correct amount of tax was due to that person’s reasonable reliance on written advice from the Board, the person may be relieved of any sales or use taxes imposed and any interest and penalties added thereto.  California Code of Regulations, title 18, section (Regulation) 1705, subdivision (a), provides that the written advice may be relied upon by the person to whom it was given or by a legal successor to that person.  Written advice provided in a prior audit may qualify for section 6596 relief where the audit report was prepared after the presentation of a person’s books and records for examination.  (Cal. Code Regs., tit. 18, § 1705, subd. (c).)  For written advice contained in a prior audit to apply to the activity or transaction in question, the facts and conditions relating to the activity or transaction must not have changed from those that occurred during the prior audit period.  (Id.)  Audit comments, schedules, and other writings in the audit work papers which reflect that the activity or transaction in question was properly reported and no amount was due are sufficient for a finding for relief from liability, unless it can be shown that the person seeking relief knew such advice was erroneous.  (Id.)  A person seeking relief under section 6596 is required to file with the Board a statement signed under penalty of perjury setting forth the facts on which the claim for relief is based.  (Rev. & Tax. Code, § 6596, subd. (c)(2).) 
	We begin by noting that all the prior audits in question were audits conducted of AT&T, not petitioner, but that there is no dispute petitioner is a legal successor to AT&T and therefore has standing to assert a claim for relief based on alleged reliance on advice AT&T received in its prior audits.  However, petitioner has not submitted the requisite statement under penalty of perjury setting forth the basis of its claim for relief, and thus the Appeals Division lacks the authority to recommend relief under section 6596, even if it were otherwise warranted.  
	Nevertheless, our review of the record indicates that relief would not be warranted under the circumstances.  First, the software of the type at issue herein was determined to be non-custom (i.e., canned) computer software in the penultimate audit for the period January 1, 1995, to December 31, 1999 (see footnote 10), and thus that audit cannot serve as a basis on which to rely for petitioner’s failure to report tax on these transactions.  Second, to the extent that petitioner (as AT&T’s successor) relies upon the advice AT&T received in the antepenultimate audit period (July 1, 1992, through December 31, 1994), we found in AT&T’s appeal of the penultimate audit that such advice was ineligible for section 6596 relief for AT&T.  Therefore, it necessarily follows that petitioner, as AT&T’s successor, also was not entitled to rely on the advice provided in that antepenultimate audit.   For these reasons, we cannot recommend relief under section 6596.
	Technology Transfer Agreement
	Petitioner contends that the contracts by which it transferred the RTU Software qualify as technology transfer agreements (TTA’s) and that charges for intangible personal property transferred as part of such agreements are excluded from the sales price.  Subdivision (c)(10)(D) of section 6011 explains that a TTA means “any agreement under which a person who holds a patent or copyright interest assigns or licenses to another person the right to make and sell a product or to use a process that is subject to the patent or copyright interest.”  Petitioner cites Preston v. State Board of Equalization (2001) 25 Cal.4th 197 (Preston), in support of its assertion that there are four elements of a TTA:  (1) there must be an agreement; (2) by a person who holds a patent or copyright interest; (3) which agreement assigns or licenses the right to make or sell a product or use a process; and (4) the product or process is subject to the patent or copyright interest.  Applying these criteria to its case, petitioner argues that its contracts at issue were written agreements (first element); that it held a copyright interest in all of the software covered under the RTU Software Transactions (second element); that the agreements were licenses that gave petitioner’s customers the right to use the software (third element); and that petitioner’s customers used the copyrighted software on the 5ESS®-2000 switches at issue (fourth element).  Petitioner argues that the Nortel decision found nearly identical transactions to be nontaxable TTA’s.  Accordingly, petitioner argues that the charges in its RTU Software Transactions are nontaxable.  Further, petitioner contends that, to the extent Regulation 1507 provides that sales of prewritten software are not sales of TTA’s, Regulation 1507 is invalid because it is inconsistent with section 6011.
	Revenue and Taxation Code section 6011, subdivision (c)(10), provides that the amount charged for intangible personal property transferred with tangible personal property in any TTA is not subject to use tax, if the TTA separately states a reasonable price for the tangible personal property.  As noted earlier, a TTA is defined as any agreement under which a person who holds a patent or copyright interest assigns or licenses to another person the right to make and sell a product or to use a process that is subject to the patent or copyright interest.  (Rev. & Tax. Code, § 6011, subd. (c)(10)(D).)  As noted above in connection with petitioner’s first contention, section 6010.9, subdivision (d), makes clear that sales of canned or prewritten software are sales of tangible personal property for purposes of the Sales and Use Tax Law.  Regulation 1507, subdivision (a)(1), specifically provides that an agreement for the transfer of prewritten software does not qualify as a TTA.  Thus, a retailer needs to establish the following in order for its contracts to qualify as TTA’s:  First, the software in question must be custom software, and, second, the retailer must have transferred to its customer a patent or copyright interest to make a product, or the retailer must have transferred the right to use a process (that is subject to a patent or copyright interest) to produce a product.  (Cal. Code Regs., tit. 18, § 1507, subd. (a)(3).)
	Here, we have concluded above that the software in question was prewritten.  Therefore, for this reason alone the agreements for the right to use such software are excluded from the definition of a TTA.  (Cal. Code Regs., tit. 18, § 1507, subd. (a)(1).)  Contrary to petitioner’s argument otherwise, we find that Regulation 1507 is consistent with the statutory provision in section 6010.9, subdivision (d), that charges for the use of prewritten software are subject to tax.  Petitioner wants us to regard its sales of software as sales pursuant to TTA’s, but we have found that petitioner’s sales were of prewritten software and Regulation 1507 clearly provides that sales of prewritten software are not sales pursuant to TTA’s.  Thus, we cannot exclude petitioner’s charges for the right to use prewritten software from the sales price based on the assertion that they were made in connection with TTA’s.  Moreover, petitioner cannot persuasively argue that under Preston, the granting of a mere software use license, as here, constitutes a TTA, because Preston did not involve sales of software or section 6010.9, much less its impact on section 6011, subdivision (c)(10). 
	Next, we note that an agreement that merely allows the right to use software is not a TTA.  It is the transfer of the right to “make and sell a product” or the transfer of the right to use a process (subject to a patent or copyright interest) to make and sell a product that qualifies as a TTA.  (Rev. & Tax. Code, § 6011, subd. (c)(10)(D); Cal. Code Regs., tit. 18, § 1507, subd. (a)(2) & (a)(3).)  Here, petitioner did not grant its customers a right to make or sell a product using its software, and it is our understanding that petitioner does not allow its customers to resell anything that includes petitioner’s software.  Further, petitioner did not transfer any patents or processes to its customers, but instead provided software to its customers to enable the customers to use petitioner’s hardware (i.e., the switches).  In other words, petitioner did not grant its customers the right to use a patent interest to make or manufacture property for sale subject to the patent interest or to use a process subject to a patent interest, as required to qualify as a TTA.  (Cal. Code Regs., tit. 18, § 1507, subd. (a)(1).)  Accordingly, we conclude that petitioner’s RTU Software Transactions did not qualify as TTA’s. 
	Sales for Resale
	Next, petitioner contends that four of the remaining sales in the stat sample should be accepted as nontaxable sales for resale.  Three of the sales (dated November 9, 1999, October 2, 2000, and October 3, 2000) are sales of materials to Pacific Bell, which petitioner contends was a leasing entity that provided a resale certificate to petitioner at the time of the transactions.  During the audit, petitioner provided a copy of a resale certificate, dated September 18, 2000, issued by “SBC Leasing Affiliates” (not Pacific Bell) in connection with these transactions.  (Exhibit 1.)  In its May 27, 2008 submission, petitioner included a printout of the Board’s website seller’s permit verification page.  (Exhibit 2.)  That document, dated January 21, 2004, shows SBC Leasing (not Pacific Bell) is a permitized retailer (with the permit number listed on the resale certificate (SC OH 97-756909)), with an effective start date of September 1, 2000.  
	The Department did not accept the resale certificate as valid for the transactions at issue because it appeared to the auditor that the sales invoices clearly identify Pacific Bell as the buyer, whereas the resale certificate identifies SBC Leasing Affiliates as the issuer of the certificate.  In addition, the Department asserts that the resale certificate was not taken timely because across the top it shows a fax transmittal date from SBC Leasing Affiliates of January 20, 2004.  In addition, the Department asserts that a letter from SBC Leasing Affiliates dated December 5, 2002, was also supplied, which informed petitioner that all purchase orders issued after September 30, 2000, would reflect the leasing companies as the purchaser.  The Department asserts that it has not seen the purchase orders for the transactions in question, but that it is unlikely that the purchase orders from SBC Leasing would have been issued in the name of Pacific Bell after September 30, 2000.  We understand the Department to be arguing that sales made to the leasing companies after September 30, 2000, must have purchase orders and invoices in the name of the leasing companies and that, since two of the invoices in question here (dated October 2, 2000, and October 3, 2000) are dated after September 30, 2000, and were not issued in the name of the leasing companies, they could not have been sales to the leasing companies, and therefore the resale certificate issued by SBC Leasing Affiliates is not valid as to the disputed sales to Pacific Bell.
	The fourth sale that petitioner contends was a nontaxable sale for resale was a sale of materials to Network Services/Telsave.  Petitioner contends that the sale was a sale for resale supported by a multi-jurisdictional sales tax exemption certificate dated December 15, 1995.  (Exhibit 3.)  Petitioner asserts that it accepted this certificate at the time of sale and therefore the transaction should be accepted as a nontaxable sale for resale.  Upon audit, the Department rejected the resale certificate because the permit number listed therein (TU HQ 35-100767) does not identify a seller’s permit or a certificate of registration to collect use tax.  The Department notes that a TU account is for the Emergency Telephone Users Surcharge program (Rev. & Tax. Code, § 41001 et seq.).  The Department searched the Board’s records based on the customer’s name, address, federal employer’s identification number, and TU account number, but the search disclosed no sales or use tax accounts.  Absent a valid resale certificate, the Department determined that tax applies to this transaction.
	Sales tax applies to a retailer’s retail sales of tangible personal property in this state, measured by the retailer’s gross receipts, unless the sales are specifically exempt or excluded by statute.  (Rev. & Tax. Code, § 6051.)  All gross receipts are presumed subject to tax until proven otherwise.  (Rev. & Tax. Code, § 6091.)  The burden of proving that a sale of tangible personal property is not at retail is upon the person who makes the sale, unless he or she timely and in good faith takes from the purchaser a certificate to the effect that the property is purchased for resale (a resale certificate).  (Id.; Rev. & Tax. Code, § 6092; Cal. Code Regs., tit. 18, § 1668, subd. (a).)  In the absence of evidence to the contrary, a retailer will be presumed to have taken a resale certificate in good faith if the resale certificate contains all essential elements and otherwise appears valid on its face.  (Cal. Code Regs., tit. 18, § 1668, subd. (c).)  Revenue and Taxation Code section 6093 requires that a resale certificate be signed by the purchaser, bear the name and address of the purchaser, indicate the number of the seller’s permit issued to the purchaser, and indicate the general character of the tangible personal property sold by the purchaser in the regular course of business.  The certificate also must include a statement that the described property is being purchased for resale.  (Cal. Code Regs., tit. 18, § 1668, subd. (b)(1)(D).)  
	Where a retailer does not timely obtain a valid resale certificate, the retailer may be relieved of liability for the tax if the retailer can prove that the property was either resold without any intervening use or is being held for resale by the purchaser without any intervening use, or that the purchaser consumed the property and paid tax to the Board.  (Cal. Code Regs., tit. 18, § 1668, subd. (e).)  The Board allows the use of XYZ letters to assist taxpayers in establishing that a sale was in fact for resale or that tax has been paid.  (Cal. Code Regs., tit. 18, § 1668, subd. (f).)  However, an XYZ letter is not equivalent to a timely and valid resale certificate and the Board is not required to relieve a seller from liability for sales tax or use tax collection based on a response to an XYZ letter.  (Cal. Code Regs., tit. 18, § 1668, subd. (f)(3).)
	Here, in connection with the Pacific Bell transactions, we note that the supplied resale certificate was issued by SBC Leasing Affiliates, and not Pacific Bell.  The permit number on the SBC Leasing resale certificate does indeed belong to SBC Leasing, a separate entity from Pacific Bell, and petitioner has not explained how or why a resale certificate issued by SBC Leasing should be treated as a resale certificate issued by another entity (Pacific Bell) nor can we discern any such reason from the record.  The SBC Leasing resale certificate is therefore not valid in connection with sales to Pacific Bell.  Additionally, the resale certificate is dated September 18, 2000, which is approximately 10 months after the date of the November 9, 1999 transaction with Pacific Bell.  Therefore, even if the certificate were issued by Pacific Bell, the certificate appears to be untimely under Regulation 1668, subdivision (a), unless petitioner’s billing cycle for these transactions was up to 10 months long, which seems unlikely.  Next, even if the resale certificate were from the proper party, it does not appear to have been taken timely with respect to the two remaining disputed sales to Pacific Bell on October 2 and 3, 2000.  Specifically, neither petitioner nor the Department has indicated that petitioner retained the resale certificate in its files contemporaneously with these two sales.  Next, the copy of the resale certificate provided to us shows a fax transmittal date from SBC Leasing to petitioner of January 20, 2004 (exhibit 1), and the printout of petitioner’s online verification of SBC Leasing’s permit number (exhibit 2) shows that the inquiry was performed on January 21, 2004.  In other words, the evidence suggests that petitioner received the resale certificate on January 20, 2004, and prudently verified it the next day; however, the transactions in question occurred in November 1999 and October 2000.  In other words, it appears that petitioner accepted the resale certificate more than three years after the transactions at issue.  Thus, there is no evidence the resale certificate was timely taken and would not relieve petitioner of the tax applicable to these transactions, even if the certificate were from the proper party.
	As to the Network Services/Telsave transaction, we note that the exhibit 3 certificate lacks at least two of the elements essential for a valid California resale certificate:  (1) a valid seller’s permit number for the purchaser and (2) a description of the property to be purchased for resale.  (Rev. & Tax. Code, § 6093.)  Accordingly, the certificate here is not valid.  Next, the Department used its best efforts to search for information that might indicate whether this transaction was in fact a sale for resale, but there is no evidence that Network Services/Telsave resold (or was in the business of reselling) any tangible personal property, much less the tangible personal property that it purchased 
	from petitioner.  Accordingly, there is no basis on which to delete this transaction from the disallowed measure of tax.  
	Purchase for Use Outside State
	Also, petitioner contends that four sales to Western Wireless (Schedule 12D, lines 16 and 44 to 46) should be excluded from tax for two reasons.  First, petitioner notes that petitioner shipped the property to the customer from outside of California, and that petitioner’s contract with the customer provides that title to the property passed to the customer when the property commenced shipment.  Petitioner adds that it did not manufacture in California any of the property in these sales.  Second, petitioner asserts that it has provided an XYZ letter from the customer (an email dated March 15, 2005) which states that all of the property was purchased for use outside of California because California was a “Nortel” market for that customer, not a “Lucent” market.  (Exhibit 4.)  Thus, petitioner asserts that these transactions should be excluded from tax based on the storage and use exclusion contained in Revenue and Taxation Code section 6009.1.
	In reply, the Department notes that the invoices reflect that petitioner shipped the property to the customer in California, and that petitioner has not provided documentation in the form of exemption certificates, purchase orders, or bills of lading to show that these items were bought for use and first used outside of California.  
	Petitioner misconstrues the law applicable to this transaction.  We agree with petitioner that title to the property passed to Western Wireless outside this state.  Consequently, the transaction is not subject to the sales tax.  However, it is undisputed that petitioner sold and delivered the property to a customer (Western Wireless) in this state, and therefore the property is presumed to have been sold for use in this state (Rev. & Tax. Code, § 6241) and the transaction is subject to use tax, absent an applicable exemption or exclusion.  
	Of course, the presumption that the property was purchased for use in this state is rebuttable, and we understand petitioner to be arguing that the transaction qualifies for the exclusion from use tax under Revenue and Taxation Code section 6009.1.  That section provides that use tax does not apply when the only use of the property in this state is for the purpose of subsequently transporting it outside of this state and the property is thereafter used solely outside this state.  Here, there is no evidence that Western Wireless first functionally used the property out of state, nor has petitioner provided any bills of lading or other evidence to establish that the property ever left this state after delivery.  Accordingly, we find that petitioner has failed to rebut the presumption that this transaction is subject to use tax. 
	Payment of Tax by Customer
	Next, petitioner contends that with respect to 10 transactions disallowed in the stat sample, the customer involved in these transactions provided an XYZ response by email (exhibit 5) that indicates the customer was audited by the Board and paid the applicable tax directly to the Board as a result of the audit.  Thus, petitioner argues that these transactions should be removed from the disallowed measure of tax.
	In reply, the Department first argues that the XYZ letter is from Verizon, whereas the sales in question were made to GTE and Pacific Bell, such that the XYZ letter is not relevant to the disputed transactions.  In addition, the Department observes that no XYZ letter was provided on behalf of Pacific Bell, and the Department suggests that in making its arguments with respect to Pacific Bell in its May 27, 2008 submission, petitioner may have inadvertently copied this contention from its assertion with respect to the GTE transactions.  Next, the Department asserts that it examined both the GTE and Verizon audits and that none of the transactions at issue here were assessed in those audits.  Finally, the Department contends that the transaction referenced at Schedule 12D, line 38, was eliminated from the audit and is no longer at issue herein.  Accordingly, the Department asserts that no adjustments are warranted based on this contention.
	Revenue and Taxation Code section 6241 presumes that tangible personal property sold for delivery into this state is sold for storage, use, or other consumption in this state and thus subject to the use tax, unless the retailer establishes to the contrary (or timely takes a valid resale certificate in good faith).  Here, petitioner sold the subject property for delivery to GTE and Pacific Bell in California, and therefore it is presumed that the property was purchased for use here and that the transactions are subject to tax unless petitioner can establish to the contrary (e.g., that the customers paid the applicable tax).  We find that the XYZ letter presented by petitioner (exhibit 5) was not issued by either of the two customers at issue in regards to this argument, and therefore it has no weight in petitioner’s attempt to show that the tax has been paid by the customers involved in these transactions.  Further, while we are constrained from revealing taxpayers’ confidential information to any other person (Rev. & Tax. Code, § 7056, subd. (a)(1)), we can confidently say that our review of the evidence confirms that the transactions at issue herein have not been assessed against any other taxpayer, either on a projected or actual basis.  Accordingly, we recommend no adjustments based on this contention.
	Audit Methodology
	For its last contention, petitioner objects to the audit methodology used by the Department in connection with two transactions identified as follows: Schedule 12C, line 11, and Schedule 12D, line 24.  The Department notes that the transaction referenced at Schedule 12D, line 24, was not assessed as taxable, and is not at issue herein.  Accordingly we will address only the one remaining transaction that is the subject of this contention.  The remaining transaction, listed at Schedule 12C, line 11, represents a sale of materials to Octel Communications for $58,776.  
	Petitioner asserts that the inclusion of this transaction is inconsistent with the agreed-upon sampling method because the samples were to be tested on a line-item basis, whereas the amount included as taxable in this transaction is the entire invoice amount.  Petitioner has not, however, asserted a more accurate measure of tax for this transaction.
	In reply, the Department notes that while the auditor’s schedule shows the error as $58,776, the Department’s review of the invoice shows two line items of $33,586 and $25,190 (which total $58,776).  Because of this discrepancy, the Department had one of its computer audit specialists (CAS) check the original data petitioner supplied, and the CAS found that although the invoice shows two line items, the data file supplied has only one line item for a total of $58,776.  The CAS states that the invoice and line items were not repeated in any other strata.  Based on its review, the Department speculates that the two line items on the invoice show as one line item in the data file because the same product description is shown for both lines in the invoice.  The Department concludes that since the samples were drawn based on the data petitioner provided, and there is no duplication of the items in the strata, no adjustment is warranted.
	As noted above, petitioner’s sales for delivery into this state are presumed to be subject to tax, and petitioner bears the burden of establishing the contrary.  (Rev. & Tax. Code, § 6241.)  Further, the Department may use the best-available information on which to make its determination.  (Rev. & Tax. Code, § 6481.)  
	Here, the Department made a determination based upon data that petitioner supplied, and our review reveals no obvious errors.  The Department assessed the aggregate total of the two line items, but the invoice confirms that there were, in fact, two line items, the amounts of both of which would have been assessed had the data petitioner provided shown both amounts separately.  In other words, both line item amounts were taxable, and the Department has assessed tax on both, in the aggregate.  We find no error, and petitioner has not established that either of the line items is not subject to tax.  Accordingly, we have no basis on which to recommend any adjustment to this item.  
	Amnesty
	The amnesty-interest penalty will not be applicable in this case because petitioner completed an amnesty application by March 31, 2005, and paid the amnesty-eligible liability by May 31, 2005, as required by the amnesty program.  (Rev. & Tax. Code, §§ 7073, subd. (a), 7074, subd. (a).)
	Recommendation
	We recommend that the Department perform a reaudit to delete the following transactions from the September 20, 2006 Reaudit Report’s stratified stat sample:  (1) a $9,000 sale to “Air Touch” (Schedule 12B, line 1); (2) a $1,827,218 sale to “Worldcom Purchasing” (Schedule 12E, line 1); and (3) a $1,500,000 sale to “Juniper” (Schedule 12E, line 30); and then we recommend that the Department recompute the remaining disallowed measure of tax.  Otherwise, we recommend that the matter (including the claim for refund in Case ID 89002416490) be redetermined in accordance with the September 20, 2006 Reaudit Report without further adjustment.  We recommend that the protective claim for refund (Case ID 317677) be granted to the extent that there is an overpayment of tax after the above adjustments are computed.  
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