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Honorable Bill Leonard
Honorable Michelle Steel
Honorable John Chiang

From: Kristine Cazadd/~L :"
Chief Counsel ~tiT/4
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Date: June 25, 2008

Subject: July 8, 2008, Chief Counsel's Calendar - Petition to Adopt a Regulation to Designate
Qualified Veteran Itinerant Vendors as Consumers of Tangible Personal Property

Background

On June 13, 2008, Mr. William Connell submitted a petition pursuant to Government
Code section 11340.6, requesting the Board to adopt a regulation specifying that a qualified
veteran itinerant vendor is a consumer of any goods he or she offers for sale. Copies of the
petition, a letter from petitioner to State Senator Mark Ridley-Thomas, an e-mail from
petitioner to State Assembly Member Charles Calderon, petitioner's "Statement of Principle
(Special Exemption [f]rom Tax[-]Related Burdens)," Assembly Bill 3009 (2007-2008 Reg.
Sess.) and Government Code section 11340.7 are attached. According to the petition, Business
and Professions Code section 16102 and Brooks v. County o/Santa Clara (1987) 191
Cal.App.3d 750, establish an exemption from sales and use tax for sales by a veteran-vendor o
any goods he or she owns.

On June 4, 2008, petitioner filed a Complaint for Refund of Sales and Use Tax
(Complaint) in Sacramento County Superior Court. That same day, the Complaint was served
on the Board. The Complaint alleges that Business and Professions Code section 16102
exempts plaintiff (petitioner) from paying sales and use tax on his sales of food and beverages
from his vending cart.

The Board has consistently taken the position that Business and Professions Code
section 16102's exemption from the imposition of taxes or fees associated with county licenses
to engage in the business of selling tangible personal property does not create an exemption
under the Sales and Use Tax Law (Rev. & Tax. Code, § 6001 et seq.) nor the Uniform Local
Sales and Use Tax Law (Rev. & Tax. Code, § 7200 et seq.). (See, e.g., Sales and Use Tax
Annotation 410.0900 (6/22/95).) This position is consistent with that of the Legislative
Counsel in its opinions dated October 28, 1998 (Ops. Cal. Leg. Counsel, No. 14321, Business
License Tax Exemption: Disabled Veterans), and August 17, 2006 (Ops. Cal. Leg. Counsel,
No. 0611388, Veteran Business Licensing). Moreover, this position was confirmed by the Los
Angeles County Superior Court (Case No. BC316467), which dismissed petitioner's lawsuit
against the Board on this very issue, on the ground that the complaint did not state facts
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sufficient to constitute a cause of action. Thus, the Board, the Legislative Counsel, and the
Los Angeles County Superior Court concur that there is currently no veteran's exemption that
applies to petitioner's liabilities under the Sales and Use Tax Law or the Uniform Local Sales
and Use Tax Law.

Furthermore, Brooks v. County ofSanta Clara (1987) 191 Cal.App.3d 750, the case
cited by petitioner, does not support his contention that Business and Professions Code section
16102 exempts his sales as a United States veteran from sales and use tax. Brooks held that a
veteran's vending machine business, which was exempt from county license fees for hawking,
vending, and peddling by virtue of Business and Professions Code section 16102, was also
exempt from health license and permit fees imposed by the county under Health and Safety
Code section 510. That case neither involves nor addresses sales and use taxes. Thus, Brooks
does not establish a veteran's exemption from sales or use tax for retail sales of tangible
personal property. We note that Board staff has historically considered Brooks in reaching the
conclusion that there is no veteran's exemption applicable to petitioner's liabilities under the
Sales and Use Tax Law or the Uniform Local Sales and Use Tax Law.

Lastly, the Board has sponsored legislation during the current legislative session in an
effort to address petitioner's situation. Assembly Bill 3009 (copy attached), which failed
passage in the Assembly Revenue and Taxation Committee, generally provided that a United
States veteran, as specified, shall be regarded as a consumer, rather than a retailer, of food
products and non-alcoholic beverages that he or she sells, provided that, for the purposes of
selling these items, the veteran has no employees and no permanent place ofbusiness, as
defined. Assembly Bill 3009 was not supported by petitioner because he believes that a
currently existing statute, Business and Professions Code section 16102, authorizes exemption
from sales and use tax of all sales by qualified veteran itinerant vendors. The language in this
proposed regulation reflects petitioner's position, and is therefore distinguishable from the
Board-sponsored legislation.

Grounds for the Petition

The grounds advanced in the petition are as follows:

1. Business and Professions Code section 16102 specifies that qualified United States
veterans have the right to sell goods, wares and merchandise that he or she owns
without the payment of "any" taxes and fees.

2. Brooks v. County ofSanta Clara (1987) 191 Cal.App.3d 750, has ''upheld''
Business and Professions Code section 16102.

Options for Board Action

Pursuant to Government Code section 11340.7 (copy attached), upon receipt of a
petition requesting the adoption, amendment, or repeal of a regulation, the Board shall:
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1. Deny each petition, in whole or in part, indicating in writing why the Board has
reached its decision on the merits of the petition; or

2. Initiate the rulemaking process and schedule the matter for public hearing in
accordance with the rulemaking provisions of the Administrative Procedure Act.
(Gov. Code, § 11346 et seq.)

If the Board schedules the matter for public hearing, it may, prior to setting the public
hearing date and authorizing publication of the notice of hearing, hold public discussion of the
proposal. (Gov. Code, § 11346.45.) For example, the Board may refer the matter to the
Business Taxes Committee for the full or abbreviated version of that process.

Furthermore, the Board may grant any other relief or take any other such action it may
determine to be warranted by the petition. (Gov. Code, § 11340.7, subd. (b).)

The decision of the Board regarding the petition is required to be in writing and to
include the reasons therefore. The decision must be transmitted to the Office of Administrativ
Law for publication in the California Regulatory Notice Register. (Gov. Code, § 11340.7,
subd. (d).)

Staff Recommendation

Because Business and Professions Code section 16102 does not constitute an
exemption under the Sales and Use Tax Law, and because the legislation (specifying that
qualified veteran itinerant vendors be declared consumers of food products and non-alcoholic
beverages that they sell) has failed, staff recommends that the petition be denied.

Additional Information

Staff is available to provide additional information and to render whatever assistance
the Board may require in making its decision. If you have any questions on these matters,
please contact Assistant Chief Counsel Randy Ferris at (916) 261-2976.

APPROVED: k~
RamontHirsig
Executive Director

KEClef
Attachments
J:/ChiefCounsel/Finals/WilliamConnell.doc
J:/Bus/Finals/MCCAIIWilliamConnell.doc

cc: Mr. Ramon Hirsig (MIC:73)
Ms. Randie Henry (MIC:43)
Mr. Randy Ferris (MIC:82)
Ms. Carla Caruso (MIC:82)
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Regulation for (Qualified Itinerant Veteran Vendors) as Consumers of Goods, Wares or
Merchandise (owned by the Veteran him/her). Contained in Business & Professions Code
16100,16100.5, 16102.

The statutory reference that supports the regulatory provision that is being suggested is
contained in the March 12, 1872 and the March 24, 1893 enactment that recognizes that
"every soldier, sailor or marine of the United States shall have the right to hawk, peddle
and vend any goods, wares or merchandise that he/she owns without payment of
any license, tax, or fee whatsoever, weather municipal, county or State. Business &
Professions code 16102 has been upheld in California Supreme Court in "Brooks vs. Santa
Clara", 1987 a Published case 191 CAL. APP. 3rd 750; 236 CAL Rptr. 509; 1987 CAL. App.
However the State Board of Equalizations has failed to abide by the PLAIN MEANING of
the enactment and this has resulted in an "illegal taking" from the Veteran. This
proposed regulation, to include the Veteran as the consumer instead of the retailer, as
stated in section (a) below, this would clarify SBOE's apparent confusion of the issue.
Upon presentation of AB 3009 to the Assembly Revenue & Taxation Committee, on May
12, 2008 where SBOE employees were present; the Assembly committee chairman stated
"why has this not been handled at the SBOE level?" The chairman also inquired of any
published cases. The SBOE employees were mistaken by not providing the chairman with
the proper answer of \\ Brooks vs. County of Santa Clara, 7987". This mirrors the exact
position I have held for years; and is the reason for my request for this petition. I do not
understand why the SBOE refuses to acknowledge that Brooks vs. County ofSanta Clara
was NOT overturned and that they continue to ignore a high court case that is on point,
and the failure to bring this published case to the attention of the Revenue & Taxation
Committee Chairman.

This petition is to request the following regulation as outlined below, be adopted by the
SBOE for clarification of existing State Statute and that the SBOE follow the PLAIN
MEANING of the existing enactment.

(a) GENERALLY. Except as provided in subdivision (e), a qualified itinerant Veteran
vendor is a consumer of, and shall not be considered a retailer of any goods,
ware, or merchandise that he/she owns and offers for sale.

(b) DEFINITIONS. For the purpose of selling any goods, wares or merchandise by
itinerant means only. Itinerant Vendor Veteran

(c) A qualified Itinerant Veteran vendor means a soldier, sailor, airman, or marine of
the United States who has received an honorable discharge or a release from
active duty under honorable conditions from such service.

(d) \\Permanent place of business" means any building or other permanently affixed
structure that is used in whole or part for sales of goods, wares, and merchandise
that the veteran owns.

(e) This section shall not apply to the sale or use of spirituous, malt, vinous or any other
intoxicating beverage.

REQUIRED DOCUMENTATION: When the Board determines it is necessary for efficient
administration of the Sales and Use Tax Law, a qualified itinerant Veteran vendor shall be
considered a consumer of any goods, wares, or merchandise that he/she owns, then
sells when he/she has obtained a certificate from the Board. Documentation required
for Veteran to obtain the certificate shall include proof of release from active duty under
honorable conditions, or his/her honorable discharge from the United States military
service, or a certified copy thereof.

(1) SWAP MEETS, FLEA MARKETS, OR SPECIAL EVENTS. The operator of the event as
provided in Revenue and Taxation Code 6073, is required to obtain written



evidence that each seller holds a valid seller's permit, the itinerant Veteran vendor
is required to submit certification from the Board that he/she is tax exempt.

(2) CATERING TRUCKS. When operating out of a facility pursuant to Health and Safety
Code section 114295, the qualified itinerant Veteran vendor will provide a tax
exemption certification from the Board to address as provided in Revenue and
Taxation Code section 6074 regarding sales to catering truck operators.



June 13, 2008

Senator Mark Ridley-Thomas, Chair
State of California, All Officers, All Elected Officials

I call your attention to AB 1952 by Berg

Nowhere in statute or in any high court ruling Brooks vs. Santa Clara~ 1987 or in any regulation
is section B & P Code 16100, 16100.5, 16102 mentioned or described as a business license
waiver. I request you review the March 12th th

, 1872 ACT and the March 24 , 1893 ACT. "Any
license, tax, or fee whatsoever whether city, county or State."

18.7% of returning Veterans on welfare, relief or unemployment! It is a good idea to extend
this tax exemption to every Veteran. However, it should be noted that this grave error, of
referring to this ACT as a business license waiver is a major mistake and not supported by the
PLAIN MEANING of the enactment. I believe a stand- alone statute would allow all Veterans
this tax exemption status. Do not amend the unique and specific tax language that is contained
in the current enactment. The Brooks vs. Santa Clara~ 1987 , 191 Cal.App.3d 750, a high court
ruling confirms this statute 16102 in its totality where the statute was given full force and effect
and is binding to all courts of this state by the California Court of Appeals.

By all means help all the Veterans but never ignore the public purpose or the intent of the
original enactment. The enclosed Regulation to the SBOE would go a long way to clear up any
misinterpretations of existing statute of 16102.

Respectfully,

William M. Connell
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One: Mon, 2 Jun 2008 08:17:46 -0700 (POT)

From: nUnda Renee Fentonn <fentonlrOyahoo.com>

Subject: Veterans Tax Exemption Enactment of March 24, 1893

To: assemblymember.calderon@assembly.ca.gov

AS 3009 Brownley

Sir, thank you very much for allowing me to speak to your committee on May 12, 2008 regarding AB 3009 by
Brownley. You inquired if there were any published cases. It seems the SBOE employees do not wish to
acknowledge that there is a published case non point." Brooks vs. County ofSanta Cia,., 1987. I did not
want to interupt or correct anyone during your meeting. However, I believe it is most important that we are clear
about the true facts. The attached file was send to the SBOE this morning. Thank you for aU your hard work
and concern for our veterans. Reply requested.

William M. Connell

Attachments

J=iles:

If Petltlon_for_Regulatlon_OS0208.dOC (33k)[~]

http://us.f843.mail.yahoo.comlymlShowLetter?box=Sent&Msgld=9866_19282720_36713__ ._ 6/2/2008



STATEM.ENrr ()FPRINCI'P'IJE
(Special E~emption From Tax Related Burdens)

On March 24, 1893, the State of California adopted an Act (tl;te H AL"l~")~ Exhibit A, that
recognized that '~... every soldier, sailor or marine of the United States, who is unable to
obtain a livelihood by manual labor, shall have the right to hawk, peddle and vend any
goods .....\\~ithout payment of any license, tax, or f('c tt'htltsoever .... .~~ (emphasis
added)·~

81' il,clutlil!K tlte "'(Ird. "W1ttltj'Oel'er", tl,e clt!(lrle!l.islati~e: intell' was' It' remtlJ,'e ,,1LL.
ta~\~ related burtlel's' (NJln tl,;!, lillli/eli grollp ot"'()r",ern,ilitar!' (!e('{Jltl~

Under the provisions of C'a/ijornia Code ofC·ivil Procedure Section J859 (Enacted
1872), Exhibit B, the i~llnti()noftbe ICKislature must llc follow·c(lif at all p(,)ssilJlct

However, su.bsequent, to the adoption of the A(.:~rr, other tax related acts were passed
which did not specifically exempt this linlited group from their provisions, and
'~I2JV z:BlUt.IT Z~a.lll~'~LGd,1l1tiT6nlYlQt:rJlI,.{ L£(iIWZIiB£,liL\: relatet~

,hll,.(len~\' have bee" place lIn these l(Jr,,,er militllry p'et)l1le~

It is the position ()fthis STA'rEMEN'I-QFPR.IN(;lPl"F: that, in the interests ofjustice
and in keeping with the provisions of Section 1859 ofthe Code ofCivil Procedure, the
legislative intent of the A~r< should be carried out and that ~dJcPI\»):.i~.i9Jl~~J>''.(~ID:Ji\\~~~,

~i~~\~,,;"~QI;,I.~l~~J ~ .. tb~ll.:;S::.~-.~JJtJI\~l.i ~~.t.;-; t.b~ ~ 1.~~nr _inl~~;Jl;,~Q1Jl)~~A.!:~]:r::.b~."llJQgi!i~;~t~§~?,; ..~~;;lq·~~~,mlll.~
lbi~i"liLUi~~g.,.~r(l~Jlj JXQJ}l:;~~Q}' •.........5t+ll~:~\lr ~.•15Js;~d l~~~.I~,lal~f~t;,,:b~(:q~J,]~·

Specifically this STATF;MENT OF PR.fN<:IP.'~ is directed to the need to clarify
Section 60Sl (et seq.) of the Revenue and Taxation Code, copy attached as Exhibit C, to
make it clear that the former military people who come within the provisions of tile A(-.:T
aree..l:empt [ro,,, the~. uir(~nl('I'I~'()'clJllec.:tit, sales ta...\:. ,

Requm " ,,~e·~"tIt tire properfMrtks ttlkeII~ tllld prtl/H!r tICIitHt to
IItOtIih Sectio" 60S] •. tile R,.,.""e "ltd TIIXIItio" Code .IId its r.I"t.d p,.."isiom to
CD"",1y willi tlt~ ill,.", tlt~ k,lshll",. IIlId die ACT by speciflc"'ly uelllptlftg tile
jor"., lfIiIituy people 'COIW witltin 11a~ provisions oft"~ .,4('lTfro. tile
1Wf1lire.-"ts tilcollectiag sales tllX.

Respectfully submitted, /) /JtJ

U~Ir!~
Wil1iarn (\lnneIL
t !\rrny Veteran

·if copy l?fs«".,;on 16102 ofthe Business and Prqfess;ons (~ode that relates to this __.. is attached os
uhwua '



GOV§l1340.7. (a') llpo~receipt of a petition requesting theado.ption,am:endInentor re:peal of a
regulation pursuant to Article. S (commencing with Section. 11346)) a state agency shall notify the
petitioner in w-ritingofthereceip:t and shall within 30·da)~s denythepetitioo in.dica:tingwhytbe a8L»nC}~

has. reaehedits decision on the merits of thepeti.tion in writing or schedule the matter fot·pu.bU.chearing
in ac:cordancewitbthenotiee and· hearing requirements ofthatarticlc;.

(b).A state agency may grant or deny the petition in part. and may gr-sl1tany oth.et' reHefor take any
other aotion as it may determlnetobewarranted by the petition and. shall notify the.petitionerin \~rtiting
of tllis .action.

(c) Any interested personmayreq'Ucst a reconsideration ofany part or all of a d.ecision ()f any
agency on any petition submitted» Thcrequcstshallbesubmitted: in accordance'with'Section 11340-6
and include the reason or reasons why an agencY sbouldreconsider its.previous·decision no later t"ba.:n60
days aftet'the date tJfthed.ecisioninvolved.~ Theagencysrecotlsidera.tionofanynlatter relating to a
peti.'tionshal1 be subject to subdivision (a)*

(d)Anydecisioa ofa state agency den}ing in whole orin part or gr811tinginw'hole i:n~ in part a
pt1ition.~eq.uestjng the adoptio~. amendtnent,or repealo~aregulation pursuant to Article 5
(oommencingwitb Section 11 346)sbaU be in writing and shall be transmitted. ·to the Office of
Administrative Law for publicationmth:e Califo.mlaRegulatoryNotice Register at the earliest
practicable date. The detision shall identify the agency~ the party SUbmitting the petitjon.~ the provisions
of the California Code ofR.egulations requested to be affeeted~ reference to authority to ttak:e tbe 8.Ct1()n
requested, the reason.s supporting the a:geneydetermination:, an agenc·y conr.actpersoo, and tbe right of
interested persons to obtain a Ct.'py of the petition from the ngency,



ArvtE.NDED IN ASSEMBLY J\>1~~)' 5, 2008

A~{EN.DED IN ASSEJv1BLY APRIL 7, 2008

CALIFOR.NIA LEGISLATURE-2007-o8 REGULAR SESSION

ASSEMBLY BILL No. 3009

Introd.ucedby Assembly Member Brolvnley
(Principal coauthor: Asselt.bl), Alembel'Levine)

February 22, 2008

An act to add Section 6018.3 to the R.evenue and Taxation Code,
relating to taxation., to take effect irnmediately, tax levy.

LEGISLATIVE COUNSEL)S DIG'EST

AB 3009. as alnended,Brownley~ Sales and use taxes: consunlers:
itinerant ve·ndors.

The Sa.les and Use TaxLawilnposes a tax·on the gross receipts from
the sale in this state of, or on the stora.ge, use, or ot.her consunlptionin
this state of1 tangible personal property. That la.\v, with certain
exceptions, defines a retailer as a seller who tnakes any retail sale of
tangible personal property and as a person \vho lnakes IDore tha.n 2 retail.
sales oftangjble personal property during any 12-month period.

This bill would" for purposes of the Sales and Use Tax La\v,specify
that a qualified itinerant vendor, as defiIled, is a COllsu,mer, and nota
retailer, of food products and nonalcoholic beverages be or she sells.

This bill\vould take effect imlnediately as a tax levy, but its operative
date \\'ould depend on its effective date..

Vole: majority. Appropriation: nQ" Fiscalcomtnittee:yes"
State-mandated local program: no.

97



1\83009 -2-

The people o.fthe State ofCalffornia do enaclas~fo/lo,"'s:

1 SECTION 1. Section. 6018.3 is added to the Reve.nue and
2 Taxation Code, to read:
3 6018.3. (a) A q:ualified itinerant vendor is a consumer of, a.nd
4 shall notbe considered a retailer of, foodprod:ucts and non.alcoholic
5 beverages tba.t he or slle sells.
6 (b)For purposes of this section, a person is a ~'qualified itinerant
7 vendor'\.vhen all of the following apply:
8 (1) ~rhe person \vas a tn.ember of the United States Anned
9 Forces, who received an honorable discharge or a release from

10 active duty under honorable conditions.
11 (2) For the purposes ofselling food products and beverages, the
12 person is a sole proprietor ·\\fithnoe·mployees..
13 (3) The person has no pennanent place ofbusiness in this state·,
14 (c) For purposes of this section, "pemlunent'place ofbusiness~'

15 means any building ofothe.r permanently ·affixed structure,
16 1l1cluding a residence~ that is used in'~lholeor in part for the
17 purpose of making sales of, or takin.gorders and arranging for
18 shipnlent of, food products andbevemges. For purposes (~l this
19 section, ·'pernlQne"t place of busi/less"does not include an)l

20 building or other perlnanel1tl)' affixed structure, includil1g £1

2] residence.. usetJjtJr the storage ojjoodandnonalcoholic beverages
22 or Jor the cleaning and storage (~t· eq11iptnent useli in the
23 preparation and vending C?J:,food and nonalcoholic beverages.
24 (d) This sec·tion shall not apply to eith.er of the follo\\ring:
25 (I )A person engaged in the b'usincss of serving nleals, food, or
26 drinks to a custolner at a location o\vned, rented, or otherwise
27 supplied by the customer.
28 (2) A person operating a vending machin.e.
29 SEC. 2. This act provides for a tax levYY;~ithin the Dleaning of
30 .Article rv of the Constitution and shall go into inl1nediate efrect
31Ho\~lever,theprovisiollS of this act shall become operative on the
32 first day of the first calendar quarter c·ommencing more than 90
33 days after the effective date of this act

o
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