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Kevin & Gretchen Kelly

February 28, 2010
Re:  Kevin & Gretchen Kelly
To Whom It May Concern:

This letter is in response to the recent audit reconsideration denial letter received from the
IRS dated 2/25/2010. I disagree with the conclusions reached in the letter as many of the
reasons cited are simply inaccurate. The IRS letter is a clear attempt to deny my rights
through appeal on this matter and I am therefore appealing the ruling.

The IRS has stated many items in this letter that have nothing to do with the facts of this
case. They have disregarded the most important facts which are the IRS agent J. Younan
did not follow the IRS guidelines in handling matters of this nature. I submitted
explanations to him, per IRS guidelines, regarding all of the line item discrepancies and
each one was denied. They have cited that we did not provide Quick Books accounting of
deductions; this is false as I provided everything that was asked for. In instances that I
could not provide the information requested, a clear explanation derived form the IRS
handbook for taxpayers was cited, page number, paragraph and line. The IRS letter states.
that I was “unable to explain the deductions we took that did not have documents”, which
is inaccurate because I did provided an explanation of the deductions. They state in the
letter that we caused numerous delays, which we did not. I gave J. Younan all of the
documents he requested in a timely manner. All of the delays in the processing of this
case were due to J. Younan. He would disappear for months at a time and would not
return phone calls from me or my representatives. Then he would just appear out the blue
one day, demanding information, explaining to me personally that he was “working on an
important case and did not have time for my case”. I did not authorize my representative,
Gerry Breitman, to say we lost our records in a computer crash; our records were lost in a
flood. I showed J. Younan pictures of the flood (there were two floods in our garage) and
his response was “the flood was convenient for you”. I lost 100’s of patient files, personal
information and business records and Mr. Younan was derelict in his duties to follow the
IRS guidelines that he handed to me.

The letter claims the statement J. Younan made to my representative that he “did not like
chiropractors” was not true. This is a true statement and J. Younan did say that to my
accountant at the time and I was notified immediately. This prejudice was not to be
tolerated, therefore, I then immediately contacted J. Younan’s supervisor to request a
change of auditors and he refused my request, leaving me to handle this matter with a
hostile individual.
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Mr. Younan entered into heated shouting exchanges with my representative and when it
became clear he was not following the IRS guidelines with respect to taxpayer’s rights, I
had to hire another representative with additional experience in handling these types of
IRS auditors. J. Younan came to my offices and after supplying him with numerous
documents kept asking for the same information over and over again. [ would give him
records 2 and 3 times and he would always ask for them again. He said he “could not find
the last packet” I gave him or “he never received the packet”.

J. Younan refused to acknowledge my business expenses saying that “no one does that
much marketing”, even after | gave him all of my cancelled checks for these marketing
expenses. I provided him with my appointment books, my business records, my bank
statements and all information he requested. Any information not provided was noted and
the correct IRS guideline for my reasons of not providing that information was noted. J.
Younan was disrespectful and unprofessional through the entire process and refused to
conduct the audit in a congenial manner. He was combative to me and both of my
representatives. He stated to me that “he did not believe my explanations”.

J. Younan also refused to acknowledge my meals and entertainment expenses and the
final number he allowed was an “arbitrary’”” number that he threw out to my
representative, Harry Slotow. He told Mr. Slotow “I will accept... (whatever that final
number was) take it our leave it”.

The letter seems to be a personal attack on me and fails to deal with the facts of this case
especially when the letter includes a bankruptcy filing in 1998. The letter states the filing
included federal and state taxes. Not only does this have nothing to do with the facts of
this case, it is inaccurate as those taxes were not disposed of in bankruptey court. I paid
all of the taxes owed, both state and federal. I am not sure why the letter would include
such an egregious inaccuracy, especially when it has nothing to do with why I am filing
for audit reconsideration.

The letter states I “did not provide accounting records for the income they earned in
2004”. 1 provided J. Younan all records, back statements and computer printouts of the
income.

The letter continues its personal attack on me by saying I live in an upscale neighborhood
and bought houses etc. My wife bought her condo with money she saved prior to our
marriage and has nothing to do with the income for the years in question. The IRS seems
intent to bring up issues that are not pertinent to this case. These have nothing to do with
the IRS’ failure to follow their guidelines when tax payers have issues like the one I have.
Yet, the personal attack seems to be important because they mention in the letter how I
transferred money and bought homes. The last time I checked, this was America and I am
allowed to make money and transfer it at my will.
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During these years in question, I paid all of my taxes per the IRS guidelines, i.e.,
quarterly and all payments were made on time and based on my “estimated” income. |
was not aware of any income discrepancies until the audit was initiated. Clearly, this 1s an
inaccurate assumption on the IRS part that | was doing something wrong by transferring
money to my own accounts. The income discrepancy was explained to J. Younan and he
failed to acknowledge it. Bank of America had several areas on their bank statements that
recorded my income. They had deposits listed as income and for some reason on separate
pages they had a column of “other income™. I failed to see this and that is why the income
was not accurate.

I explained this to J. Younan and he “laughed”. Yes, he actually laughed at me when I
explained that to him. I then contacted his supervisor a second time and attempted to have
him removed from my case citing prejudice and again was denied.

For the record, since that time, Bank of America has changed their bank statements and
includes all income in one column now. I complained to them after being auditing and
missing that income column and they changed their forms. I believe that to be a very
significant issue that was simply overlooked by J. Younan in an effort to bolster the IRS’
position.

The IRS states in the letter that “the taxpayers would not have agreed to the report if they
did not commit the fraud”. We were informed by our representative, Harry Slotow that J.
Younan informed him that if we did not sign the forms, “he was going to audit us line by
line for 2006 and that would take another year”. I was instructed to sign the form and
then we would be able to reduce the lien amount in an offer and compromise. I signed the
form with a notation that I did not agree with the auditors’ assessment. Not knowing the
system, we followed that advice, which now I realize is not true. This clearly shows how
I was misled and contradicts the IRS’s claim in their letter that there is “no evidence
provided that show taxpayers were misled or misrepresented”.

When [ first learned of the audit for 2004, I reviewed my records and immediately
contacted my representative to file an amended return. I was informed by him that I could
not, which I later learned is not accurate. This is another example of how I was misled
and further contradicts the IRS’ statements regarding this issue.

The IRS letter also claims Gretchen is responsible for these tax filings. This is untrue as |
took care of all the tax filings myself. She is an innocent spouse in this matter and should
be afforded that status under the current IRS guidelines.

Respecttully,

Kevin Kelly



A review of applicable law re: Section 6663 Imposition of Fraud Penalty indicates that if the
taxpayer's understatement is due to the fact that he has a bone fide misunderstanding of his deductions
based upon a computer printout, he is not guilty of fraud. Taxpayer husband was basically missing
receipts for items paid in cash. Taxpayer husband was never a tax dodger. Tax evasion was not one of
his goals nor the practical intent of his understatement. Taxpayer husband relied upon a tax preparer.
Understatement of tax is not fraud if the failure results from ignorance and is not accompanied by intent
to defraud. In the instant case, taxpayer husband substantially complied with the requirements ot filing
tax returns.  He became overwhelmed with the data reflecting multiple operating centers for his

business. He went into information overload — a condition that should serve to mitigate against the
fraud penalty he now faces.

In a similar vein, taxpayer husband and his blameless spouse find themselves(thanks to advice of
their inept representative) branded by Internal Revenue Service as professional tax cheats.

In the final analysis, taxpayer husband did not intend to defraud the government, to avoid
personal liability for taxes. He had no cognizable bad purpose or motive.

Both taxpayers will be irremediably damaged if this request for penalty Abatement is denied.
The disposition of this matter now arguable raises one essential question: can a CPA so wrongfully steer
a client(s) down a path of self destruction for any reason whatsoever except his own self interest?

Finally, can an Internal Revenue Service Auditor assess such a penalty without interviewing
both taxpayers jointly and separately — i.e, taxpayer husband and taxpayer spouse; is it possible that
the Government has this much power to destroy lives and reputations with this heavy handed behavior.

It 1s respectfully requested that this Penalty be abated

f 3\
yce Rebhun, JD,MBA PhD



The Auditor, Internal Revenue Service in RAR dated 10/31/2007 imposed

Civil fraud penalty on the adjustments to taxpayer husband's Schedule C

business. A review of the administrative file indicates no foundation

for this draconian penalty. At best, the absence of full and complete

records at the time of the audit should merit a negligence penalty or

a penalty pursuant to Section 6662 (a)imposed on the amount of understatement.

A review of the administrative file indicates that taxpayer spouse

had her own job and had no involvement in the chiropractic business

whatsoever. To impose such a penalty against her individual account

is unfathomable. She should have been separated out.

It is conceded that the taxpayers agreed to the asssessment of this

penalty based upon the inept advice of a CPA who represented

them in this audit. The representative never informed the taxpayers of the

penalty - which is basically a penalty usually assessed against drug

dealers. The representative never informed taxpayer spouse that she too

had rights to challenge this penalty. The representative knew he was not
licensed to go forward in this dispute before United States Tax Court;

he told this unfortunately couple to sign on the dotted line and he would
prepare an Offer in Compromise to take care of this matter (pennies on the
dollar and the tax debt would be retired).

The reality is that the taxpayers yesterday, today and tomorrow will be
fit the criteria of Offer in Compromise.

I enclose a Memorandum of Law in support of the abatement of this penalty.

Signed, sealed and declared under penalty of perjury in the County of
Los Angeles, State of California on October 19, 2008.

Q(j_,\jv;(g, fDMxJ\u/m

Joyce(Rebhun, JD ,MBA , PHD

STYF ATTACH2
STF ZPWB1000



MEMORANDUM OF LAW

Taxpaycr husband is a chiropractor. He is young in his career. He was trying to get ahead. He
opened clinics in five distinct geographical locations in Southern Califomia.

Taxpayer wife had her own job and her own separate career — miles away from a chiropractic
business.

Taxpaycr husband took his records to his tax preparer to prepare the return. Taxpayer husband

relied upon his computer printout to determine what he had spent on ordinary and necessary business
expenses tor all of the operating centers.

The tax rcturn was prepared and filed in a timely manner for tax years 2004 and 2005.

Nexlt, taxpayers receive a letter from Internal Revenue Service informing them of an audit of the

above referenced years. They fully cooperated in this audit; they retained a CPA Representative to
handle the audit for them.

The CPA Representative was inept; he told them to agree to the audit adjustments, including '
penalty(ies); he told that that he would prepare an Offer in Compromise on the forthcoming tax
assessment and for pennies on the dollar, the tax bills would go away!!!

The CPA tailed to inforin them of their right to Appeal; the CPA failed to inform the wife (who

had nothing to do with the chiropracter business) that she could challenge the penalty as assessed against
her.

The bottom line — the CPA lied to them,; the taxpayers are not candidates for Offer in
Compromise — they are young professionals with a bright and promising future; their lives have been
clouded by only one plight — the erroneous assessment of this penalty against their account.
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The assessment of penalties should be considered throughout the
audit. indicators of noncompliant behavior are specific for individual
penalties and each case is unique, but there are common patterns
of noncompliance. The following sections list common badges of
negligence and fraud.

A component of the accuracy-refated penaity invoives taxpayer's
negligence or disregard of rules or regulations — Per IRC section
6662 (), “negiigence’’ is defined as any failure to make a reason-
able attempt to comply with the provisions of this title, and the term
“disregard’’ includes any careless, reckiess or intentionat disregard.
Some audit indicators for the negligence component of the accu-
racy-related penaity are listed below.

History of noncompliance — As part of the Required Fiiing Checks,
examiners determine whether the return was timely filed. CFOL
documents will also note penalties, such as most late payment and
estimated tax penalties, that are usually assessed as part of return
processing. Examiners should review available IRS information when
making penalty determinations to establish payment patterns and
history of noncompliance. Check the two preceding periods and all
open modules. See Chapter 5, Required Filing checks, for additional
guidance.

Simiilar, prior audit results — Copies of any prior audit reports should
be reviewed to establish history of noncompliance.

Failure to keep adequate books and records — Analysis of the
taxpayer’s books and records should include consideration of their
adeguacy and accuracy.

inadequate intemal controls for processing and reporting business
transactions,

tnreported or understated income, combined with the taxpayer's
failure to offer a reasonable explanation,

Overstated deductions or credits, inciuding claiming clearly
improper or exaggerated armounts, unsubstantiated by facts or doc-
umentation,

Using deduction descriptions in such a manner as to conceal the
true nature of the deduction,

Falture to explain items questioned by the Service,

Actions taken by the taxpayer to ensure that the return preparer did
not have all the necessary and appropriate information to prepare a
correct and/or timely retum,

information determined from cooperative state programs and state
tax reports which determined negligence for transactions having the
same or similar Federal and State tax consequences -— The deci-
sion 1o assert negligence, however, is the examiner's and is not to
be automatically reflected based on the State's determination.

Fraud, as distinguished from negligence, is aslways intentional, One

of the elements of fraud is an intent to evade tax. Some of the

indications of fraud are as foliows:

a. False explanations regarding understated or omitted income,

b. Large discrepancies between actual and reported deductions of
income,

c. Concealment of income sources;

d. Numerous errors, all in the taxpayer's favor;

e. Fictitious records or other deceptions;

6.1.3
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husbond’s separate liability may be paid from
commumnity [wds.

W, Paker, CAGS, Zo-1 uste 9150, 524 F2d 479,

The taxpayer-wife was relieved from Hability
under the mnocent spouse provisions because
the husband alone perpetuated the fravd. How-
ever, under California law, a husband’s separate
linbility may be satisfied out of community
funds,

1D, Kioeny. 65 TC 989, Dew, 33,658,

Followed,

Vo Setde. 40 TCM 533, Dec. 37,031(M), TC Memo.

19R3-222,

In a community property state, even though a
tixpayer’s wite was not a party to the fraud, this
did not preclude the assessment of the full pen-
alty for fraud against the husband severally.

L. Loflis, CA-9, 79- T uste 9379, 595 F2d 1189.

The wile is not chargeable with fraud on her
separate return reporting one-half of community
income, the amount of which is fraudulently
underslated by the husband, and theve is no
evidence that she attemipted to conceal any of
her own income.

LL Bower, CASB, 53-1 usye §9346, 204 F2d 205,

E.M. Jeckson, 12 TCM 778, Dec. 19,796(M).

M. Markorits, 11 TCM 823, Dec. 19,138(M).

M. Berry, 11 TCM 301, Dec. 18,882(M).

DeFraneo, 9 TCM 1158, Devc. 18,050(M).

Herbesger, 9 TCM 546, Dec. 17,748(M); affd on an-

other issue, CA-9, 52-1 ustC § 9253, 195 F2d 293.

Karger, 38 BTA 209, Dec. 13,104 (Acq).

Nigholsoi, 38 BTA 190, Dec. 10,103 (Acq ).

Frankling, 34 BTA 927, Dec. Y462.

Espersen, 13 BTA 016, Dec. 4376,

Linited Deessed Beef Co., 23 TC 879, Dec. 20,875 (Acq.).

H. Sinenons Est., 26 TC 409, Dec. 21,764 (Acqg.).

Druy dealers were liable tor additions to tax
{or fraud because it was shown that they inten-
tionally engaged in a course of conduct designed
to conceal, mislead, and otherwise prevent the
collection of taxes. However, the wife of one of
the deolers, who was required to report as com-
munity property a portion of her husband’s
share of the protits, was not liable for such pen-
alty. Although she knew of her husband’s drug
activities, there was no indication that she was
involved in such activities herself.

R.Co Congelliere, 59 TCM 700, Dec. 46,613(M), TC

Memo. [990-265.

.74 Innocent spouse relief denied.—A tax-
payer fatled to qualify for innocent spouse relief
where it was found that she had full access to
their joint bank accounts, that she handled fam-
ily financial transactions (including the prepara-
tion of the tax returns), and that she had on
several vecasions seen her husband cash large

1139,658.74 Code §6663(c)
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postal money orders. Furthermore, taxpayer not
only failed to show that she did not receive a
significant benefit as a result of her husbud’s
embezzlement, but also failed to produce any
records that regular family income was adequate
to meet their standard of living.

C.E. Heywood, 33 TCM 1311, Dec. 32.829(M}, TC

Mero. 1974-283.

The “innocent spouse” rule does not provide
relief from tax liability resulting from an over-
stated deduction for the cost of goods sold. Ap-
plication of the “innocent spouse” rule may be
invoked only where a tax liability arises by rea-
son of an omission from gross income of an
amount which should have been included
therein. Since an overstatement of the cost of
goods sold is an overstatement of a reduction
from gross income, not an omission from gross
income, the relief provisions were inapplicable
and do not relieve the taxpayer-spouse from her
liability for the determined deficiency.

A.B. Resuick, 63 TC 524, Dec. 33,028

The statute of limitations did not bar assess-
ments against the taxpayers (a husband, his wife,
and their closely held corporation) because at
least part of their underpayments of taxes was
due to fraud, for which penalties were properly
imposed. However, the wife did not qualify as
an innocent spouse, despite her claim that she
was a chronic alcoholic who wags unaware of her
husband’s or the corporation’s business deal-
ings; corporate checks of approximately $60,000
were deposited in her checking account at a
particular bank for which she received monthly
statements, wrote checks, and made out at least
eleven deposit slips of diverted corporate funds
totaling more than $33,000.

A. Astone, 47 TCM 632, Dec. 40,675(M), TC Memo.
TU83-747.

Fraud penalty and addition to tax were im-
posed on wife, who filed a joint return, for unre-
ported income attributable to husband, where
evidence indicated that she benefited materially
from omitted items.

D.E. Beck Est., 56 TC 297, Dec. 30,776.

The taxpayer could not restrain the collection
of a fraud penalty iinposed under a prior Tax
Court decision. The prior decision was res jisdi-
cata and thus prohibited the taxpayer from
pleading the innocent spouse rule since she had
consented to the penalty. Further, her injunction
was barred where it appeared that the govern-
menet could ultimately prevail in its claim for the
penalty. :

8.T. Krawitz, DC, 78-2 usre 9705

A policeman was liable for the addition to tax
for fraud on determinations of unreported bribe
and kickback income. The court agreed with the
IRS that the addition to tax for fraud applied to
the policeman, but not to his wife. However, the

©2004, CCH INCORPORATIED
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policeman’s wife was denied innocent spouse
telief because she should have realized that their
legal sources of income were insufficient to pay
for their lifestyle.
F.[ Searafile, 62 TCM 983, Dec. 47, 684(M}, TC Memo.
1991512,

A businessman’s wife was not an innocent
spouse because she knew or should have known
of the understatements of income on their joint
returns. However, since the IRS failed to prove
that the wife's activities constituted actual, inten-
tional wrongdoing, she was not held liable for
additions to tax fov fraud.

G.L. Wright, 64 TCM 1482, Dec. 48,678(M), TC Memo.
1992-699.

A wife was not entitled to innocent spouse
relief where she benefited from her deceased
husband’s unreported income. During the peri-
ods of understatement of income, the couple
maintained a high standard of living, and part of
the couple’s money was held in the wife’s ac-
counit under her maiden name, thereby tempora-
rily concealing it from the IRS. Because the
understatement was more than 900 percent of
reported income, an intent to evade taxes could
be inferred. As a result, no statute of limitations
applied to the tax years at issue. :

B. Bushlowe, DXC N.Y., 93-2 ustc 150,556.

A wife did not qualify for innocent spouse
relief because it was not inequitable to hold her
liable for the deficiencies and fraud penalties.
She fully shared in the benefits and the tax sav-
ings from omitted income, and the understate-
ments enabled her to maintain a standard of
living that included new cars, nursemaids, pri-
vate schools for her children and shopping
sprees. :

L.N. Levitt, 70 TCM 851, Dec. 50917(M), TC Memo.

1995-464,

Aun individual who was not entitled to inno-
cent spouse relief was liable for the additions to
tax for fraud. She was involved in her ex-hus-
band’s illegal narcotics trafficking activities
which was the likely source of the unreported
income, she did not cooperate with IRS agents
and the couple engaged in a pattern of consistent
underreporting of income for several years.

E.G. foens, 74 TCM 1149, Dec. 52,347(M), TC Memo.
1997-506. :

A fax attorney’s claim for innocent spouse re-
lief under provisions of the IRS Restructuring
and Reform Act of 1998 (P.L. 105-206) was de-
nied because the ample evidence of his intent to
defraud the IRS necessarily proved that he had
actual knowledge of the understatements on his
joint returns. Further, it was irrelevant that the
Tax Court did not expressly rule on the innocent
spouse defense with respect to one of the tax
years at issue.

2005(16) CCH—Standard Federal Tax Reports
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R.D. Grossman, r., CA-4, 99-2 usrc 450,631,

7745 Innocent spouse relief granted.—A wife
was not entitled to innocent spouse relief be-
cause she received a significant benefit from the
grossly erroneous tax returns that she filed
jointly with her ex-husband. The wife enjoyed a
more affluent lifestyle and received a move lucra-
tive divorce settlement than would have been
the case absent the underreporting of income on
the joint returns. Thus, although normal support
was not considered to be a significant benefit,
the underreporting of income resulted in a sub-
stantial increase in the wife's net worth.

S. Berman, CA-2 (unpublished opinion), 95-1 usrC

150117,

Additions to tax for fraud were not sustained
on the basis that information concerning funds
siphoned from two closely-held family corpora-
tions was purposefully withheld from the tax-
payer by his wife, who appeared to have taken
the funds for her sole benefit.

T. Barrett, 57 TCM 458, Dec. 45,709(M), TC Memo.
1989-243.

Since the wife did not join i any income tax
return with her husband in 1953, when no return
was filed for either of them, she could not be
held liable for any deficiencies or additions at-
tributable to her husband’s failure to report in-
come. Further, since no evidence was introduced
tending to show a fraudulent intent on her part
for failing to file a return, the fraud penalty
could not be sustained as to her.

P.R. Simms, 27 TCM 1570, Dec. 29,398(M), TC Memo.
1968-298.

The taxpayer was not liable for the fraud pen-
alty because no part of the underpayment of
taxes on her joint returns was attributable to
fraud on her part. The taxpayer was also relieved
from liability for the tax deficiency and penalty
because she was unaware of the omitted income
and did not benefit therefrom.

S.N. Ratana, 40 TCM 1119, Dec. 37,19%(M), TC Menw.

1980-353. Rev’d on another issue, CA-4, 81-2 USTC
99691, 662 F2d 220,

Innocent spouse treatment was afforded the
wife of an investment consultant because she
had no knowledge of her husband’s pyramid
scheme or his failure to file their joint tax returns,

P.M.C. Berenbeim, 63 TCM 2975, Dec. 48,209(M), TC
Memo. 1992-272,

A hospital administrator’s wife was an inno-
cent spouse with regard to embezzled funds the
administrator failed to report and, therefore, was
not lable for the tax liabilities and penalties.
Additions to tax for fraud were imposed because
the taxpayer was a knowledgeable businessman
who hid his scheme for five years. However,
negligence penalties were not imposed on the
wife following the finding of fraud on the part of
the husband.

Code §6663(c) 1139,658.745
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1V Johoison, 65 TCM 2760, Dec, 49,066(M}, TC Memo.
1993-227,

The wife of a man convicted of criminal tax
evasion was not liable for a civil fraud penalty
because she was not convicled of a crime and the
IRS failed to prove that she was otherwise liable,
A stipulation of settled issues signed by the hus-
banet and wife, which alluded to a concession of
the {raud penalty, was sufficiently ambiguous so
jhat it did not constitute a concession on the
penalty issue by the wife.

RW. Harrison, Jr., 66 TCM 1566, Dec. 49465(M), TC

lemo, 1993-587,

In the following cases, individuals were sub-
ject to either criminal or civil fraud penalties;
however, their spouses were not liable for civil
fraud penalties because the IRS did not prove by
clear and convincing evidence that the spouses
intended to evade the tax that the individuals
believed were owing,.

RS Advock, 66 TCM 1103, Dec. 49,352(M), TC Memo.

1993-488.

75 Joint liability.—A jury found that the
frand penalty could be assessed against both
spouses where joint returns were involved and a
corperation paid large amounts of their personal
expenses,

L. Kisbik, DC, 73-1 usTC §9273.

Conwunissioner has established by clear and
convincing evidence that the husband at the time
he signed the returns for the years in issue knew
that his wife had income from a lottery operation
which was omitted from their reported income
and that his signing of the returns knowing of
this ousitted income was fraudulent.

T. Muatone, 37 TCM 1047, Dec. 35,246(M).

Simiiarly.

RN. Stetson, DC, 77-2 Uste 4 9663, .

A taxpayer-husband who filed a joint tax re-
turn with his wife was not an innocent spouse
when the income derived from his public rela-
Hons bnsiness was omitted. He was also liable as
the surviving spouse and sole beneficiary for the
penalty unposed for his wife’s fraud.

LB Keene, 38 TCM 353, Dec. 35974(M), TC Memo.

1975121, .

A wiie who filed joint federal income tax re-
turns with her husband was liable for a fraud
penalty when the Commissioner had properly
determined that the income reported by the tax-
payers {or the tax years in issue had been fraud-
ulently understated and that she had been a
party to the fraud through bank deposits she
made. The fraud penalty was also imposed on
the husband.

B.G. Mutrply, 39 TCM 958, Dec. 36,744(M), TC Memo.
1980-25,

The taxpayer, who did not qualify for innocent
spouse relief, was liable for additions to tax for

1139,658.75 Code §6663(c)
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fraud for each of the tax years in question be-
cause (1) for two of the tax years, the taxpayer’s
income from gambling or bingo winnings was
omitted despite his receipt of forms from the
payors and (2) he was aware of his wife's past
propensity for theft and her past failures to re-
port income. Therefore, the court concluded that
the taxpayer’s failure to review the returns for
the reporting of his own income and the circuum-
stances ‘'of his wife’s history were indicative of
the taxpayer’s fraudulent intent. :

R.L. Dickey, 50 TCM 1041, Dec. 42,377(M), TC Memo.
1985-478.

A husband was liable (or the addition to tax
for fraud because it was clear that he knew that
income derived from illegal drug sales was sub-
ject to tax but went unreported due to his im-
plausible claim that he had been granted
immunity from police officers and a district at-
torney from reporting such income. The wile
was held liable because she was aware thal the
income was not reported on their joint retum
and she took no action to disclose the income to
their accountant.

R.C. Schmitz, 55 TCM 658, Dec. 44,720(M), TC Memo.
1988-168.

The evidence indicated that the wife of a certi-
fied public accountant who failed to timely file
their returns and later filed incorrect retums was
liable in addition to her husband for the fraud
penalty. She was aware that her husband was
earning income and used cash received from fee
income checks to pay household expenses. .She
was aware of her obligation to timely file re-
furns, yet she ignored her obligation. She also
assisted in the preparation of the returns which
contained substantial omissions of income.

D.C. Fedechko, 60 TCM 272, Dec. 46,756(M), TC Memo.
1990-390,

For the years 1924 and 1925 the joint returns of
husband and wife correctly reflected the income
of the husband but failed entirely to include the
income of the wife, with intent to evade tax.

Carroro, 29 BTA 646, Dec. 8339.

Because taxpayer’s wife had no taxable income
during the taxable years, she was under no obli-
gation to file a return or join in a retuxn by the
taxpayer. Since no returns were filed, and there
was no evidence that she was a party to the
taxpayer’s fraudulent conduct, she was not liable
for fraud penalties.

A. Gemmn, 46 TC 821, Dec. 28,123 (Acg.)-

A spouse was not jointly and severally liuble
for a-deficiency where she neither signed nor

tacitly consented to her husband’s filing of joint

returns, Consent to a joint return could not be
inferred from her failure to separately file a tax
return, where she had no taxable income. Also,
the record did not reflect a continuous pattern of
joint filing in prior tax years. In addition, intent
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to file a joint returmn could not be inferred from
her signatute on Form 872, Consent to Extend
the Time to Assess Tax.

FR. Carrick, 62 TCM 938, Dec. 47,673(M), TC Memo.
1991-802.

.755 Separate returns.—A wife filing separate
returns was liable for penalties on unreported
income attributable to her husband where the
incoime was deposited in her separate bank ac-
counts for those tax years. Penalties in a later
“year were not npheld.

D.E. Beek Est., 56 TC 297, Dec. 30,776.

Negligence penalty, but not fraud, is imposed
for falure to report profit on sale of stock owned
by petitioner, whose only explanation is that by
mistake it was reported on a return made by
petitioner for his wife.

Joseph, 32 BTA 1192, Dec. 9049,

.76 Spouse not party to fraud.—Although
taxpayer, who signed a joint return in blank
knowing that her husband would fill it in, was
liable for tax deficiencies she was not liable for
any fraud penalty because the Commissioner did
not sustain his burden of proof as to her.

}. Dowglas, 27 TC 306, Dec. 22030 (Acq). Affd on

other grounds, CA-5, 58-2 usTC F9563, 256 F2d 4.

A wife who filed belated joint returns with her
husband was not liable for fraud penalties where
the returns themselves were not fraudulent. The
fraud occurred and the penalties attached earlier
when the husband, with fraudulent intent, failed
to file timely returns. ‘

J.A. Ciriti, CA-3, 63-1 usTC §9311, 314 F2d 478,

M. Spanes, CA-4, 63-2 usTC 99736, 323 F2d 108.

Notwithstanding the taxpayer’s conviction in
the eriminal trial for failing to file returns, tax-
payer’s reliance on her husband to keep records
and file returns was not enough evidence of
fraud to sustain the Commissioner’s burden of
proot,

Agies W. Grayson, 13 TCM 552, Dec. 20,402(M), TC

Memo. 1954-70.

Similarly.

W. Hendrick, 20 TCM 1586, Dec. 25,120(M), TC Memo.
1961-308.

Since a husband and wife are considered sepa-
rate and distinct taxpayers, the fact that the hus-
band was estopped from denying that his
returns were false and fraudulent did not collat-
erally estop the wife from litigating this issue.

R. Nell, 43 TCM 1226, Dec. 38,977(M), TC Memo.

1982-228.

Since the relief provisions of P.L. 91-679 ap-
plied to years not barred by statute of limita-
tions, the spouse of a taxpayer filing a joint
return was not liable for the fraud penalty where
there was no evidence that she had any knowl-
edge that income tax returns were fraudulent.

2005(16) CCH—Standard Federal Tax Reports
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H. Romanelli, CA-7, 722 ustC 19708, mod'g, 722 Usie
F9627, 466 F2dl 872,

A taxpayer-wife was not liable (in addifion to
her husband) for a penalty for fraud because she
did not know that the taxable income reported
on their returns for the years in issue did not
accurately veflect their income.

L.D. Perry, 37 TCM 1847-44, Dec. 35515(M), TC
Memo. 1978-341. Aft'd by CA-7 in an unpublished
opinion, 12-4-79.

The Comnissioner failed to bear the burden of
proof that the taxpayer-wife had participated in
her husband’s tax fraud, and thus she was not
liable for the fraud penalty. She was jointly and
severally liable, however, for all deficiencies, in-
asmuch as she failed to bear the burden of proot
that she was an innocent spouse.

B.K. Diehl, CA-5, 79-1 ustC 99146, 586 F2d 1080.

Although there was no showing that the tax-
payer’s wife was involved in the fraud, the entire
penalty could be paid out of community funds
because (1) there was no evidence that the gov-
ernment collected the penalty from the wife and
(2) the deficiency was jointly paid and both sued
for a refund although no refund was due.

T.K. Considine, CA-9, 82-2 ustc §9537, 683 F2d 1285,

Although taxpayer-wife was not entitled to
relief under the innocent spouse provision be-
cause she failed to introduce sufficient evidence,
she was relieved of liability for the fraud penalty
because no portion of the underpayment on the
joint return was attributable to fraudulent con-
duct on her part, ’

D.P. Flynu, 42 TCM 1022, Dec. 38,221(M), TC Memo.

1981-491.

An addition to tax for fraud was properly im-
posed on the taxpayer. who failed o report as
income substantial illegal payments he received
from a trucking company for dumping their con-
struction materials from a nearby jub site on his
employer’s construction site. However, the tax-
payer’s wife was not liable for the fraud penalty
because it was not established by clear and con-
vincing evidence that she knew about or partici-
pated in transfers of the illegal paymeunts.

W.R. Jones, 48 TCM 95, Dec. 41,21%M), TC Memo.
1984-257.

A penalty for fraudulent tax evasion was not
assessed against a wife who filed joint returns
with her husband, since she lacked fraudulent
intent. Her husband withheld financial informa-
tion from her, tended a mistress and concealed a
cash hoard.
B.R. Sheckies, 48 TCM 222, Dec. 41,257(M), TC Menmw.
1984-289.

Similarly.

B.M. Porter, 51 TCM 1062, Dec. 43,069(M), TC Memo.
1986-208.

O.E. Lundry, 52 TCM 578, Dec. 43,371{M), TC Memao.
1986-456.
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W.E. Alberts, 52 TCM 665, Dec. 43,303(M), TC Memo.
(UB6-483.

A wife who signed blank Forms 1040 that her
husband later completed, omitting most of his
income, was not lable for additions to tax for
fraud since the IRS could not prove that she
knew of the omitted income or had any intent to
detraud,

E. Ewell, 55 TCM 1107, Dec. 44,84(M), TC Memo,

1988-205.

Deemed admissions indicated that a lawyer
was solely responsible for the preparation of tax
returns for his professional corporation, and he
personally prepared the returns for himself and
his wife. Although the admissions contained in-
dicia of the wife’s acquiescence in her hugband’s
activities, the deemed admissions were not suffi-
cient to prove that she was liable for fraud
penalties.

LW, Britt, 56 TCM 56, Dee. 45,038(M), TC Memo.

1985-419,

A divorced taxpayer was not liable for penal-
ties for fraud because an intent to conceal or
mislead was not established, His former wife’s
fraudulent conduet in failing to report funds that
she embezzled could not be imputed to him. The
husband also did not exhibit fraudulent intent
with respect to unreported income he received
from several odd jobs.

M.S. Hepler, 60 TCM 735, Dec. 46,868(M), TC Meino.
1990-490,

Where the wife had no intent to evade tax, the
penalties against the wife were not sustained by
the Commissioner.

L] Loww, 14 TCM 547, Dec. 21,055(M), TC Memo.

1958150,

Similarly.

Lins, CA-4, S6-2 usTC 9817, 235 F2d 879, Cert. de-
nied, 353 US 935.

Similarly, where the proceedings were dis-
missed against taxpayer’s wife who did not sign
verificat’on of the petition. The signature on the
document, purportedly hers, was found not to
be hers,

P.C. Noswitt, 14 TCM 1232, Dec. 21,356(M), TC Memo.
1955-314,

The taxpayer, an artist and interior’ window
designer, was not liable for fraud penalties relat-
ing to his and his wife’s failure to report income
from embezzlements she inade from her em-
ployer. The taxpayer was not involved in the
financial aspects of his marriage or his business;
his wife, a bookkeeper, handled all their finan-
cial affairs. There was no record that the tax-
payer koew of the embezzlement activities
before the day his wife, now a convicted felon,
was arrested,

R.F. Tyrier, 35 TCM 1425, Dec. 44,840(M), TC Memo.

1088-339,
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A self-employed manufacturer's representative
and his wife who failed to file income tax returns
for several years, until after they were notified of
a criminal investigation, were liable for additions
to tax for late filing, negligence and failure to
pay estimated tax. Fraud penalties did not apply
to the wife, however, because she had no sepa-

"rate income for the years in issue and had urged

her husband to file returns.
P.E. Niedringhaus, 98 TC 202, Dec. 48,411,

A doctor’'s wife was not entitled to innocent
spouse relief because she demonstrated knowl-
edge of unreported cash receipts and the manner
in which cash was diverted from the doctor’s
corporation. However, additions to tax against
her for fraud were not sustained because the
evidence against her was not clear and
convincing.

M.O. Arenstein, 66 TCM 282, Dec. 49,190(M)}, TC

Memo. 1993-339.

An assessment of fraud penalties against a
corporation was not inconsistent with the IRS's
finding that the wife of the corporation’s presi-
dent and sole shareholder did not commit tax
fraud. The Court of Appeals for the Ninth Cir-
cuit declined to recognize the “innocent spouse”
defense because the husband owned 100% of the
stack. Therefore, it was not inequitable to impute
fraudulent intent to the corporation, even
though, under state (California) community
property law, the wife had a 50% interest in her
husband's stock. Asphalt Induskries, Inc., 67-2 USTC
9620, 384 F2d 229, distinguished.

Alexander Shokai, Inc., CA-9, 94-2 uste 150,460, Cert.
denied, 4/17 /95,

A husband, but not his wife, was liable for the
fraud penalty. The wife was not involved in her
husband’s business, and she was not responsible
for understating income or maintaining the
books and records.

R.F. Jenkins, 70 TCM 1423, Dec. 51,022(M), TC Memeo.
1995-563.

A wife was not liable for additions to tax for
fraud. She did not sign returns for two of the
three years at issue, and she was not proven to
have knowledge of the unreported income. Her
husband conceded his liability for fraud penal-
ties with respect to two tax years, and was found
liable for the penaity for the third year. He estab-
lished a nontaxable employee reimbursement ac-
count as part of a scheme to underreport his
income.

AJ. Marzuilo, 73 TCM 2993, Dec. 52,082(M), TC
Memo. 1997-261.

The wife of a man who pled guilty to charges
of filing false returns was not liable for fraud
penalties because she did not participate in, or
know of, her husband’s alterations to the sum-
mary sheets from which the couple’s accountant
prepared their returns.
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S.L. Winde, 74 "TCM 326, Dec. 52,206(M}, TC Memo.
1997-374 ALFd on other issues, CA-10 (unpub-
lished opinion), 99-1 ustC §50,542.

Although married taxpayers underreported
their income, the wife was not liable for fraud
penalties. The IRS did not establish that she
knew of the understatement on the joint returns
given that she failed to review any of the returns
or signed blank veturus. Further, there was no
evidence that the wife was involved in preparing
the returns, other than providing documentation
to the couple’s accountant. Even though the
court was convinced that the wife knew of the
husband’s illegal gambling and bookmaking ac-
tivities, it could not conclude that the wife knew
that income fromt those activities was not being
veported.

S$.J. Zaban, 74 TCM 1002, Dee. 52,316(M), TC Memo.
19497479, .

Partners in a construction business who knew
their accountant computed partnership income
based on bank deposit records and who admit-
ted that they had not deposited all of their busi-
ness receipts were subject to the fraud penalty
tor undeestating partnership income. However,
the penaity was not imposed on the parmers’
spouses because there was no evidence that they
had acted with fraudulent intent. Since the un-
derstatement was frandulent, assessment and
collection of the deficiency was not barred by the
statute of Himitations.

P Vazzoun, 75 TOM 2379, Dec. 52,719(M), TC Memo.
1998~ 195,

The wife of a taxpayer who was subject to the
fraud penalty was not liable for the penalty. The
IRS failed to prove that she had acted with the
requisite fraudulent intent.

2T, jackson, 77 TCM 1919, Dec. 53,354(M), TC Memo.

1999139,

.77 Statute of limitations, spouse~The im-
position of the penalty for filing fraudulent re-
turns was affirmed against the taxpayer, who
qualified for innocent spouse relief, and her hus-

68,163

band. The husband’s filing the false returns lifted
the normal three-year statute of limitations with
regard to notices sent to the wife; Code Sec.
6501(c)(1) does not require fraudulent infent on
the part of both spouses who file a joint return
for the statute of limitations to be Jifted.

J. Ballard, CA-8, 84-2 USTC 99733, 740 F2d 659,

Where fraudulent intent was proven only as to
the wife, the husband was not guilty of fraud.
However, the statute of limitations did not bar
collection of the underpayment (less the traud
penalty) from him since the statute was extended
by his wite's fraud.

C. Clevenger, 51 TCM 835, Dec. 42,992(M), TC Memo.

1986-149. Aff’d on another issue, CA-4, §7-2 USIC
19489,

Fraud penalties imposed on a circuit board
manufacturer who skimmed funds from his two
corporations were upheld, The statute of limita-
tions did not bar assessment of tax because the
underpayment was due to fraud. Even it only
one spouse is fraudulent, and a joint tax retum is
filed, the fraud prevents the running of the stat-
ute of limitations for both spouses.

H.P. Savage, 63 TCM 2269, Dec. 48,M47(M), TC Memo.

1992-129.

A divorced wife was not liable for fraud penal-
ties with respect to her ex-husband’s unreported
kickback income. The IRS failed to establish that
any portion of their underpayment of tax was
due to fraud on her part. The indicia of fraud
cited by the IRS were thin and unpersuasive.

B.D. Goings, 73 TCM 2065, Dec. 51,892(M), TC Memo.

1997-87.

The wife of a sophisticated engineer was not
liable for the fraud penalty because she did not
have the education and experience to know that
real estate transactions that led to the imposition
of the fraud penalty on her husband were falsely
reported.

L. Goidbery, 73 TCM 1988, Dec. 51,878(M), TC Memo.

1997-74. Atf'd, CA-9 (unpublished opinion), 2001-1
usTC 1 50,155.

.78 Statute of limitations.-—The taxpayer's
business records were inaccurate and incomplete
and his returns for 1964-1966 contained substan-
tial understatements of income. Therefore, the
bar on the assessment and collection of deficien-
cies for those years was lifted since the returns
for those years were false and fraudulent with an
intent to evade taxes. Additions to tax for fraud
wele proper.

H.R. Temple Est., 67 TC 143, Dec. 34,083.

The Court determined that taxpayer’s un-
derpayment of tax was due to fraud for the years
1967 through 1970, but not for the years 1965 and
1966. The assessment and collection of deficien-
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cies and additions to tax were barred by the
statute of limitations for the tax years 1965 and
1966, but the statute of limitations had not run
for the years in which the taxpayer's conduct
was fraudulent.
G.S. Hall, 35 TCM 1399, Dec. 34,046(M), TC Memo.
1976-311. Aff'd on another issue, CA-5, 79-1 USTC
§9391,

M.F. Lodise, 36 TCM 668, Dec. 34,424(M), TC Memo.
1977-157.

L.N. Adams, 37 TCM 654, Dec. 35.110(M), TC Memo,
1978-152.

D.E. Bartone, DC, 78-1 ustc 39290,
H.T, King, Jr., CA-2,79-2 usyC T9426.
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AL, Punn, fr., CA-2, 79-2 ustC 19481,

The statute of limitations does not apply to
fraud cases,

C.ML Mickler, CA-5, 57-1 usTC %9598, 243 F2d 515.

L. Fudter, CA-6, 63-1 ustc 49248, 313 F2d 73.

£ Benes, CA-6, 66-1 15TC §9205, 355 F2d 929. Cert.
denied, 384 LS 9461,

JT, Benn, CA-S, 06-2 ustC {9684, 366 F2d 778. Cert.
denied, 389 US 833,

W.R. Jackson, CA-b, 67-2 ustc 99557, 380 F2d 661,
Curt. denied, 389 US 1018,

R.A. O'Connor, CA-R, 69-2 ustC 49453, 412 F2d 304.
Cert. denied, 397 US 921,

Riwdes v. Eshwards, DT, 56-2 USTC §9643.
P.R. Dapis, DC, 68-2 uste 19577,

ML Resichert, 19 TC 1027, Dec. 19,504,
MDD, Eagle, Jr., 25 TC 169, Dec. 21,312,
Guan Products, Ine., 38 TC 700, Dec. 25,624.
D.G. Carbett, 41 TC 96, Dec, 26,372 (Acq.).

T.H. Riddefi, 15 TCM 379, Dec. 21,650(M}, TC Memo.
1956-74.

A. Axler, 15 TCM 262, Dec. 21,619(M}, TC Memo.
1056-58.

B.E. Lewds, 16 TCM 688, Dec. 22,527(M), TC Memo.
1957-158.

H.L. Kremer, 16 TCM 297, Dec, 22,362(M), TC Memo,
1857-69.

E. Richavdson, 16 TCM 518, Dec. 22,463(M), TC Memo,
1957-122. AHf'd, rev’d and rem'd on other grounds,
CA-4, 59-1 ustC §9292, 264 F2d 400.

A. Abess, 19 TCM 791, Dec. 24,279(M), TC Memo.
1960-150.

B Fincstone, 19 TCM 864, Dec. 24,308(M), TC Memo,
1960-164.

W.V. Newell, 19 TCM 1358, Dec. 24,468(M), TC Memo.
1960-249.

D.M. Roberson, 20 TCM |, Dec. 24,59%(M), TC Memo.
1961-1,

0.0, Carlin, 19 TCM 1319, Dec. 24,340(M), TC Memo.
1960-236.

JT. Benn, 22 TCM 707, Dec. 26,155(M), TC Memo.
1963-151.

Pene-Olrio Steel Corp., 23 TCM 719, Dec, 26,783(M), TC
Memao. 1964-124. .

P.F. DiZenzo, 23 TCM 677, Dec. 26,779%M), TC Memao.
1964-121; rev'd and rem’d on another issue CA-2,
65-2 usTC 49518, 348 F2d 122, .

T. Woreester, Ine., 24 TCM 1021, Dec. 27,491(M), TC
Memo. 1965-199.

H. Gross, 25 TCM 639, Dec. 27,982(M), TC Memo.
1966G-125,

AL Murray, 25 TCM 1198, Dec. 28,153(M), TC
Memo. 1966-231.

MLE. Hinsen, 26 TCM 95, Dec. 28,323(M), TC Memo.
1967-15.

1.8 List, 26 TCM 683, Dec. 2B538(M), TC Memo.
1967-148.

1139,658.78 Code §6663(c)

IMPOSITION OF FRAUD PENALTY—§ 6663 [1 39,656]

M.R. Casciani, 26 TCM 997, Dec. 28,634(M), TC Memo.
1967-203.

I. Silverman, 30 TCM 617, Dec. 30,832(M), TC Memo,
1971-143.

S. Turzynski, 31 TCM 617, Dec. 31,436(M}, TC Memo.
1972-136. Aff'd, CA-7, in unpublished opinion
under CA-7 rules, 8/1/74.

M.P. Hendrix, 31 TCM 105, Dec. 31,241(M), TC Mema.
1972-29.

D.B. Reynolds, 36 TCM 756, Dec. 34 459(M), TC
Memo. 1877-181.

I Chang, 48 TCM 99, Dec. 41,214(M), TC Memo.
1984-259.

R.P. Beasley, 57 TCM 136, Dec. 45,623(M), TC Memo.
1985-173,

C.C. Quantz, 58 TCM 1274, Dec, 46,342(M), TC Memo.
1990-39.

R.R. Anderson, 69 TCM 1609, Dec. 50,410{M}), TC
Memo. 1995-8.

A.C. Biugham, 76 TCM 1975, Dec. 52,617(M), TC
Memo, 1998-102. Aff'd, CA-9 (unpublished opin-
ion}, 99-2 ustc §50,811.

P. Vazzana, 75 TCM 2379, Dec. 52,719(M), TC Memo.
1598-195,

M. Schachter, 76 TCM 113, Dec. 52,794(M), TC Memo.
1998-260. Supplemented by 113 TC 197, Dec.
53,538. Aff’'d on another issue, CA-9, 2001-2 usTC
450,550, ‘

M. Biaggi, 79 TCM 1488, Dec. 53,750(M), TC Memo.
2000-48. Aff'd on another issue, CA-2 {unpublished
opinion), 2001-1 ustC 150405

N.M. Roner, 82 TCM 132, Dec. 54,399(M), TC Memo,
2001-168.

W.T. Butler, 84 TCM 681, Dec. 54,972(M), TC Meino.
2002-314. -

The muailing of the deficiency notice tolls the
statute of limitations. Thus, the IRS may, at trial,
assert an addition to tax for the first time even
though the limitations period would have run
had the notice not been issued.

N. Cahan, 52 TCM 1508, Dec. 43,667(M}, TC Memao.
1987-54,

Period for assessing deficiency in tax and
fraud penalty was not extended where the Gov-
ernment failed to prove fraud.

- L.T. Fairchild, CA-5, 57-1 usic §9350, 240 F2d 944,
AW. Conger, DC, 60-2 ustC 19670, 188 FSupp 769.

E. Abrams, 21 TCM 882, Dec. 25,564(M), TC Memo.
1962-160.

1. Stromberg Est, 21 TCM 1310, Dec. 25717¢M), TC
Mema. 1962-246.

“T.W. Banks, CA-8, 63-2 ustC §9698, 322 F2d 530.

J.H. Maxwell, 23 TCM 1895, Dec. 27,060(M}, TC
Memo. 1964-307.

L.J. Maloney Est., 30 TCM 71, Dec. 30,624(M}, TC
Memo. 1971-16.

E.V. Brown, 36 TCM 581, Dec. 34,398(M), TC Memo.
1977-138.
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H.M. Wieler Est,
Memo. 1978-15.
H.L. Brazile, 45 TCM 795, Dec. 39.921(M), TC Memo.

1983-105,

G.N. Farrow, 50 TCM 1235, Dec. 42,422(M), TC Memo
1985-518.

37 TCM 51, Dec. 34,917(M), TC

The return had not been signed, and therefore
did not start the runmng of the statute of
limitations.

M.M. Mandel, 18 TCM 730, Dec. 23,737(M), TC Memo.
1959-168.

An individual’s motion for summary judg-
ment was denied because issues of material fact
existed regarding whether he fraudulently in-
tended to omit interest income from his return.
Although the IRS mailed a notice of deficiency
after the three-year statute of limitations had
run, its action was not time-barred if a false or
fraudulent return was filed. The individual's
pattern of omitting interest income and ques-
tions regarding his participation in a bank
scheme not to report interest income t6 the IRS,
coupled with evidence of the individual’s finan-
cial sophistication, presented unresolved factual
issues that preciuded granting summary
judgment.

H, Richman, 65 TCM 1808, Dec. 48836(M), TC Memo
1993-32.

The government did not establish by clear and
convincing cvidence that an attorney fraudu-
lently understated his income when he assigned
no value to stock of a corporation that operated a
topless club that he received from a client as
payment for his legal services. Since the govern-
ment’s evidence was no more convincing than
that introduced by the taxpayer, the government
failed to carry its burden of proof. In the absence
of fraud, the government was barred from col-
lecting additional taxes, penalties and interest
from the attorney because it issued a deficiency
notice to him more than three years after he filed
his tax returns for the years at issue. ‘

1.5, Payne, CA-5, 2000-2 ustC §50,668.

An assessment against a former shareholder of
an insolvent company on a transferee liability
theory was not barred by the statute of limita-
tions. Because the company was found to have
acted fraudulently, the IRS could assess and col-
lect taxes owing at any time. In light of the fact
that no statute of limitations barred assessment
against the company, no limitations period
barred assessment against the shareholder. Fur-
ther, application of the statute of limitations was
determined under federal, and not state, law

1D, Marris, 80 TCM 886, Dec. 54,157(M), TC Merno
2000-381.

Absent a showing of fraud for three of the four
tax years at issue, the IRS was barred by the
three-year statute of limitations under Code Sec.
6501 from assessing deficiencies and fraud pen-
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alties -against an individual who conceded that
he had underpaid his taxes. The RS failed to
establish by clear and convincing evidence that
the taxpayer had fraudulently intended to evade
taxes for those years. The record indicated that,
although he was negligent and inattentive re-
garding his recordkeeping and tax filing obliga-
tions, the taxpayer had relied on his accountant
to accurately prepare his returns. His use of a
third party’s name on an account that he used to
improperly purchase and sell his employer's ini-
tial public offerings represented an attempt to
circumvent company, rather than tax, rules.

S.C. Carter, 86 TCM 229, Dec, 55,258(M), TC Mema.

©2003-235. :

An individual was liable for the fraud penaity
for his failure to report income in four tax years.
The taxpayer stipulated that he omitted such
income and was convicted for fraud in connec-
tion with his failure to report such incone, More-
over, the IRS established the taxpayer’s
fraudulent inlent by his sabstantial understate-
ments of income for several years, the incom-
plete or misleading information he provided to
his tax return preparer, and his conviction under
Code Sec. 7206(1).

KJ. Morse, 86 TCM 6?3 Dec. 55,366(M), TC Memo.
2003~332

The statute of h‘mitations did not bar assess-
ment and collection of deficiencies and penalties
for tax years with respect to which the taxpnyexb
filed fraudulent returns.

V. Fergusen, 87 TCM 1189, Dec. 55,605(M), TC Memo.
2004-90. .

.80 Tax protesters.—Fraud penaities were
properly imposed by the Commissioner where
an individual filed incomplete tax protest state-
ments that did not constitute returns; eliminated
the declarations under penalties of perjury from
the documents he filed; repeatedly tried to avoid
having federal taxes withheld from his salary;
and falsely certified to his employer that he
owed no taxes. Such conduct indicated that the
individual fraudulently intended to evade taxes
that he knew were due and owing.

A.C. Fultrmann, 43 TCM 1330, Dex 39,008(M), TC
Mema, 1982-255.

The taxpayer, who raised various tax-protestor
type arguments, was held liable for the additions
to tax for fraud and for failure to pay estimated
tax. The taxpayer failed to file tax returns for the
years in issue, claimed an excessive number of

exemptions on his forms W-4, and failed to

maintain or to submit adequate records of his
income-producing activities to the IRS.

W.H. 5mith, 49 TCM 711 Dec 41,873(M), TC Memao.
1985-59.

A tax protestor was held hable for fraud pennl-
ties because he intentionally filed false W-4
Forms and admitted in court that he was aware

Code §6663(c}) 1139,658.80
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tat the law required him to file returns but
chose not to file because he disagreed with the
law.

L. Clark, 62 TCM 917, Dec. 47,667(M), TC Memo,

1991496,
Similarly. :
DoE. Gullentine, 63 TCM 1747, Dec. 47,915(M), TC

Momo, 1992-14, Al'd, CA-7 (unpublished opinion

11/17/92).

WL, Comlier, 63 TCM 2773, Dec. 48,156{M), TC Menio.

TN2-224.

The IRS properly used the bank deposits
method to determine that the taxpayer had unre-
ported gross income and taxable income from an
insurance business, a publishing business and
lecturing activities. The taxpayer offered tax pro-
tester arguments in defense. Additions for fraud
were upheld because the taxpayer consistently
and substantially understated his income and
failed to maintain or provide adequate records of
his income producing activities.

LA Sehiff, 63 TCM 2572, Dec. 48,108(M), TC Memo.

1992183, :

Additions to tax for fraud and substantial un-
derpayments were imposed on a tax protestor.
The protestor claimed reliance on numerous tax
protest arguments to avoid paying taxes. He
failed to report his income, failed to timely file
his tax returns, submitted false Forms W-4, con-
cended transactions by dealing in cash and in-
structed his employer not to deal with tax
authorities. His claims were deemed frivolous
and his actions found to be fraudulent. Accord-
ingly, the additions to tax were imposed.

L. Roth, o8 TCM 872, Dec. 48,529(M), TC Memo.

199256,

In the following cases taxpayers who made
tax-protestor arguments were subject to fraud
penalties.

ML Grant, 652 TCM 550, Dec, 47,566(M), TC Memo

1997-406.

GLF. Dorseh, 63 TCM 74, Dec. 48,333(M), TC Memo.
1992-384,

E.R. McCart, 65 TCM 2115, Dec. 48,909(M), TC Memo.
1993-96.

M.} Aiadreas, 66 TCM 1411, Dec. 49,423(M), TC
Moemo, 1993-551.

1L Coclanie, 107 TC 18, Dec. 51,490,

J W, Marsh, 79 TCM 1327, Dec. 53, 712(M), TC Memo.
2000-11. Affd on another issue, CA-9 {unpublished
apinion), 2002-1 ustC 450,209,

C.W. Singer, DC Pa., 2001-2 ustc 450,611, Affd, CA-3
(unpublished opinion), 2002-2 wustc 450,519, 43
FedAppx 524.

A taxpayer’s petition, containing tax protester
arguments, failed to assign error in the IRS's
determination; therefore, partial judgment on the
pleadings was granted. However, the additions
to tax for fraud and failure to file tax returns
were not imposed because the IRS did not meet

1139,658.80 Code §6663(c)
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its burden of proof. The IRS had not yet {iled an
answer or given the taxpayer an opportunity to
reply on those issues, so they had to be decided
at trial.

R.J. Caplette, 65 TCM 1876, Dec. 48 852(M} TC Mema,

1993-46.

On remand, the taxpayer was estopped from
denying the specific intent requirement for the
years for which he had been convicted af crimi-
nal tax evasion under Code Sec. 7201. For the
other years, fraudulent intent was shown by the
followmg badges of fraud: an understatement of
income, a pattern of failure to file veturns, im-
plausxble or inconsistent explanations of behav-
1or, failure to cooperate with the IRS and the
filing of false Forms W-4,

R.J. Caplette, 68 TCM 464, Dec. 50,054(M), TC Memo.
T 1994403, )

An aerospace engineer and his wife, who was
a bookkeeper, were subject to fraud penalties for
years during which they failed to pay tax based
on their belief that income tax laws were invalid.
The penalty applied because they knew that they
owed tax for those years but failed to file income
tax returns. Further, the improper use of a Form
843 indicated the couple’s intent to evade taxes
by misleading the IRS into refunding withheld
income taxes while they concealed their income.
Also, an intent to evade tax was demonstrated
by the taxpayers’ continued reliance on Forms
W-4 that provided for inadequate withholding.

A.L. Pennybaker, 67 TCM 3157, Dec. 49,941(M), TC

Memo. 1994-303.

Fraud penalties were properly imposed
against a tax protestor who claimed excessive
exemptions on Form W-4 and filed no income
tax returns for several years. Prior to the tax
years at issue, the taxpayer had filed returns and,
thus, had demonstrated knowle(fge of the filing
requirements. The fact that the taxpayer only
took steps to contact the IRS and indicate that he
did not intend to pay taxes after being notified of
his delinquency was, in itself, evidence of an
intent to defraud. Moreover, returns and other
filings submitted by the taxpayer after the TRS
initiated proceedings against him consisted of
tax-protestor-type arguments that only served to
impede and delay the collection of tax. The ac-
tions of the taxpayer were not sufficiently open
to preclude a finding of fraud.

R.A. Cloutier, 68 TCM 1165 Dec ‘30227(1\/]

Memo. 1994-558.

A medical teclmclogist who filed delinquent
tax returns and false Forms W-4 was liable for
fraud penalties because he intended to evade
taxes. The facts that the individual did nof file
any tax returns until after being criminally in-
dicted, that he filed false Forms W-4 using false
social security numbers, and that he offered typi-
cal tax protest arguments furnished to him by an
association, whose literature instructed persens

©2004, CCH INCORPORATED
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The Court found that taxpayer’s joint venture
arrangements with his relatives were not a sham,

C.H. Brack, 22 TC 284, Dec. 20,333 (Acq.).

A couple was not liable for fraud even though
they failed to report income, because they sin-

68,157

cerely believed that a trust which was estab-
lished by promoters was a legitimate income
shifting device.

E.J. Klaphake, 60 TCM 195, Dec. 46,740(M), TC Memo,
1990-375.

Spouses

73 Application of penalty.—Code Sec. 6653
(b) provides that the fraud penalty does not ap-
ply to a spouse filing a joint return unless some
part of the underpayment on the return is due to
the fraud of that spouse. This limitation applies
to all cases that are not barred by the statute of
limitations. Some of the cases reflected below
were decided prior to the amendment of former
Code Sec. 6653(b) by P.L. 91-679. However, the
cases would apply in similar factual situations,
even under amended Code Sec. 6653(b}.—CCH.

Fraud penalty was not sustained against hus-
band for years in which he and his wife filed
separate returns and none of the increase in net
worth attributable to his wife’s activities could
be traced to him. However, fraud penalties were
sustained for years in which they filed joint
returns.

M. Steinberg Est., CA-2, 66~2 USTC 19699, 367 F2d 130.
Cert. denied, 386 1J5941,

A taxpayer-husband did not understate the
family's gross income with intent to defraud
when it was not established that he had any
knowledge of the family account books, which
were kept by his wife, or of the inaccuracy of the
records given to the return preparer.

C.D. Floyd, 37 TCM 1517, Dec. 35,409(M), TC Memo.
1978-368.

Motion for summary judgment in an action to
foreclose tax liens, resulting from a claimed defi-
ciency for income unreported on a joint return
filed by the taxpayer and her late husband, on
the proceeds of an insurance policy payable to
the taxpayer was denied. Alternatively, it was
ordered that a factual basis be established to
determine whether the taxpayer could benefit by
the provisions of Public Law 91-679. i

A.L. Cooper, DC, 71-1 ustc §9321.

The finding of slight deficiencies in tax which
were admitted and the failure to include in in-
come certain partnership profits atiributed to the
separate property of the taxpayer’s wife do not
establish that the taxpayer’s retumns were either
false or fraudulent.

Klise, 10 BTA 1234, Dec. 3670 (Acq.).

The election to make a single return jointly
must be exercised by taxpayers at the time the
return is filed. Since no returns were filed by
taxpayer, the split-income provisions were never
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elected by him and he alone could be liable for
the deficiencies of tax, additions and fraud
penalties.

Mundy, 14 TCM 1067, Dec. 21,263(M), TC Memo.
1955-270.

In a community property state, even though
the taxpayer-wife was not a party to the fraud,
this did not preclude the assessment of the full
penalty for fraud against the taxpayer-husband
severally.

E.J. Lollis, CA-9, 79-1 ustC §9379, 595 Fad 1189,

Drug dealers were liable for additions to tax
for fraud because it was shown that they inten-
tionally engaged in a course of conduct designed
to conceal, mislead, and otherwise prevent the
collection of taxes. However, the wife of one of
the dealers, who was required to report as com-
munity property a portion of her husband’s
share of the profits, was not liable for such pen-
alty. Although she knew of her husband's drug
activities, there was no indication that she was
involved in such activities herself.

R.G. Congelliere, 59 TCM 709, Dec. 46,613(M), TC
Memo. 1990-265.

An itinerant worker was never “away from
home,” and business expense deductions that he
claimed for meals and lodging were denied. The
taxpayer and his family lived in motels while he
worked at various jobs, and they never main-
tained a permanent residence. Accordingly, he
was never away from home, and the expenses
that were incurred for meals and lodging were
persenal, nondeductible expenses. Also, the tax-
payer failed to report part of his income and
claimed that he was exempt from withholding.
Additions to tax for fraud were imposed because
the taxpayer improperly claimed the living ex-
penses, purposely falsified Forms W4, and un-
derstated his income. However, the IRS failed to
prove fraud as to his wife; fraud could not be
imputed from one spouse to another.

D. Brownburg, 65 TCM 1708, Dec. 48,807(M), TC

Memo, 1993-6.

735 Community funds.—The taxpayer, con-
victed of tax evasion, was not entitled to a re-
fund of one-half of a fraud penalty imposed on
the entire deficiency on a joint tax return and
paid with community funds, even though no
part of the deficiency was due to fraud by his
wife. It was further held that under Texas law a

Code §6663(c) 1139,658.735
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Taxpayer Name: Kevin & Gretchen Kelly ‘Examiner: J. Younan
TIN:

Tax Form: 1040 Date: 02/19/2010
Tax Year (s): 200412 & 200512

Fraud Penal

Mr. Breitman then had a conversation with the group manager and made an untrue allegation
that the examining Revenue Agent told him that he does not like chiropractors. The Group
Manager informed Mr. Breitman that does not sound like a statement the Agent would make,
but we will open the 2005 tax year for audit because those records were not lost in a flood
which will help us better evaluate the taxpayers’ situation with regards to0 2004. After numerous
delays and appointment cancellations, the taxpayers provided income statements for 2004 &
2005 that showed that income was substantially under reported, and expenses were over
reported.

The taxpayers provided two versions of meal and entertainment summary reports for 2004, one
at the beginning of the examination showing expenses of $28,559.38 and the other later in the
examination for $15, 697.65. The taxpayers took out many of the round figure amounts
presented on the original meal and entertainment report.

The taxpayers understated taxable income for 2004, 2005, and 2006 by substantial amounts.
The taxpayers also refused to provide QuickBooks general ledgers or income statements for the
years under audit. Mr. Kelly deals with attorneys and insurance companies and works on a lien
basis, which means he may not get paid for months or years after the work is done. So Mr. Kelly
had to have a system to keep track of patient visits, what was paid by each patient, and what
was owed from each patient. This information he did not provide during the audit.

There were substantial transfers from the business account (..02596 ) in Mr. Kelly’s name to
checking and savings accounts with both the taxpayers’ names on the accounts(...04479 &
...01239). These transfers between accounts shows that both taxpayers benefited from the
money earned by Mr. Kelly’s business.

The original audit report, Form 4549, was dated 08/28/2007 and mailed to each taxpayer
separately with explanations and the fraud penalty on the report. The taxpayers then hired
Harry Sloto, CPA to represent them in the examination. Form 2848 (Power of Attorney) signed
by both taxpayers stated that Mr. Sloto was specifically representing them for the fraud penalty.

Mr. and Mrs. Kelly were individually kept informed of the progress of the examination and their
rights. At the end of the examination the taxpayers agreed to the audit adjustments and the
fraud penality.

The taxpayers are now requesting an audit reconsideration with regards to the fraud penalty.
They are claiming that the penalty was excessive and it should have not been assessed. And
the taxpayers would have not agreed if they had competent representation during the
examination.

Law: (Tax Law, Regulations, court cases, and other authorities. If Unagreed, add Argument)

IRC Section: § 6663

Workpaper #: -1.2
Rev. 7/2006



Department of the Treasury = internal Revenue Service

Amended U.S. Individual Income Tax Return
* See separate instructions,

Form 1 040X

{Rev November 2004) OMB No. 1545-0091

This return is for calendaryear » 2004 , orfiscal yearended *» .
Your first name M Last name Your social security number
Kevin M Kellwy
Plez_ase It a joint return, spouse's first name i Last name Spouse’s social security number
print |Gretchen L Kelly
t)‘f)r Home address (np. and streety or P.O. box if mail is not delivered to your home Apt no. Phone number
pe

n address, see instructions. State ZIP code

For Paperwork Reduction
Act Notice, see instructions.

c I

If the name or address shown above is daﬁerent from that shown on the original return check here .............................. > ]Z{_]

I Yes D No

E Qualifying widow(er)

C Filing status. Be sure to complete this line. Note. You cannot change from joint to separate returns after the due date.

On original return > . Single Married filing jointly Head of household
On this return ™ Head of household*

Married filing separately
. Single Married filing jointly

* 1 the qualifying person is a chuld but not your dependent, see instructions.

Married filing separately Qualifying widow(er)

. A Original B Net change — C Correct
Use Part Il on page 2 to explain any changes amount or as amount of increase amount
previously adjusted |  or {(decrease) —
Income and Deductions (see instructions) (see instructions} | explain in Part Il
1 Adjusted gross income (see instructions)................... 1 170,215, ~-37,648. 132,567,
2 itemized deductions or standard deduction (see instructions) ......... ... 2 41,095, -3,922. 37,173.
3 Subtractline 2fromline 1 ... ... .. oo, 3 129,120. -33,726. 95,394.
4 Exemptions. If changing, fill in Parts | and ll on page 2. .. .. 4 6,200, 0. 6,200.
5 Taxable income. Subtract line 4 fromline3 ........... .. ... 5 122,920. -33,726. 895,194.
6 Tax(see instructions). Method used in column € . Tables 6 27,071, -11,302. 15,7689.
Tax 7 Credits (see instructions) ................................. 7 0. 0. 0.
Il;:gty 8 Subtract line 7 from line 6. Enter the result but not less than zero .. ... ... 8 27,071. ~11,302. 15,769.
9 Other taxes (see instructions) . .......... ... ... ... ... 9 14,737. -7,366. 7,371.
10 Totaltax. Addlines8and 9......... . ... ... ............. 10 41,808. -18B,668. 23,140.
11 Federal income tax withheld and excess social security and
tier 1 RRTA tax withheld. If changing, see instructions ... ... 11 6,631. 0. 6,631,
12 Estimated tax payments, including
Pay- amount applied from prioryear'sreturn.................... 12 5,441. 0. 5,441.
ments | 13 Eamedincomecredit EIC) ... ... ... ... .. ... 13 0. 0. 0.
14 Additional child tax credit from Form 8812. . ......... ... ... 14 0. 0. 0.
15 Credits from Form 2439, Form 4136, or Form 8885.......... 15 0. 0. 0.
16  Amount paid with request for extension of time to file (see instructions) ........ ... ... ......... ... ... 16
17 Amount of tax paid with original return plus additional tax paid after t was filed. ... ...... ... ... . ... 17
18 Total payments. Add lines 11 through 17 incolumn C .. .. it 18 12,072.
Refund or Amount You Owe
19 Overpayment, if any, as shown on original return or as previously adjusted by the IRS. . ............. .. 19 0.
20 Subtract line 19 from line 18 (see Instructions). ... o i i e 20 12,072 {
21 Amount you owe, If line 10, column C, is more than line 20, enter the difference and see instructions. .| 21 11,068.
22 Ifline 10, column C, is less than line 20, enter the difference . ... ... .. ... ... .. .. ... ... ...... 22
23 Amount of line 22 youwantrefunded toyou. . ... ... ... 23
24 Amount of line 22 you want applied to your estimated tax .. ... ] 24 l
Sign Here Under penalties of perjury I declare that | have filed an originai return and that | have examined this amended return, including accompanymg schedules and
' N A@%?tegn ..",.A 1.0 k lge agdsb:lriifkm»i‘ggnegded return is true, corremw?larahm taxpayer) i
e AR, ~ v :
el B¢ » Qg M\/ 1Yy / ¥
records. #use s ssg}nature If a joint relurn, both must sign Date *
F’reparer‘s (EQ' Ww Date Chock if seff Preparer's SSN or PTIN
Paid signature y% Eﬁa 11/24/2008 |empioyed .. | |
Preparer's fg:";‘g;:s:?e JOYCE REBHUN, INC. _ __ __________________| EN
UseOnly | oa.. b 8500 WILSHIRE BOULEVARD SUITE 515 |
ZIP code BEVERLY HILLS CA 90211-3111 [pPhonens, {310) 657-8553
BAA FDIAIBI2 06/01/04 Form 1040X (Rev 11-2004)



Form 1040X (Rev 11-2004) Kevin M & Gretchen L Kelly _-- Page 2

Partl - | Exemptions. See Form 1040 or 1040A instructions.

A Original number

~ C Correct
If you are not changing your exemptions, do not complete this part. ?ép%xr?é?jpg? 2 B Net change number of
If claiming more exemptions, complete lines 25 - 31. previously adjusted exemptions
If claiming fewer exemptions, complete lines 25 - 30,

25 Yourself and spouse ... ... 25 ;

Caution. If someone can claim you as a dependent, you cannot
claim an exemption for yourself.
26 Your dependent children who lived withyou. .................. ...,
27 Your dependent children who did net live with you due to divorce or separation ... ...

28 Otherdependents. ... ... ... i
29 Total number of exemptions. Add lines 25 through 28 .. ... ... .. .. 29

30 Multiply the number of exemptions claimed on line 29 by the
amount listed below for the tax year you are amending. Enter
the result here and on line 4.

Tax Exemption But see the instructions for line 4 if
year amount the amount on line 1 is over:

2004 $3,100 $107,025

2003 3,050 104,625 i
2002 3,000 103,000
2001 2,900 99,725 30

31 Dependents (children and other) not claimed on original (or adjusted) return:

(a) First name Last name {(b) Dependent’s {c) Dependent's (d) ,
social security relationship v if g:né:?e“rﬁ?g.chﬂdren
number to you qualifying ) .
child for X .
chidtax | ®lived with you *»
credit —
® did not live

with you due to
divorce or sep-
aration (see
instructions) . *

Dependents —
on 31 not
entered above ™

Partll = | Explanation of Changes to Income, Deductions, and Credits

Enter the line number from page 1 of the form for each item you are changing and give the reason for each change. Attach only
the supportint forms and schedules for the items changed. If you do not attach the required information, your Form 1040X may
be returned. Be sure to include your name and social security number on any attachments.

If the change relates to a net operating loss carryback or a general business credit carryback, attach the schedule or form that
shows the year in which the loss or credit occurred. See the instructions. Also, check here . ... . o i > ﬂ

taxpayers actual expenses in chiropractic business were not taken

into account by auditor; taxpavers representative agreed to these

adjustments in error and against their interest.

full documentation is attached to refute the RAR adjustment

and the fraud penalty.

Part | Presidential Election Campaign Fund. Checking below wili not increase your tax or reduce your refund.
It you did not previously want $3 to go to the fund but now want to, check here........ ... .. ... >

if a joint return and your spouse did not previously want $3 to go to the fund but now wants to, checkhere. . ... ... ... ............ >
Form 1040X (Rev 11-2004)

FDIAIBIZ 06/D1/04



ITEMS DISCOUNTED or DISREGARDED by AUDITOR
SCHEDULE C
TAX YEAR 2004

Advertising expense per return was $4800. Auditor claimed a discrepancy of
$3733 which is incorrect. The advertising expense included flyers, post cards and
mailers that were paid for with cash. The receipts were not available as they were
destroyed in a flood in a taxpayer’s home. Taxpayer referenced the IRS handbook
pertaining to destroyed records:

“.... If you cannot produce a receipt because of reasons beyond your control,
You can prove a deduction by reconstructing your records or expenses.
Reasons beyond your control included five, flood, and other casualty.”

The taxpayer has included the flyers, cards and mailers that he had printer (see enclosed
sheets for 2005) thus reconstruction his business records to the best of his ability
according to guidelines enumerated in IRS Publication 463 (Chapter 5, page 27).

The car log book is enclosed. The total mileage was 23 153 rounded off to 24000
miles. The car expenses were listed on the original return @ $8407.00. Expenses
were produced totally $14 060.

The contact labor was listed on the original return @ $6021. The actually
expenditure for contract labor is $ 6436.

The Insurance expenditure was listed @ $ 4947 on the original tax return; the
total insurance paid for taxpayer’s business was $ 6225 and not § 1978 as claimed
by the Auditor.

The repair and maintenance information was listed @ $8450.00. The Auditor
claimed that repair and maintenance expense was $ 11 236. Taxpayer proved
expenses of $ 3048 from his account. Taxpayer paid the remainder of expenses in
cash, including a lot of computer repairs. Taxpayer produced additional expense
verification form his computer printout of expenses, thus restructing his expenses
in accordance with IRS Publication 463.

The travel expenses on the original return were listed @ $6800. Taxpayer
produced totals from his account @ $4996. The remainder of those expenses was
paid in cash and receipts were not available due to circumstances beyond
taxpayer’s control. -



10.

11

The supplies were listed on the original return @ $11 203. The Auditor claimed
that the taxpayer proved merely supplies expenses @ $3608. The taxpayer has
proof of $ 4 051 in supplies expenses. The taxpayer confirms that the balance of
expense was paid in cash. He cannot produce the receipts because the records
were destroyed 1 a flood.

The meals and entertainment expenses claimed on the original return were
$18666. The taxpayer proved $ 15 697 paid out of his business account and
§ 6382 paid on his credit card. He has enclosed all receipts. The total then would
Be $ 22 079.

...Entertainment includes any activity considered to provide entertainment,
amusement or recreation. Examples include entertainment guests at
nightclubs, at social athletic and sporting clubs; at theaters; at sporting events;
on yachts; or on hunting, fishing vacation and similar trips. (Chapter 5, page
12, IRS, Publication 463 under expense).

All the entertainment expenses meet the directly related test in that:

(a) the main purpose of the combined business and entertainment was the
active conduct of business;

)] the taxpayer did engage in business with the person during the
entertainment period and taxpayer had a general expectation of getting

income and some other specific business benefits at some future time.

These expenses also meet the Associated Test in that the entertainment is:

(a) associated with the active conduct of a trade or business, and
(b) directly before or after a substantial business discussion.

Wages were confirmed directly from the Paychex end or year statement. Paycheck not
only does the payroll but pays all employees related taxes. The statement of Paychex was
included with the original return. Taxpayer has enclosed a copy of the year end statement
showing the accuracy of the amount claimed on the original return.

Printing expenses on the original return totaled $5600. The auditor allowed $316.
taxpayer produced verification of $2025. The remainder of these expenses was paid with
cash and included flyers, mailers, and coupons for spinal screening, laudro — mat
marketing and other promotions from his offices. The receipts were destroyed due to
circumstances beyond taxpayer’s control. See Chapter 5 of the IRS Publication 463 with
regards to destroyed receipts.

The Outside labor expenses were listed @ $20 880 on the original tax return. The auditor
listed a figure of ZERO. The $20 880 was not outside labor as listed on the original
return. It should have been classified as rent. The total is not $ 53527 but was actually
$73737. Taxpayer is entitled to an adjustment to reflect amounts actually paid for
business rent.



The additional information requested by the Auditor regarding gifts listed @ $ 3 508 on
the return for 2004. Taxpayer shows verification for § 2330; the remainder was paid in
cash — those records having been destroyed due to circumstances beyond his control —

1.¢. the flood.

In Summary, the IRS Handbook states that in providing decumentation you must
provide “evidence that is the best proof pessible under the circumstances”. In
instances, where you do not have supporting evidence, the “supporting evidence can
be circumstantial, rather then shown proof for the ample expenses for the categories
in question



Form 1 040 U.S. Individual Income Tax Return 2004

Department of the Treasury — Internal Revenue Service

i (99)  iRS Use Cnly — Do not write or stapie in this space.

l.abel

(See instructions.)

Use the
IRS label.
Otherwise,

, 2004, ending

20

OMB No, 1545-0074

For the year Jan 1 - Dec 31, 2004, or other tax year beginning
Your first name M Last name
Kevin M _Kelly

[ I |
Gretchen L Kell%

please print
or type.

Presidential
Election
Campaign
(See instructions.)

k

b

Note: Checking 'Yes' will not change your tax or reduce your refund.
Do you, or your spouse if filing a joint return, want $3 to go to this fund?

Your social security number

1al

You
> m Yes E(—] No

Spouse

[ TYes [x]No

Filing Status 1 |_|Single 4 D Head of household (with qualifying person). (See
cor filinn ; . instructions.) if the qualifying person is a child
2 X | Married filing jointly {even if only one had income) but not your dependent, enter this child's
Check only 3 1 | Married filing separately. Enter spouse's SSN above & full name here. ™
one box. ’ name here ., ™ 5 ﬂ Qualifying widow{er) with dependent child {see instructions)
Exemptions 6a X Yourself. If someone can claim you as a dependent, do not check box 6a............ __!_ Boxes checked 2
B SPOUSE . ? Ng‘Gof c}:,ndmn
i (2) Dependent's |  (3) Dependent's @i ondewho
¢ Dependents: social security relationship qualifying @ lived
number to you cnid for child withyou ...
First Last tax credit @ djd not
(1) First name ast name (see INSYS) e with you
m due to divorce
or separation
l——] (see instrs) . .. B
If more than m 2:%1":,‘;:‘ "
four dependents, tered above .
see instructions. [ Add rumbers
d Total number of exemptions claimed . ... .. .. . above ... > 2
7 Wages, salaries, tips, efc. Attach Form(s) W-2 . . .. . i e 49,255
Income 8a Taxable interest, Atlach Schedule Bif required. .. ... ... . ... ... ... ... ... . ... .. : 118
b Tax-exempt interest. Do not include online 8a........ ... .. [
Attach Form(s) 9a Ordinary dividends. Attach Schedule B if required
W-2 here. Also b Qualfd divs
attach Forms (see instrs) . ...... P LR R EEEEERE RPN R
W-2G and 1099-R 10 Taxahie refunds, credits, or offsets of state and local income faxes (see instructions) . ..................... 10
iftax was withheld. 11 AlIMONY received ... ... e 11
1f vou did ot 12 Business income or (loss). Attach Schedule CorC-EZ. ... ... ... . .. il 12 96,316.
gg%uwfz no 13 Capital gain or (loss). Att Sch D if reqd. If not reqd, ek here. .. ... ... ... ... ... ... > D 13 350.
see instructions. 14 Other gains or (losses). Attach Form 4797 . . . e e 14
152 IRA distrib see instrs) .. 15b
16a Pensions ¢ see instrs)..! 16b
17 Rental rea LE schedule E .| 17 -4,699.
Enclose, but do 18 Farm incor AMENDED SCHEDULE "7 = 18
not attach, any 19 Unemployr FOR AUDIT RECONSIDERATION 19
gfgac;}:nl}get\lso, 20 a Sotial securit see instrs) . .| 20b
Form 1040-V. 2T Other InCOMe
22 Add the amounts in the far right column for lines 7 through 21. This is your total income™ 141,340.
23 Educator expenses (see instructions). . ..................... 23
Adjusted 24 Certain business expenses of reservists, performing artists, and fee-basis
Gross government officials, Attach Form 2106 or 2106-E2 ... ... . ... ... .. ... 24
Income 25 [RA deduction (see instructions) . .. ..... ... ... 25
26 Student loan interest deduction (see instructions) . .......... 26
27 Tuition and fees deduction (see instructions)................ 27
28 Health savings account deduction. Attach Form 8889 .. ... ... 28
29 Moving expenses. AttachForm 3803 ....................... 29
30 One-half of self-employment tax. Attach Schedule SE ... .. .. 30 |- 3,686.
31 Self-employed health insurance deduction (see instrs)....... 31
32 Self-employed SEP, SIMPLE, and qualified plans . .. ........ 32 5,087
33 Penalty on early withdrawal of savings ..................... 33
34a Alimony paid b Recipient's SSN. ... » Ma
35 Addlines 23 r0Ugn 388 . ... e e e 35 8,773.
36 Subtract line 35 from line 22, This is your adjusted grossincome. ... . ................ > 36 132,567,
FDIAOTI2  11/10/04 Form 1040 (2004)

BAA For Disclosure, Privacy Act, and Paperwork Reduction Act Notice, see instructions.



Form 1040 (2004)

Kevin M & Gretchen L Kelly

L Y
{37 132,567.

Tax and 37 Amount from line 36 (adjusted gQross iINCOME) ... .. . ..
Credits 38a Check _( You were born before January 2, 1940, 1 Blind. Total boxes
s ! Spouse was born before January 2, 1940, ' Blind. checked ™ 38a
tandard b if vour s
: pouse itemizes on a separate return, or you were a dual-status
g’erdgchon L ah}én see instructions and check here..........0...... ... oo > 38b [ |
® People who 39 Itemized deductions (from Schedule A) or your standard deduction (see left margin). . ........... .. ... .. 37,173.
che’,cke%gany box | 40 Subtract line 39 from line 37 .. . 95,394,
ggb'ﬁf wh?) ﬁgn 41 If line 37 is $107,025 or less, multlpg $3,100 by the total number of exemptions claimed
be claimed as a on line 6d. If line 37 is over $107,025, see the worksheet in the instructions.... ......... 6,200.
dependent, see | 42 Taxable income. Subtract fine 41 from line 40.
instructions. If line 41 is more than fine 40, enfer -0- ... ... 89,194.
o All others: 43 Tax {see instrs). Check if any tax is from: a DFurm(s) g4 b DForm 4972 oo 15,769.
otners: 44 Alternative minimum tax (see instructions). Attach Form 6251 .............. ............
Sliﬁngie or Mat”liEd 45 Addlines 43 and 44. .. 15,769.
§ H'"!agsgepaza o lae Foreign tax credit. Attach Form 1116 if required. ......... ... 46
v o il 47 Credit for child and dependent care expenses. Attach Form 2441 . ...... ... 47
Of‘f{{,‘f e 48 Credit for the elderly or the disabled. Attach Schedule R . . 48
Q\éahfymg 49 Education credits. Attach Form 8863 ....................... 49
gé’%a(er), 50 Retirement savings contributions credit, Attach Form 8880...] 50
Head of 51 Child tax credit (see instructions) ..........................
hgjsego!d, 52 Adoption credit. Attach Form 8839 . ........................
$7,150 53 Credits from: a | |Formg3% b [ | Formssso. ... ... ..
54 Other credits. Check applicable box(es): a |_| Form 3800
b[] gg{)"“ c [_Ispecity B
55 Add lines 46 through 54. These are yourtotal credits. .................................. 55
56  Subtract line 55 from line 45. If line 55 is more than line 45, enter -0- . ................ > 56 15,769.
57 Self-employment tax. Attach Schedule SE .. ... . 57 7,371.
Other 58 Social security and Medicare tax on tip income not reported to employer. Attach Form 4137 ... ... ... .. 58
Taxes 59 Additional tax on IRAs, other qualified retirement plans, etc. Attach Form 5329 if required ... ... ... ... ... 59
60 Advance earned income credit payments from Form(s) W-2.......... ... ... . .. .... 60
61 Household employment taxes. Attach Schedule H . ......... . ... .. ... ... ... ... ...... 61
62 Addlines 56-61. Thisisyour total tax . ... .. . . el > ‘6\2 23,140.
Payments 63 Federal income tax withheld from Forms W-2 and 1099 .. ... 63 S
ifyou have a | 64 2004 estimated lax payments and amount applied from 2003 return . .. .. ... 64
q;‘fa'\(l;fw;\g A ~ 65aEan
child, attac b Nont:
Schedule EiC. 66 Ef:es
6 Aoy AMENDED SCHEDULE
68  Amo FOR AUDIT RECONSIDERATION
69 Other
70 0 12,072.
Refund 71 If tine 70 is more than line 62, subtract line 62 from line 70. This is the amount you overpaid
Direct deposit? 7Za Amount of line 71 you want refundedtoyou. ........... ... ... ... > 72a
See instructions  » b Routing number .. ...... » ¢ Type: ﬂ Checking D Savings
?Sg fg‘:] z‘jn“/?Z%b » d Account number .......
' 73 Amount of line 71 you want applied to your 2005 estimated tax_ . .. .. .. 'l 73 l
Amount 74 Amount you owe. Subtract line 70 from line 62. For details on how to pay, see instructions ... ............ >
You Owe 75 Estimated tax penalty (see instructions) . .. ................. l 75
Third Party Do you want to allow another person to discuss this return with the IRS (see instructions)? .......... D Yes. Complete the followmg
Designee's Phone Personal identification
DeSIQHEE name > number (PIN) d
S Under penalties of perjury, | declare that | have examined this return and accompanying schedules and statements, and to the best of my knowledge and
'gn helief, they are trug, correct, and complete. Declaration of preparer (other than taxpayer) is based on all information of which preparer has any knowledge.
To?r:‘te(eium N Your signature Date Your occupation Daytime phone number
See instructions. P chiropractor
Keep a copy Spouse’s signature. If a joint return, both must sign. Date Spouse's occupation
for your records. P production mgr. .
Date Preparer’s SSN or PTIN
o .
Paid si!genggLerfas } Joyece Rebhun, JD,MBA,PhD 11/24/2008] Check if self-employed D
Preparer's Firm's name JOYCE REBHUN, INC.
(orfyours i }
Use Only sel-emploved) 8500 WILSHIRE BOULEVARD SUITE 519 EIN
g
2Fed™ BEVERLY HILLS CA 90211-3111 |[Phoneno. (310) 657-8553

FOIACTIZ  11/10/04

Form 1040 (2004)



OMB No. 1545-0074

SCHEDULE A Itemized Deductions

(Form 1040) 2004
07

» Attach to Form 1040.
&‘?Ef‘%’?‘%’é&&ié‘%lﬁﬁzm” (99) » See Instructions for Schedule A (Form 1040).

Name(s) shown on Form 1040 Your social security number
Kevin M & Gretchen L Kelly
I=-l ,, -

Add lines 15 through 17 . o e 1,700.

Casualty and o

Theft Losses 19 Casually or theft loss(es). Atta ’
JobExpenses 39 ynreimbursed employee exper |

gr:gehr’iost job education, etc. Attach Forn AMENDED SCHEDULE b
Misécellaneous required. (See instructions.) FOR AUDIT RECONSIDERATION
Deductions {

21 Tax preparationfees. ... ... o i

(See 22 Other expenses — investment, safe deposit box, etc. List
instructions.) type and amount *»

Other &7 Mher —iom listin e instructions, vist lype and amount = e e e e
Miscellaneous
Deductions —— o s o s e e e

Total 28 Is Form 1040, line 37, over $142,700 (over $71,350 if MFS)?
Itemized

Deducti irmi i i
eductions No. Your deduction is not limited. Add the amounts in the far right column

for lines 4 through 27. Also, enter this amount on Form 1040, line 39.
D Yes. Your deduction may be limited. See instructions for the amount to enter.

BAA For Paperwork Reduction Act Notice, see Form 1040 instructions. FDIAC301  11/02/04 Schedule A (Form 1040) 2004



SCHEDULE C Profit or Loss From Business | OMBMNo. 1545-0074

(Form 1040) (Sole Proprietorship) 20 0 4
Department of the Treasury » Parinerships, joint ventures, etc, must file Form 1065 or 1065-B.

Internal Revenue Service » Attach to Form 1040 or 1041. > See Instructions for Schedule C (Form 1040). 0s
Name of propnetor ) _

Kevin M Kelly

A Prncipal business or profession, including product or service (see instructions)

B Enter code from instructions

chripractor services » 621310
C  Business name. If no separate business name, leave blank, D  Employer ID number (EIN), if any

E  Business address (including suite or room noy® 1325 E. Thousand Oaks Boulevard

City, town or post office, slate, and ZIF code = " =~ = T T T T T T T T T T T e T T T T T T T T e
Thousand Oaks,CA 91362
F Accounting method: (1) Cash (2) D Accrual  (3) ‘:l Other (specify) »

G Did you 'materially participate’ in the operation of this business during 20047 If ‘No,' see in;tf_ugtign_s ?or_lgn,i-t ;n-k;‘ss_e;.“ w‘t.’—esj pﬁo—

AH if you started or acquired this business during 2004, check here ... ... . . . i e e >
Part] | Income
1 Gross receipts or sales, Caution. If this income was reported to you on Form W-2 and the
‘Statutory employee’ box on that form was checked, see the instructions and check hera .......... "D 1 407,621.
2 Returns and allowanCes ... ... . e e 2
3 Subtracttine 2 fromline1 ... 3 407,621,
4 Cost of goods sold (fromtine 4
5 Gross profit. Subtract line 4 fi AMENDED SCHEDULE L 5 407,621.
6 Other income, including Feder FOR AUDIT RECONSIDERATION 6
7 Gross income, Add lines 5 an T > 7 407,621,
IPart n | Expenses. Enter expenses for business use of your home only on line 30.
8 Advertising.................... 8 4,800.1 19 Pension and profit-sharing plans
9 Car and truck expenses 20 Rent or lease (see instructions):
(see instructions) .. ............ 9 14,060. a Vehicles, machinery, and equipment ... .. 20a
10 Commissions and fees......... 10 b Other business property. ................ 20b 73,737.
11 Contract labor 21 Repairs and maintenance ............... 21 8,450.
(see instructions) . ............. 1 6,436.) 22 Supplies (not included inPart i) ...... .. 22 11,203,
12 Depletion ..................... 12 23 Taxesandlicenses ..................... 3,180.
13 l?;agreciation z(ajnccij section 24 Travel, meals, and entertainment:
expense deduction
(nOt mC|ud€d in Part I”) aTravel ... ... ... . 24a 6 , 800.
(see instructions) .............. 13 11,533. b Meals and
14 Employee benefit programs entertainment .. .. 37,732.
(other thanonline 19) ......... ¢ Enter nondeduc-
15 Insurance (other than health). .. 6,225, Eﬂge%n’lo%u{?;én-
16 Interest: 24b (see instrs) .. 18,866,
a Mortgage (paid fo banks, etc) ........ 16a d Subtract line 24¢ from line 24b .. ... ... .. 24d 18,866.
bOther......................... 16b 25 Utilittes ... ... .. e 25 3,600.
17 Lega!l & professional services...| 17 8,328. 26 Wages (less employment credits) ........ 26 21,899.
18 Officeexpense ................ 18 2,155. l 27 Other expenses (from line48onpage2) ......... 27 110,033.
28 Total expenses before expenses for business use of home. Add lines 8 through 27 in columns . ........... > 28 311,305.
29 Tentative profit (loss). Subtract line 2B from [iNe 7. . ... . . o e e 29 96,316.
30 Expenses for business use of your home. Attach Form 8829, ... ... .. ... ... . . i 30

31 Net profit or (foss). Subtract line 30 from line 29.

® |f a profit, enter on Form 1040, line 12, and also on Schedule SE, line 2 (statutory
employees, see instructions). Estates and trusts, enter on Form 1041, line 3. |~ ....... ... .. 31 96,316,

¢ f a loss, you must go to line 32. _
32 if you have a loss, check the box that describes your investment in this activity (see instructions).

® if you checked 32a, enter the loss on Form 1040, line 12, and also on Schedule SE, line 2 All investment is
(statutory employees, see instructions). Estates and trusts, enter on Form 1041, line 3. 32a [}EJ at risk.
Some investment
® f you checked 32b, you must attach Form 6198. — 32h H is not at risk.
BAA For Paperwork Reduction Act Notice, see Form 1040 instructions. Schedule € (Form 1040) 2004

FDIZOT1Z  05/06/04
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Schedule C (Form 1040) 2004 Kevin M Kelly I Y

Partill | Cost of Goods Sold (see instructions) ]
33 Method(s) used to value closing inventory: a D Cost b Z Lower of cost or market ¢ D Other (attach explanation)

34 Was there any change in determining quantities, costs, or valuations between opening and closing inventory?

I 'Yes,  attach explanation. ... ... . D Yes D No
35 Inventory at beginning of year. If different from last year's closing inventory,
attach explanation. e 35
36 Purchases less cost of tems withdrawn for persenal use. ... . . e 36
37 Cost of labor. Do not include any amounts paid to yourself ... .. . . . e 37
38 Materials and SUPPIES . ... 38
39 Ofher COSIS .. 39
40 Add iines 35 through 30, .. . 40
A1 Inventory at end Of Year ... ... e e 41
42 Cost of goods sold. Subtract line 41 from line 40. Enter the result here andonpage 1, line 4. ... ... ... .. ... 42

Partiv_| Information on Your Vehicle. Complete this part only if you are claiming car or truck expenses on line 9 and are not
required to file Form 4562 for this business. See the instructions for line 13 to find out if you must file Form 4562,

43 When did you place your vehicle in service for business purposes? (month, day, year) *»

44 Of the total number of miles you drove your vehicle during 2004, enter the number of miles you used your vehicle for:
a Business b Commuting cOther

45 Do you (or your spouse) have another ve' T ’ T D Yes D No

46 Was your vehicle available for personal L AMENDED SCHEDULE l:‘ Yes D No

47 a Do you have evidence to support your de FOR AUDIT RECONSIDERATION D Yes [:l No

1,500.

4,520.

72,700.

9,091.

3,855,

5,600.

565.

375.

See Line 48 Other Expenses 11,827.

48 Total other expenses. Enter here and onpage 1,108 27, . . . it i 48 110,033,
Schedule C (Form 1040) 2004

FDIZO112  05/06/04



SCHEDULEE
(Form 1040)

Department of the Treasury
internal Revenue Service

©9

Supplemental Income and Loss

(From rental real estate, royalties, partnerships,
S corporations, estates, trusts, REMICs, etc)
» Aftach to Form 1040 or Form 1041.

OMEB No. 1545-0074

2004
13

Name(s) shown on return
Kevin M & Gretchen L Kelly

» See Instructions for Schedule E (Form 1040).

1 Your social security number

I 0

[Partl . | Income or Loss From Rental Real Estate and Royalties Note. If you are in the business of renting personal
property, use Schedule C or C-EZ (see instructions). Report farm rental income or loss from Form 4835 on page 2, line 40,

1 IList the type and location of each rental real estate property: ] 2 For each rental real estate Yes | No
! property listed on line 1, did you
or your family use it during the
{ax year for personal purposes A X
for more than the greater of: |
» 14 days, or B |
® 10% of the total days
rented at fair rental value?
(See instructions.) c
. Properties Totals
Income: A B C (Add columns A, B, and C)
3 Rentsreceived ....................... 3 15,540 3 15,540.
4 Royaltiesreceived ......... ... ... 4 4
Expenses: EEn
5 Advertising........... ... ... ...... 5 500.
& Auto and travel (see instructions) ... ... 6
7 Cleaning and maintenance . ........... 7
8 Commissions ........................ 8
9 Insurance ........ ... 9
10 Legal and other professional fees. .. ... 10
11 Managementfees .. ... ... ....... ... 1
12 Mortgage interest paid to banks, etc
(see instructions) ............... ... ... 12 5,119. 9,119.
13 Otherinterest .................... ... 13
T4 Repairs ... 14 800.
15 Supplies ... o 15
16 Taxes ... 16 2,570.
17 Ulilities ......... ... ... .. .. ... ... 17 800.
18 Other sy »
aassociation dues 1,800.
] AMENDED SCHEDULE
---------------------- 18 FOR AUDIT RECONSIDERATION
19 Addlines Sthrough 18........... .. ... 19 15,589. 15,589,
20 Depreciation expense or depletion
(see instructions) ..................... 20 5,999. 5,999,
21 Total expenses. Add lines 19 and 20...| 21 21,588.
22 Income or (loss) from rental real estate or
royalty properties. Subtract line 21 from line 3
(rents) or line 4 (royalties). If the result is a
(loss), see instructions to find out if you must
fleForm®198 .......................... 22 -6,048.
23 Deductible rental real estate loss.
Caution, Your rental real estate loss on line 22
may be limited. See instructions to find out if you
must fite Form 8582, Real estate professionals _
must complete line43onpage2 ............. 23 -4 ,699.
24 Income. Add positive amounts shown on line 22. Donot include any losses. ... o el 24
25 Losses. Add royalty fosses from line 22 and rental real estate losses from line 23. Enter total losses here... .| 25 -4,699.
26 Total rental real estate and royalty income or (loss). Combine lines 24 and 25. Enter the
result here. [f Parts 11, i1, 1V, and fine 40 on page 2 do not apply to you, also enter this amount
on Form 104G, line 17. Otherwise, include this amount in the total on line 4T onpage 2 ... ... oo oot 26 -4,699.

BAA For Paperwork Reduction Act Notice, see Form 1040 instructions.

FDIZ2301

05/12/04

Schedule E (Form 1040y 2004



Schedule SE (Form 1040) 2004 17 FPage 2

Name of person with self-employment income (as shown on Form 1040}

Social security number of person
Kevin M Kelly with self-employment income *

Section B — Long Schedule SE

[Part1 | Self-Employment Tax

Note. If your only incomie subject to seif-employment tax is church employee income, skip fines 1 through 4b. Enter -0- on line 4c and go to
line 5a. Income from services you performed as a minister or a member of a religious order is not church employee income. See instructions.

A If you are a minister, member of a religious order, or Christian Science practitioner and you filed Form 4361, but you had $400
or more of other net earnings from self-employment, check here and continue with Partd. ... . .. ... .. ... . . .. .. .. .. ... > W

1 Net farm prefit or (loss) from Schedule F, tine 36, and farm partnerships, Schedule K-1 (Form 1065), box
14, code A. Note. Skip this fine if you use the farm optional method (see instructions). .................... 1

2 Net profit or (loss) from Schedule C, line 31; Schedule C-EZ, line 3; Schedule K-1 (Form 1065), box 14,
code A (other than farming); and Schedule K-1 (Form 1065-B), box 9. Ministers and members of religious
orders, see instructions for amounts to report on this line. See instructions for other income to report.

Note. Skip this line if you use the nonfarm optional method (see instructions). . ........ ... it 2 96,316,

3 Combine lINes 1 and 2 . .. e 3 96,316 .

4a If line 3 1s more than zero, multiply line 3 by 92.35% (.9235). Otherwise, enter amount fromiine 3......... da 88,948.
b If you elect one or both of the optional methods, enter the total of lines iSand 17 here........ ... ... 4b

¢ Combine lines 4a and 4b. If less than $400, stog; you do not owe self-employment
tax. Exception. If less than $400 and you had church employee income, enter -0- and continue. . ... . ... > 4(: 88,948,

5a Enter ?gour church employee income from Form W-2. See the instructions
1

for definition of church employee income. ... ... ... .. ... ... 5a
b Multiply iine 5a by 92.35% (.9235). if less than $100, enter -O-. ... ... ... ... . . . . 0.
6 Net earnings from self-employment. Add lines dcand 8b.. ... ... ... 6 88,948.
7 Maximum amount of combined wages and seif-empioyment earnings subject to social security tax or
the 6.2% portion of the 7.65% railroad retirement tier W tax for 2004, . ... .. ... .. . ... ... ......... 87,900.
8a Total social security warec and tine ftatal nf havae R and 7 an Farmi<)y W.2) ‘ l
and rairoad retirement
8b through 10, and go -
b Unreported tips subject AMENDED SCHEDULE &
¢ Add lines 788 and 8b . : FOR AUDIT RECONSIDERATION oo 8¢ 49,255.
9 Subtractiine 8 fromlin 9 38,645.
10 Multiply the smallerof 10 4,782.
11 Multiply line 6 by 2.9% . PPN 1 2,579.

12 Self-employment tax. Add lines 10 and 11. Enter here and on Form 1040, line 57

13 Deduction for one-half of self-employment tax, Multiply line 12 by 50% (.5).
Enter the result here and on Form 1040,15ine 30. ... ... .. ... ... . ......... 13

[Part Il | Optional Methods To Figure Net Earnings (see instructions)

Farm Optional Method. You may use this method only if (@) your gross farm income( was not more than
$2,400 or (b) your net farm profitsz) were less than $1,733.

14 Maximum income for oplional methods. . . .. . e 114 1,600.

15 Enter the smaller of: two-thirds (2/3) of gross farm incomeqy (not less than zero) or $1,600. Also,
include this amount 0N N 4b abOVe. . . L L it e ea e

Nonfarm Optienal Method. You may use this method only if (a) your net nonfarm profits@) were less than
$1,733 and also less than 72.189% of vour gross nonfarm income and (b) you had net earnings from
self-employment of at least $400 in 2 of the prior 3 years.

Caution. You may use this method no more than five times.

16 Subtract Hine T8 from Ne T4 . . e e e e e e e 16 )
17 Enter the smaller of: two-thirds (2/3) of gross nonfarm incomecs (not less than zero) or the amount on
line 16. Also include this amount online db above . ... 17
1y From Schedule F, line 11, and Schedule K-1 (Form 1065), 3 From Schedule C, tine 31; Schedule C-EZ, line 3; Schedule K-1
box 14, code B. (Form 1065}, box 14, code A; and Schedule K-1 (Form 1065-8), box 9.

(2 From Schedule F, line 36, and Schedule K-1 (Form 1065), @ From Schedule C, line 7; Schedule C-EZ, line 1; Schedule K-1
box 14, code A. (Form 1065), box 14, code C; and Schedule K-1 (Form 1065-B), box 9.

BAA FDIATIOZ 10727104 Schedule SE (Form 1040) 2004




Form $D82 Passive Activity Loss Limitations OMB No, 1545-1008

2004
88

Department of the Treasury * See separate instructions.
Internal Revenue Service  (99) > Attach to Form 1040 or Form 1041,

Name(s) shown on return
Kevin M & Gretchen L Kelly
[Partl 2004 Passive Activity Loss
Caution: See the instructions for Worksheets 1, 2, and 3 before completing Part |.

Rental Real Estate Activities With Active Participation (For the definition of active participation see Special
Allowance for Rental Real Estate Activities in the instructions.)

1a Activities with net income (enter the amount from Worksheet 1, column (@)). .. .. Ta 0

Identitying number

B 00000

b Activities with net loss (enter the amount from Worksheet 1, column (b)) . .... .. 1b -6,048.

¢ Prior years unallowed losses (enter the amount from Worksheet 1, column (€)). .| ¢
dCombine lines 1a, 1b, and 1C .. ... .
Commercial Revitalization Deductions From Rental Real Estate Activities

2a Commercial revitalization deductions from Worksheet 2, column @)........... .. 2a
b Prior year unallowed commercial revitalization deductions from Worksheet 2,
ColUmn D) o 2b L
CAddIines Za and 2b .. 2¢|

All Other Passive Activities
3 a Activities with net income

AMENDED SCHEDULE
b Activities with net loss (en FOR AUDIT RECONSIDERATION

¢ Prior years unallowed loss
d Combine lines 3a, 3b, and

4 Combine lines 1d, 2¢, and 3d. If the result is net income or zero, all losses are allowed, including any prior
year unallowed losses entered on line 1¢, 2b, or 3¢. Do not complete Form 8582, Report the losses on the .
forms and schedules normally Used. .. ... . 4 -6,048.

Ifline 4 is a loss and: @ Line 1d is a loss, go to Part 1.
® |ine 2¢cis a loss (and line 1d is zero or more), skip Part It and go to Part il
& |ine 3d is a loss (and lines 1d and 2¢ are zero or more), skip Parts |l and Il and go to line 15.

Caution: If your filing status is married filing separately and you lived with your spouse at any time during the year, do not complete
Part Il or Part lll. Instead, go to line 15.

‘Partll. | Special Allowance for Rental Real Estate With Active Participation

Note: Enter all numbers in Part Il as positive armounts. See the instructions for an example.

5 Enter the smaller of the loss on line 1d orthe loss online4.......... R
& Enter $150,000. If married filing separately, see the instructions. ...............
7 Enter modified adjusted gross income, but not less than zero (see instructions)

Note: /f line 7 is greater than or equal to line 6, skip lines 8 and 9, enter -0-
on line 10. Otherwise, go to line 8.

8 Subtractline 7fromiline 6 ... . .. e na - .
9 Multiply line 8 by 50% (.5). Do not enter more than $25,000. If married filing separately, see instructions.....| 9 4,699.
10 Enter the smaller of line 5 or ine G, ... . 10 4,699.
If line 2¢ is a loss, go to Part [Il, Otherwise, go to line 15,
| Special Allowance for Commercial Revitalization Deductions From Rental Real Estate Activities
Note: Enter all numbers in Part Il as positive amounts. See the example in the instructions for Part 1.

Enter $25,000 reduced by the amount, if any, on line 10. If married filing separately, see instructions. ... .. .. 11
Enter the loss from line 4 .. .. e e 12
Reduce line 12 by the amount on line 10, ... o 13

Enter the smallest of line 2¢ (treated as a positive amount), line 11, ortine 13 ... ... .. .. .. ... ......... 14
PartIV | Total Losses Aliowed
15 Add the income, if any, onlines tTaand 3aand enterthe total. . ....... ... ... . ... ... ... ... .. 15 0.
16 Total losses allowed from all passive activities for 2004, Add lines 10, 14, and 15. See the instructions to

find out how to report the 108Ses 0N yoUr taX retlrm . ... .. e e e 16 4,699.
BAA For Paperwork Reduction Act Notice, see the instructions. Form 8582 (2004)
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Caution: The worksheels must be filed with your tax return. Keep a copy for your records.

Worksheet 1 — For Form 8582, Lines 1a, 1b, and 1¢ (See instructions )

Current year Prior years Overall gain or loss
Name of activity (a) Net income (b) Net loss ‘c) Unallowed (d) (e)
(line 1a) (line 1h) oss (line 1¢) Gain Loss
Total. Enter on Form 8582, lines 1a, 1b,
and1¢ . ... > Q. 6,048.

Worksheet 2 — For Form 8582, Lines 2a and 2b (See instructions.)

Name of activity

deductions (line 2a)

deductions (line 2b)

(a) Current year (b} Prior year {¢) Overall loss

unallowed

Total. Enter on Form 8582 lines2aand2b .. ..

Worksheet 3 — For Form 8582, Lines 3a, 3b, and 3¢ (See instructions.)

Current year Prior years Qverall gain or loss
Name of activity (a) Net income { {b) Net loss () Unallowed (d) €
(ﬁﬂP Rad Al OLN PR I P Loss
AMENDED SCHEDULE
FOR AUDIT RECONSIDERATION

Total, Enter on Form 8582, lines 3a, 3b,
and3C ... e >

Worksheet 4 — Use this worksheet if an amount is shown on Form 8582, line 10 or 14 (See instructions.)

Forga' or sche(;laule L(a) R(bt) (cﬂ Special d) Sul(:t;a‘ct
s | and fine number 0SS atio allowance column {c) from
Name of activity . to be reported on column (a)
N see instructions)
6,048. 1.00000000 4,689. 1,349.
Total . . > 6,048, 1.00 4,699. 1,349.
Worksheet 5 — Allocation of Unallowed Losses (See instructions.)
Fmr:'nI or schetli)ule |-(a) R(bt) Unafl {©) gl
- and line number 0SS atio nallowed loss
Name of activity to be reported on
{see instructions)
1 1818 1,345.]  1.00000000 1,319
Ol . e > 1,349, 1.00 1,349.

BAA

FDIZ1902
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Worksheet 6 — Allowed Losses (See instructions.)

Forg1 ]pr scheril;le L(a) Unall (b)d i All (cé 1
" and line number 0S5 nallowed loss owed loss
Name of activity to be reported on
(see instructions)
6,048. 1,349. 4,65989.
Jotal .. ... .. ... ... ... ... .. ... e . e ® 6,048. 1,349. 4,699.

Worksheet 7 — Activities With Losses Repprted on Two or More Different Forms or Schedules (See instructions.)

@

(b)

)
Allov«sed loss

R(at)io Unallowed loss

Name of Activity ..

Form or schedule and line number to be reported on
(see instructions)

1a Net loss plus prior year unallowed loss
from form or schedule

b Net income from form or schedule

¢ Subtract line b from line 1a. If zero or iess enter

»

Form or schedule and line number to be reported on
(see instructions)

1a Net loss plus prior year unaliowed loss
from form or schedule . ..... ... ... ..

b Net income from form or scheduie

>

¢ Subtract line 1b from line 1a. If zero or iess enter 0-... .. » -

Form or schedule and line number to be reported on
(see instructions)

Ta Net loss plus prior year unallowed loss
from form or schedule

b Net income from form or scheduie

¢ Subtract line 1b from line 1a. If zero or less, enter

>

Form or schedule and line number to be reported on
(see instructions)

1a Net loss plus prior year unallowed loss
from form or schedule

e

:

AMENDED SCHEDULE
FOR AUDIT RECONSIDERATION

b Net income from form or scheduie ..... *» )

¢ Subtract line 1b from line 1a. If zero or less, enter -0-. .. .. >
Total. ..
Name of Activity . ..

Form or schedule and line number to be reported on
(see instructions)

Ta Net loss plus prior year unallowed loss
from form or schedule

b Net income from form or schedule . .. ..

¢ Subiract line 1b from line 1a. If zero or less, enter e

Form or schedule and line number to be reported on
(see instructions)

1a Net loss plus prior year unallowed loss
from form or schedule

b Net income from form or schedule . .. ..

¢ Subtract ine 1b from line 1a. If zero or less enter >

Form or schedule and line number to be reported on
(see instructions)

Ta Net loss plus prior year unaliowed loss
from form or schedule

b Net income from form or schedule

¢ Subtract line 1b from line 1a. If zero or less, enter -0-.... »

Form or schedule and line number to be reporied on
(see instructions)

Ta Net loss plus prior year unallowed loss
from form or schedule

b Net income from form or schedule

¢ Subtract {ine 1b from line 1a. If zero or less, enter -0-.. ... >
Total . ... . > 1.00
BAA FDIZ1903  06/08/04 Form 8582 (2004)
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Schedule C - chripractor services
Line 48 Other Expenses

outside labor 0.
cleaning 3495,
telephone 7,970.
gifts 3,508.
Total 11,827.

AMENDED SCHEDULE
FOR AUDIT RECONSIDERATION




Kevin M & Gretchen L Kelly

Smart Worksheet for: Schedule A: ltemized Deductions

State and Local Taxes Smart Worksheet
Enter sales tax information below. The greater of sales taxes from line G or line H, or income taxes
from line K, will flow to line 5. See Help.
A Income from Form 1040, line 37 .. .. 132,567.
B Nontaxable income entered elsewhere onreturn ... ... ... .. .. ... ... ...
C Enter any additional nontaxable income ............ ...
D  Total available income for salestaxes .......... ... ... ... ... .. 132,567.
@) ) (© () (e) 4] 1(+) (h) (@)
ST Lived in Lived in Enter State Local State Local Prorated
State State Total Tax Tax Table Sales or Total
From To Tax Rate Rate Rate Amount Taxes Amount
CA {01/01/04 1 12/31/04 6.1000 1,080 1,080.
E Total general sales taxes fromtable .......................... 1,080.
F  Enter additions to table amount (motor vehicle, boat) ...... ..
G Total sales taxes from table plus additions to table amount ................. ... 1,080.
H Enter actual sales taxes paid (in lieu of tableamount) ... ... . ... .. ... ...
I Incometaxes paid ... ... ... 3,283
J Less amount refunded in2004 ........... .. ... ... ... B
K Total income taxes paid . ... ... .. . 3,283,
Smart Worksheet for: Schedule A: Hemized Deductions
Monrtgage Interest and Points Smart Worksheet
A Enter a description an( . Check the
box if the mortgage wa the
lender's name will not AMENDED SCHEDULE
Check the box if the my FOR AUDIT RECONSIDERATION I,
Note: When the point: iation on
the Other Points Smart
Lender's Name/Description Deductible Fully Paid | Not
Mortgage Deductible Off on
Interest Points Form
1098
Countrywide home Loans 2,457.
Countrywide Home Loans 19,488.
Countrywide Home Loans 1,423,
Escrow 3,206.

Keep for your records




The Auditor, Internal Revenue Service in RAR dated 10/31/2007 imposed
Civil fraud penalty on the adjustments to taxpayer husband's Schedule C

business. A review of the administrative file indicates no foundation

for this draconian penalty. At best, the absence of full and complete

records at the time of the audit should merit a negligence penalty or

a penalty pursuant to Section 6662 (a)imposed on the amount of understatement.

A review of the administrative file indicates that taxpayer spouse

had her own job and had no invelvement in the chiropractic business

whatsoever. To impose such a penalty against her individual account

is unfathomable. She should have been separated out.

It is conceded that the taxpayers agreed to the asssessment of this

penalty based upon the inept advice of a CPA who represented

them in this audit. The representative never informed the taxpayers of the

penalty - which is basically a penalty usually assessed against drug

dealers. The representative never informed taxpayer spouse that she too

had rights to challenge this penalty. The representative knew he was not

licensed to go forward in this dispute before United States Tax Court;

he told this unfortunately couple to sign on the dotted line and he would

prepare an Offer in Compromise to take care of this matter (pennies on the

dollar and the tax debt would be retired).

The reality is that the taxpayers yesterday, today and tomorrow will be

fit the criteria of Offer in Compromise.

I enclose a Memorandum of Law in support of the abatement of this penalty.

Signed, sealed and declared under penalty of perjury in the County of
Los Angeles, State of California on October 19, 2008.

IO .N YN

Joyce(kebhun, JD ,MBA, PHD

STF ATTACHZ

e AR S A



MEMORANDUM OF LAW

Taxpayer husband is a chiropractor. He is young in his career. He was trying to get ahead. He
opened clinics i five distinet geographical locations in Southern California.

Taxpayer wife had her own job and her own separate career — miles away from a chiropractic
business.

Taxpayer husband took his records to his tax preparer to prepare the return. Taxpayer husband
relied upon his computer printout to determine what he had spent on ordinary and necessary business
expenses for all of the operating centers.

The tax return was prepared and filed in a timely manner for tax years 2004 and 2005.

Next, taxpayers receive a letter from Internal Revenue Service informing them of an audit of the
above referenced years. They fully cooperated in this audit; they retained a CPA Representative to
handle the audit for them.

The CPA Representative was inept; he told them to agree to the audit adjustments, including
penalty(ies); he told that that he would prepare an Offer in Compromise on the forthconung tax
assessment and for pennies on the dollar, the tax bills would go away!!!

The CPA failed to inform them of their right to Appeal; the CPA failed to inform the wife (who
had nothing to do with the chiropracter business} that she could challenge the penalty as assessed against
her.

The botiom line — the CPA lied to them; the taxpayers are not candidates for Offer in
Compromise — they are young professionals with a bright and promising future; their lives have been
clouded by only one plight — the erroneous assessment of this penalty against thelr account.



A review of applicable law re: Section 6663 Imposition of Fraud Penalty indicates that if the
taxpayer’s understatement is due to the fact that he has a bone fide misunderstanding of his deductions
based upon a computer printout, he is not guilty of fraud. Taxpayer husband was basically missing
receipts for items paid in cash. Taxpayer husband was never a tax dodger. Tax evasion was not one of
his goals nor the practical intent of his understatement. Taxpayer husband relied upon a tax preparer.
Understatement of tax is not fraud if the failure results from ignorance and is not accompanied by intent
to defraud. In the instant case, taxpayer husband substantially complied with the requirements of filing
tax returns. He became overwhelmed with the data reflecting multiple operating centers for his
business. He went into information overload — a condition that should serve to mitigate against the
fraud penalty he now faces.

In a similar vein, taxpayer husband and his blameless spouse find themselves(thanks to advice of
their inept representative) branded by Internal Revenue Service as professional tax cheats.

In the final analysis, taxpayer husband did not intend to defraud the government, to avoid
personal liability for taxes. He had no cognizable bad purpose or motive.

Both taxpayers will be irremediably damaged if this request for penalty Abatement is denied.
The disposition of this matter now arguable raises one essential question: can a CPA so wrongfully steer
a client(s) down a path of self destruction for any reason whatsoever except his own self interest?

Finally, can an Internal Revenue Service Auditor assess such a penalty without interviewing
both taxpayers jointly and separately — i.e. taxpayer husband and taxpayer spouse; is it possible that
the Government has this much power to destroy lives and reputations with this heavy handed behavior.

It is respectfully requested that this Penalty be abated.

L M,\

yvece Rebhun, JD,MBA ,PhD
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Workpapers — General Requirements
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The assessment of penalties should be considered throughout the
audit. Indicators of noncompliant behavior are specific for individual
penalties and each case is unique, but there are common pattems
of noncompliance. The following sections list common badges of
negligence and fraud.

A component of the accuracy-related penalty involves taxpayer's
negligence or disregard of rules or regulations — Per IRC section
6662 (c), “negligence’’ is defined as any failure to make a reason-
able attempt to comply with the provisions of this title, and the term
“disregard” inciudes any careless, reckless or intentional disregard.
Some audit indicators for the negligence component of the accu-
racy-related penalty are listed below.

History of noncompliance — As part of the Required Filing Checks,
examiners determine whether the return was timely filed. CFOL
documents will also note penalties, such as most late payment and
estimated tax penalties, that are usually assessed as part of return
processing. Examiners should review available RS information when
making penalty determinations to establish payment patterns and
history of noncompliance. Check the two preceding periods and all
open modules. See Chapter 5, Required Filing checks, for additional
guidance.

Similar, prior audit results — Copies of any prior audit reports should
be reviewed to establish history of noncompliance.

Failure to keep adequate books and records — Analysis of the
taxpayer's books and records should include consideration of their
adequacy and accuracy.

Inadequate internal controls for processing and reporting business
transactions,

Unreported or understated income, combined with the taxpayer's
failure to offer a reasonabie explanation,

Overstated deductions or credits, including claiming clearly
improper or exaggerated amounts, unsubstantiated by facts or doc-
umentation,

Using deduction descriptions in such a manner as to conceal the
true nature of the deduction,

Failure to explain items questioned by the Service,

Actions taken by the taxpayer to ensure that the return preparer did
not have all the necessary and approprate information to prepare a
correct and/or timely retum,

Information determined from cooperative state programs and state
tax reports which determined negligence for transactions having the
same or similar Federal and State tax consequences — The deci-
sion to assert negligence, however, is the examiner's and is not to
be automatically reflected based on the State’s determination.

Fraud, as distinguished from negligence, is always intentional. One

of the elements of fraud is an intent to evade tax. Some of the

indications of fraud are as follows:

a. Faise explanations regarding understated or omitted income;

b. Large discrepancies between actual and reported deductions of
income;

c. Concealment of income sources;

d. Numerous errors, all in the taxpayer's favor;

e. Fictitious records or other deceptions;

6.1.3
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husband’s separate liabilitv may be paid from
community funds.
W. Parker. CA-5, 76-1 USTC 99150, 524 F2d 479.

The taxpayer-wife was relieved from liability
under the innocent spouse provisions because
the husband alone perpetuated the fraud. How-
ever, under California law, a husband’s separate
liability may be satisfied out of community
funds.

J.D. Kivong, 65 TC 959, Dec. 33,658.

Followed.

V. Selde, 40 TCM 533, Dec. 37,031(M), TC Memo.
1980-222.

In a community property state, even though a
taxpayer’s wife was not a party to the fraud, this
did not preclude the assessment of the full pen-
alty for fraud against the husband severally.

E.J Lollis, CA-9, 79-1 ustC § 9379, 595 F2d 1189.

The wife is not chargeable with fraud on her
separate return reporting one-half of community
income, the amount of which is fraudulently
understated by the husband, and there is no
evidence that she attempted to conceal any of
her own income.

J.L. Boyett, CA-5, 53-1 ustC 19346, 204 F2d 205.

E.M. Jackson, 12 TCM 778, Dec. 19,796(M).

M. Markovits, 11 TCM 823, Dec. 19,138(M).

M. Berry, 11 TCM 301, Dec. 18,882(M).

DeFrance, 9 TCM 1158, Dec. 18,050(M).

Herberger, 9 TCM 546, Dec. 17,748(M); aff'd on an-

other issue, CA-9, 52-1 usTc 49253, 195 F2d 293.

Karger, 38 BTA 209, Dec. 10,104 (Acq.).

Nicholson, 38 BTA 190, Dec. 10,103 (Acq.).

Frankiin, 34 BTA 927, Dec. 9462.

Esperson, 13 BTA 616, Dec. 4376.

United Dressed Beef Co., 23 TC 879, Dec. 20,875 (Acq.).

H. Sisumons Est., 26 TC 409, Dec. 21,764 (Acq.).

Drug dealers were liable for ‘additions to tax
for fraud because it was shown that they inten-
tionally engaged in a course of conduct designed
to conceal, mislead, and otherwise prevent the
collection of taxes. However, the wife of one of
the dealers, who was required to report as com-
munity property a portion of her husband’s
share of the profits, was not liable for such pen-
alty. Although she knew of her husband’s drug
activities, there was no indication that she was
involved in such activities herself.

R.G. Congelliere, 59 TCM 709, Dec. 46,613(M), TC

Memuo. 1990-265.

.74 Innocent spouse relief denied.—A tax-
payer failed to qualify for innocent spouse relief
where it was found that she had full access to
their joint bank accounts, that she handled fam-
ily financial transactions (including the prepara-
tion of the tax returns), and that she had on
several occasions seen her husband cash large

1139,658.74 Code §6663(c)

IMPOSITION OF FRAUD PENALTY—§ 6663 [ 39,656]

postal money orders. Furthermore, taxpayer not
only failed to show that she did not receive a
significant benefit as a result of her husband's
embezzlement, but also failed to produce any
records that regular family income was adequate
to meet their standard of living,.

C.E. Heywood, 33 TCM 1311, Dec. 32,829(M), TC

Memo. 1974-283.

The “innocent spouse” rule does not provide
relief from tax liability resulting from an over-
stated deduction for the cost of goods sold. Ap-
plication of the “innocent spouse” rule may be
invoked only where a tax liability arises by rea-
son of an omission from gross income of an
amount which should have been included
therein. Since an overstatement of the cost of
goods sold is an overstatement of a reduction
from gross income, not an omission from gross
income, the relief provisions were inapplicable
and do not relieve the taxpayer-spouse from her
liability for the determined deficiency.

A.B. Resnick, 63 TC 524, Dec. 33,028.

The statute of limitations did not bar assess-
ments against the taxpayers (a husband, his wife,
and their closely held corporation) because at
least part of their underpayments of taxes was
due to fraud, for which penalties were properly
imposed. However, the wife did not qualify as
an innocent spouse, despite her claim that she
was a chronic alcoholic who was unaware of her
husband’s or the corporation’s business deal-
ings; corporate checks of approximately $60,000
were deposited in her checking account at a
particular bank for which she received monthly
statements, wrote checks, and made out at least
eleven deposit slips of diverted corporate funds
totaling more than $33,000.

A. Astone, 47 TCM 632, Dec. 40,675(M), TC Memo.
1983-747.

Fraud penalty and addition to tax were im-
posed on wife, who filed a joint return, for unre-
ported income attributable to husband, where
evidence indicated that she benefited materially
from omitted items.

D.E. Beck Est., 56 TC 297, Dec. 30,776.

The taxpayer could not restrain the collection
of a fraud penalty imposed under a prior Tax
Court decision. The prior decision was res judi-
cata and thus prohibited the taxpayer from
pleading the innocent spouse rule since she had
consented to the penalty. Further, her injunction
was barred where it appeared that the govern-
ment could ultimately prevail in its claim for the
penalty.

S.T. Kravitz, DC, 78-2 UsTC § 9705.

A policeman was liable for the addition to tax
for fraud on determinations of unreported bribe
and kickback income. The court agreed with the
IRS that the addition to tax for fraud applied to
the policeman, but not to his wife. However, the

©2004, CCH INCORPORATED
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policeman’s wife was denied innocent spouse
relief because she should have realized that their
legal sources of income were insufficient to pay
for their lifestyle.
F.J. Scarafile, 62 TCM 983, Dec. 47,684(M), TC Memo.
1991-512.

A businessman’s wife was not an innocent
spouse because she knew or should have known
of the understatements of income on their joint
returns. However, since the IRS failed to prove
that the wife's activities constituted actual, inten-
tional wrongdoing, she was not held liable for
additions to tax for fraud.

G.L. Wrighi, 64 TCM 1482, Dec. 48,678(M}, TC Memo.
1992-699.

A wife was not entitled to innocent spouse
relief where she benefited from her deceased
husband’s unreported income. During the peri-
ods of understatement of income, the couple
maintained a high standard of living, and part of
the couple’s money was held in the wife’s ac-
count under her maiden name, thereby tempora-
rily concealing it from the IRS. Because the
understatement was more than 900 percent of
reported income, an intent to evade taxes could
be inferred. As a result, no statute of limitations
applied to the tax years at issue.

8. Bushlow, DCN.Y., 93-2 usrc §50,556.

A wife did not qualify for innocent spouse
relief because it was not inequitable to hold her
liable for the deficiencies and fraud penalties.
She fully shared in the benefits and the tax sav-
ings from omitted income, and the understate-
ments enabled her to maintain a standard of
living that included new cars, nursemaids, pri-
vate schools for her children and shopping
sprees.

LN. Levitt, 70 TCM 851, Dec. 50,917(M), TC Memo.

1995-464.

An individual who was not entitled to inno-
cent spouse relief was liable for the additions to
tax for fraud. She was involved in her ex-hus-
band’s illegal narcotics trafficking activities
which was the likely source of the unreported
income, she did not cooperate with IRS agents
and the couple engaged in a pattern of consistent
underreporting of income for several years.

E.G. Joens, 74 TCM 1149, Dec. 52,347(M), TC Memo.
1997-506.

A tax attorney’s claim for inmocent spouse re-
lief under provisions of the IRS Restructuring
and Reform Act of 1998 (P.L. 105-206) was de-
nied because the ample evidence of his intent to
defraud the IRS necessarily proved that he had
actual knowledge of the understatements on his
joint returns. Further, it was irrelevant that the
Tax Court did not expressly rule on the innocent
spouse defense with respect to one of the tax
years at issue.

2005(16) CCH—Standard Federal Tax Reports
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R.D. Grossman, Jr., {CA-4, 99-2 usTC § 50,631,

.745 Innocent spouse relief granted—A wife
was not entitled to innocent spouse relief be-
cause she received a significant benefit from the
grossly erroneous tax returns that she filed
jointly with her ex-husband. The wife enjoyed a
more affluent lifestyle and received a more lucra-
tive divorce settlement than would have been
the case absent the underreporting of income on
the joint returns. Thus, although normal support
was not considered to be a significant benefit,
the underreporting of income resulted in a sub-
stantial increase in the wife's net worth.

5. Berman, CA-2 (unpublished opinion}, 95-1 USIC

950,117,

Additions to tax for fraud were not sustained
on the basis that information concerning funds
siphoned from two closely-held family corpora-
tions was purposefully withheld from the tax-
payer by his wife, who appeared to have taken
the funds for her sole benefit.

T. Barrett, 57 TCM 458, Dec. 45,709(M), TC Memo.

1989-243.

Since the wife did not join in any income tax
return with her husband in 1953, when no return
was filed for either of them, she could not be
held liable for any deficiencies or additions at-
tributable to her husband’s failure to report in-
come. Further, since no evidence was introduced
tending to show a fraudulent intent on her part
for failing to file a return, the fraud penalty
could not be sustained as to her.

P.R. Simms, 27 TCM 1570, Dec. 29,395(M), TC Memuo.
1968-298.

The taxpayer was not liable for the fraud pen-
alty because no part of the underpayment of
taxes on her joint returns was attributable to
fraud on her part. The taxpayer was also relieved
from liability for the tax deficiency and penalty
because she was unaware of the omitted incomne
and did not benefit therefrom.

S.N. Ratana, 40 TCM 1119, Dec. 37,199(M), TC Memo.

1980-353. Rev'd on another issue, CA-4, 81-2 usTC
9691, 662 F2d 220.

Innocent spouse treatment was afforded the
wife of an investment consultant because she
had no knowledge of her husband’s pyramid
scheme or his failure to file their joint tax returns.

PM.C. Berenbeim, 63 TCM 2975, Dec. 48,209(M}, TC

Memo. 1992-272.

A hospital administrator’s wife was an inno-
cent spouse with regard to embezzled funds the
administrator failed to report and, therefore, was
not liable for the tax liabilities and penalties.
Additions to tax for fraud were imposed because
the taxpayer was a knowledgeable businessman
who hid his scheme for five years. However,
negligence penalties were not imposed on the
wife following the finding of fraud on the part of
the husband.

Code §6663(c) /39,658.745
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J.W. Jolmson, 65 TCM 2760, Dec. 49,056(M), TC Memo.
1993-227.

The wife of a man convicted of criminal tax
evasion was not liable for a civil fraud penalty
because she was not convicted of a crime and the
IRS failed to prove that she was otherwise liable.
A stipulation of settled issues signed by the hus-
band and wife, which alluded to a concession of
the fraud penalty, was sufficiently ambiguous so
that it did not constitute a concession on the
penalty issue by the wife.

R.W. Harrison, Jr., 66 TCM 1566, Dec. 49,465(M), TC

Memo. 1993-587.

In the following cases, individuals were sub-
ject to either criminal or civil fraud penalties;
however, their spouses were not liable for civil
fraud penalties because the IRS did not prove by
clear and convincing evidence that the spouses
intended to evade the tax that the individuals
believed were owing,

R.5. Adcock, 66 TCM 1103, Dec. 49,352(M}, TC Memao.
1993-488.

.75 Joint liability.—A jury found that the
fraud penalty could be assessed against both
spouses where joint returns were involved and a
corporation paid large amounts of their personal
expenses.

L. Kubik, DC, 73-1 ustC 19273,

Comumissioner has established by clear and
convincing evidence that the husband at the time
he signed the returns for the years in issue knew
that his wife had income from a lottery operation
which was omitted from their reported income
and that his signing of the returns knowing of
this omitted income was fraudulent.

T. Mantone, 37 TCM 1047, Dec. 35,246(M).

Similarly.
R.N. Stetson, DX, 77-2 UsTC §9663.

A taxpayer-husband who filed a joint tax re-
turn with his wife was not an innocent spouse
when the income derived from his public rela-
tions business was omitted. He was also liable as
the surviving spouse and sole beneficiary for the
penalty imposed for his wife’s fraud.

J.P. Keene, 38 TCM 553, Dec. 35974(M), TC Memo.
1979-121. ,

A wife who filed joint federal income tax re-
turns with her husband was liable for a fraud
penalty when the Commissioner had properly
determined that the income reported by the tax-
payers for the tax years in issue had been fraud-
ulently understated and that she had been a
party to the fraud through bank deposits she
made. The fraud penalty was also imposed on
the hysband.

B.G. Murphy, 39 TCM 958, Dec. 36,744M), TC Memo.
1980-25. ’

The taxpayer, who did not Ciualify for innocent
spouse relief, was liable for additions to tax for
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fraud for each of the tax years in question be-
cause (1) for two of the tax years, the taxpayer’s
income from gambling or bingo winnings was
omitted despite his receipt of forms from the
payors and (2) he was aware of his wife’s past
propensity for theft and her past failures to re-
port income. Therefore, the court concluded that
the taxpayer's failure to review the returns for
the reporting of his own income and the circum-
stances of his wife’s history were indicative of
the taxpayer’s fraudulent intent.

R.L. Dickey, 50 TCM 1041, Dec. 42,377(M), TC Memo.

1985-478.

A husband was liable for the addition to tax
for fraud because it was clear that he knew that
income derived from illegal drug sales was sub-
ject to tax but went unreported due to his im-
plausible claim that he had been granted
immunity from police officers and a district at-
torney from reporting such income. The wife
was held liable because she was aware that the
income was not reported on their joint return
and she took no action to disclose the income to
their accountant.

R.C. Schmitz, 55 TCM 658, Dec. 44,720(M), TC Memo.

1988-168.

The evidence indicated that the wife of a certi-
fied public accountant who failed to timely file
their returns and later filed incorrect returns was
liable in addition to her husband for the fraud
penalty. She was aware that her husband was
earning income and used cash received from fee
income checks to pay household expenses. She
was aware of her obligation to timely file re-
turns, yet she ignored her obligation. She also
assisted in the preparation of the returns which
contained substantial omissions of income.

D.C. Fedechko, 60 TCM 272, Dec. 46,756(M), TC Memo.
1950-390.

For the years 1924 and 1925 the joint returns of
husband and wife correctly reflected the income
of the husband but failed entirely to include the
income of the wife, with intent to evade tax.

Carroro, 29 BTA 646, Dec. 8339.

Because taxpayer’s wife had no taxable income
during the taxable years, she was under no obli-
gation to file a return or join in a return by the
taxpayer. Since no returns were filed, and there
was no evidence that she was a party to the
taxpayer’s fraudulent conduct, she was not liable
for fraud penalties.

A. Gemma, 46 TC 821, Dec. 28,123 (Acq.).

A spouse was not jointly and severally liable
for a-deficiency where she neither signed nor
tacitly consented to her husband’s filing of joint
returns. Consent to a joint return could not be
inferred from her failure to separately file a tax
return, where she had no taxable income. Also,
the record did not reflect a continuous pattern of
joint filing in prior tax years. In addition, intent
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to file a joint return could not be inferred from
her signature on Form 872, Consent to Extend
the Time to Assess Tax.

J.R. Carrick, 62 TCM 938, Dec. 47,673(M), TC Memo.
1991-502.

.755 Separate returns.—A wife filing separate
returns was liable for penalties on unreported
income attributable to her husband where the
income was deposited in her separate bank ac-
counts for those tax years. Penalties in a later
year were not upheld.

D.E. Beck Est., 56 TC 297, Dec. 30,776.

Negligence penalty, but not fraud, is imposed
for failure to report profit on sale of stock owned
by petitioner, whose only explanation is that by
mistake it was reported on a return made by
petitioner for his wife.

Joseph, 32 BTA 1192, Dec, 9049,

.76 Spouse not party to fraud.—Although
taxpayer, who signed a joint return in blank
knowing that her husband would fill it in, was
liable for tax deficiencies she was not liable for
any fraud penalty because the Commissioner did
not sustain his burden of proof as to her.

J. Donglas, 27 TC 306, Dec. 22,030 (Acq.). Alf'd on

other grounds, CA-5, 58-2 UsTC §9563, 256 F2d 4.

A wife who filed belated joint returns with her
husband was not liable for fraud penalties where
the returns themselves were not fraudulent. The
fraud occurred and the penalties attached earlier
when the husband, with fraudulent intent, failed
to file timely returns.

LA Cirillo, CA-3, 63-1 ustC Y9311, 314 ¥2d 478

M. Spanos, CA-4, 63-2 UsTC 9736, 323 F2d 108.

Notwithstanding the taxpayer’s conviction in
the criminal trial for failing to file returns, tax-
payer’s reliance on her husband to keep records
and file returns was not enough evidence of
fraud to sustain the Commissioner’s burden of
proof.

Agnes W. Grayson, 13 TCM 552, Dec. 20,402(M), TC
Memo. 1954-70.

Similarly.

W. Hendrick, 20 TCM 1586, Dec. 25,120(M), TC Memo.
1961-308.

Since a husband and wife are considered sepa-
rate and distinct taxpayers, the fact that the hus-
band was estopped from denying that his
returns were false and fraudulent did not collat-
erally estop the wife from litigating this issue.

R. Nell, 43 TCM 1226, Dec. 38,977(M), TC Memo.

1982-228.

Since the relief provisions of P.L. 91-679 ap-
plied to years not barred by statute of limita-
tions, the spouse of a taxpayer filing a joint
return was not liable for the fraud penalty where
there was no evidence that she had any knowl-
edge that income tax returns were fraudulent.
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H. Romanelli, CA-7, 72-2 us1C §9708, mod’g, 72-2 USIC
§9627, 460 F2d 872,

A taxpayer-wife was not liable (in addition to
her husband) for a penalty for fraud because she
did not know that the taxable income reported
on their returns for the years in issue did not
accurately reflect their income.

L.D. Perry, 37 TCM 1847-44, Dec. 35515(M), TC
Memo. 1978-541. Aff'd by CA-7 in an unpublished
opinion, 12-4-79.

The Comunissioner failed to bear the burden of
proof that the taxpayer-wife had participated in
her husband’s tax fraud, and thus she was not
liable for the fraud penalty. She was jointly and
severally liable, however, for all deficiencies, in-
asmuch as she failed to bear the burden of proof
that she was an innocent spouse.

B.K. Diehl, CA-5, 79-1 ustc {9146, 586 F2d 1080.

Although there was no showing that the tax-
payer’s wife was involved in the fraud, the entire
penalty could be paid out of community funds
because (1) there was no evidence that the gov-
ernment collected the penalty from the wife and
(2) the deficiency was jointly paid and both sued
for a refund although no refund was due.

T.K. Considine, CA-9, 82-2 ustC §9537, 683 F2d 1285.

Although taxpayer-wife was not entitled to
relief under the innocent spouse provision be-
cause she failed to introduce sufficient evidence,
she was relieved of liability for the fraud penalty
because no portion of the underpayment on the
joint return was attributable to fraudulent con-
duct on her part.

D.P. Flyror, 42 TCM 1022, Dec. 38,221(M), TC Memo.

1981-491.

An addition to tax for fraud was properly im-
posed on the taxpayer, who failed to report as
income substantial illegal payments he received
from a trucking company for dumping their con-
struction materials from a nearby job site on his
employer’s construction site. However, the tax-
payer’s wife was not liable for the fraud penalty
because it was not established by clear and con-
vincing evidence that she knew about or partici-
pated in transfers of the illegal payments.

W.R. Jones, 48 TCM 95, Dec. 41,212(M), TC Memo.

1984-257.

A penalty for fraudulent tax evasion was not
assessed against a wife who filed joint returns
with her husband, since she lacked fraudulent
intent. Her husband withheld financial informa-
tion from her, tended a mistress and concealed a
cash hoard.
B.R. Sheckles, 48 TCM 222, Dec. 41,257(M), TC Memo.
1984-289.

Similarly.

B.M. Porter, 51 TCM 1062, Dec. 43,069(M}, TC Memo.
1986-208.

O.E. Lundry, 52 TCM 578, Dec. 43,371{M), TC Memo.
1986-456.
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W.F. Alberts, 52 TCM 665, Dec. 43,403(M), TC Memo.
1986-483.

A wife who signed blank Forms 1040 that her
husband later completed, omitting most of his
income, was not liable for additions to tax for
fraud since the IRS could not prove that she
knew of the omitted income or had any intent to
defraud.

E. Ewell, 55 TCM 1107, Dec. 44,844(M), TC Memo.

1988-205.

Deemed admissions indicated that a lawyer
was solely responsible for the preparation of tax
returns for his professional corporation, and he
perscnally prepared the returns for himself and
his wife. Although the admissions contained in-
dicia of the wife’s acquiescence in her husband’s
activities, the deemed admissions were not suffi-
cient to prove that she was liable for fraud
penalties.

LW. Britt, 56 TCM 56, Dec. 45038(M), TC Memo.

1988-419.

A divorced taxpayer was not liable for penal-
ties for fraud because an intent to conceal or
mislead was not established. His former wife’s
fraudulent conduct in failing to report funds that
she embezzled could not be imputed to him. The
husband also did not exhibit fraudulent intent
with respect to unreported income he received
from several odd jobs.

M.S. Hepler, 60 TCM 735, Dec. 46,868(M), TC Memo.

1990-490,

Where the wife had no intent to evade tax, the
penalties against the wife were not sustained by
the Commissioner.

L.} Lowe, 14 TCM 5347, Dec. 21,055(M), TC Memo.
1955-150. ‘

Similarly.
Lias, CA-4, 56-2 UstC 9817, 235 F2d 879. Cert. de-
nied, 353 US 935,

Similarly, where the proceedings were dis-
missed against taxpayer’s wife who did not sign
verification of the petition. The signature on the
document, purportedly hers, was found not to
be hers.

P.C. Norwitt, 14 TCM 1232, Dec. 21,356(M), TC Memo.
1955-314.

The taxpayer, an artist and interior’ window
designer, was not liable for fraud penalties relat-
ing to his and his wife's failure to report income
from embezzlements she made from her em-
ployer. The taxpayer was not involved in the
financial aspects of his marriage or his business;
his wife, a bookkeeper, handled all their finan-
cial affairs. There was no record that the tax-
payer knew of the embezzlement activities
before the day his wife, now a convicted felon,
was arrested.

R.F. Turner, 55 TCM 1425, Dec. 44,940(M), TC Memo.
1988-339.
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A self-employed manufacturer’s representative
and his wife who failed to file income tax returns
for several years, until after they were notified of
a criminal investigation, were liable for additions
to tax for late filing, negligence and failure to
pay estimated tax. Fraud penalties did not apply
to the wife, however, because she had no sepa-
rate income for the years in issue and had urged
her husband to file returns.

P.E. Niedringhaus, 99 TC 202, Dec. 48,411,

A doctor's wife was not entitled to innocent
spouse relief because she demonstrated knowl-
edge of unreported cash receipts and the manner
in which cash was diverted from the doctor’s
corporation. However, additions to tax against
her for fraud were not sustained because the
evidence against her was not clear and
convincing.

M.QL Arenstein, 66 TCM 282, Dec. 49,190(M), TC

Memo. 1993-339.

An assessment of fraud penalties against a
corporation was not inconsistent with the IRS’s
finding that the wife of the corporation’s presi-
dent and sole shareholder did not comumit tax
fraud. The Court of Appeals for the Ninth Cir-
cuit declined to recognize the “innocent spouse”
defense because the husband owned 100% of the
stock. Therefore, it was not inequitable to impute
fraudulent intent to the corporation, even
though, under state (California) community
property law, the wife had a 50% interest in her
husband’s stock. Asphalt Industries, Inc., 67-2 USTC
19620, 384 F2d 229, distinguished.

Alexander Shokai, Inc., CA-9, 94-2 usic §50,460. Cert.

denied, 4/17/95.

A husband, but not his wife, was liable for the
fraud penalty. The wife was not involved in her
husband’s business, and she was not responsible
for understating income or maintaining the
books and records.

R.F. Jenkins, 70 TCM 1423, Dec. 51,022(M), TC Memo.

1995-563.

A wife was not liable for additions to tax for
fraud. She did not sign returns for two of the
three years at issue, and she was not proven to
have knowledge of the unreported income. Her
husband conceded his liability for fraud penal-
ties with respect to two tax years, and was found
liable for the penalty for the third year. He estab-
lished a nontaxable employee reimbursement ac-
count as part of a scheme to underreport his
income.

AJ. Marzullo, 73 TCM 2993, Dec. 52,082(M), TC

Memo. 1997-261.

The wife of a man who pled guilty to charges
of filing false returns was not lable for fraud
penalties because she did not participate in, or
know of, her husband’s alterations to the sum-
mary sheets from which the couple’s accountant
prepared their returns.
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5.1 Wade, 74 TCM 326, Dec. 52,206(M), TC Memo.
1997-374. Atf'd on other issues, CA-10 {(unpub-
lished opinion), 99-1 ustC §50,542,

Although married taxpayers underreported
their income, the wife was not liable for fraud
penalties. The IRS did not establish that she
knew of the understatement on the joint returns
given that she failed to review any of the returns
or signed blank returns. Further, there was no
evidence that the wife was involved in preparing
the returns, other than providing documentation
to the couple’s accountant. Even though the
court was convinced that the wife knew of the
husband’s illegal gambling and bookmaking ac-
tivities, it could not conclude that the wife knew
that income from those activities was not being
reported.

8.]. Zaban, 74 TCM 1002, Dec. 52,316(M), TC Memo.
1997-479,

Partners in a construction business who knew
their accountant computed parinership income
based on bank deposit records and who admit-
ted that they had not deposited all of their busi-
ness receipts were subject to the fraud penalty
for understating partnership income. However,
the penalty was not imposed on the partners’
spouses because there was no evidence that they
had acted with fraudulent intent. Since the un-
derstatement was fraudulent, assessment and
collection of the deficiency was not barred by the
statute of limitations.

P. Vazzana, 75 TCM 2379, Dec. 52,719(M), TC Memo.

1998-195.

The wite of a taxpayer who was subject to the
fraud penalty was not liable for the penalty. The
IRS failed to prove that she had acted with the
requisite fraudulent intent.

P.T. Jacksonn, 77 TCM 1919, Dec. 53,354(M}, TC Memo.
1999-139.

77 Statute of limitations, spouse.—~The im-
position of the penalty for filing fraudulent re-
turns was affirmed against the taxpayer, who
qualified for innocent spouse relief, and her hus-

68,163

band. The husband’s filing the false returns lifted
the normal three-year statute of limitations with
regard to notices sent to the wife; Code Sec.
6501{cH1) does not require fraudulent intent on
the part of both spouses who file a joirt return
for the statute of limitations to be lifted.

. Ballard, CA-8, B4-2 ustC 49733, 740 F2d 659.

Where fraudulent intent was proven only as to
the wife, the husband was not guilty of fraud.
However, the statute of limitations did not bar
collection of the underpayment (less the fraud
penalty) from him since the statute was extended
by his wife's fraud.

C. Clevenger, 51 TCM 835, Dec. 42,992(M), TC Memo.

1986-149. Aff'd on another issue, CA-4, 87-2 USIC
9489

Fraud penalties imposed on a circuit board
manufacturer who skimmed funds from his two
corporations were upheld. The statute of limita-
tions did not bar assessment of tax because the
underpayment was due to fraud. Even if only
one spouse is fraudulent, and a joint tax return is
filed, the fraud prevents the running of the stat-
ute of limitations for both spouses.

H.P. Savage, 63 TCM 2269, Dec. 48,047(M), TC Memo.

1992-129.

A divorced wife was not liable for fraud penal-
ties with respect to her ex-husband’s unreported
kickback income. The IRS failed to establish that
any portion of their underpayment of tax was
due to fraud on her part. The indicia of fraud
cited by the IRS were thin and unpersuasive.

B.D. Goings, 73 TCM 2065, Dec. 51,892(M), TC Memo.

1997-87.

The wife of a sophisticated engineer was not
liable for the fraud penalty because she did not
have the education and experience to know that
real estate transactions that led to the imposition
of the fraud penalty on her husband were falsely
reported.

L. Goldberg, 73 TCM 1988, Dec. 51,878(M), TC Memo.

1997-74. Aff'd, CA-9 (unpublished opinion}, 2001-1
uUsTC 950,155.

.78 Statute of Iimitations.—The taxpayer's
business records were inaccurate and incomplete
and his returns for 1964-1966 contained substan-
tial understatements of income. Therefore, the
bar on the assessment and collection of deficien-
cies for those years was lifted since the retumns
for those years were false and fraudulent with an
intent to evade taxes. Additions to tax for fraud
were proper.

H.R. Temple Est., 67 TC 143, Dec. 34,083.

The Court determined thai taxpayer’s un-
derpayment of tax was due to fraud for the years
1967 through 1970, but not for the years 1965 and
1966. The assessment and collection of deficien-
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cies and additions to tax were barred by the
statute of limitations for the tax years 1965 and
1966, but the statute of limitations had not run
for the years in which the taxpayer’s conduct
was fraudulent.
(.8, Hall, 35 TCM 1399, Dec. 34,046(M), TC Memo.
1976-311. Aff'd on another issue, CA-5, 79-1 USTC
q9391.

M.F. Lodise, 36 TCM 668, Dec. 34,424(M), TC Memo.
1977-157.

J.N. Adams, 37 TCM 654, Dec. 35,110(M), TC Memo.
1978-152.

D.E. Bartone, DC, 78-1 ustc §9290.
HLT. King, Jr., CA-2, 79-2 USTC ] 9426.
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A.G. Dunn, fr., CA-2, 79-2 UsTC §9481.

The statute of limitations does not apply to
fraud cases.

C.M. Mickler, CA-5, 57-1 usTC 49598, 243 F2d 515,

L. Fuller, CA-6, 63-1 USTC 19248, 313 F2d 73.

E.]. Benes, CA-6, 66-1 ustC 49205, 355 Fad 929. Cert.
denied, 384 US 961.

LT, Benn, CA-5, 66-2 usTC 49684, 366 F2d 778. Cert.
denied, 389 US 833.

W.R. Jackson, CA-6, 67-2 UsTC 9557, 380 F2d 661.
Cert. denied, 389 U5 1015,

R.A. O'Connor, CA-2, 69-2 ustc 99453, 412 F2d 304.
Cert. denied, 397 US 921,

Rhodes v. Edwards, DC, 56-2 ustc §9643.
P.R. Dauvis, IXC, 68-2 ustC §9577.

M.L. Reichert, 19 TC 1027, Dec, 19,504,
M.D. Eagle, Jr., 25 TC 169, Dec. 21,312
Gum Products, Inc., 38 TC 700, Dec. 25,624.
D.G. Corbett, 41 TC 96, Dec. 26,372 {Acq.).

T.H. Riddell, 15 TCM 379, Dec. 21,650(M}, TC Memo.
1956-74.

A. Axler, 15 TCM 262, Dec. 21,619(M), TC Memo.
1956-58.

B.E. Lewis, 16 TCM 658, Dec. 22,527(M), TC Memo.
1957-158.

H.L. Kremer, 16 TCM 297, Dec. 22,362(M), TC Memo.
1957-69.

E. Richardson, 16 TCM 518, Dec. 22,463(M), TC Memo.
1957-122. Aff'd, rev’d and rem’d on other grounds,
CA-4, 59-1 usTC 9292, 264 F2d 400.

A. Abess, 19 TCM 791, Dec. 24,279(M), TC Memo.
1960-150.

B. Finestone, 19 TCM 864, Dec. 24,308(M), TC Memo.
1960-164. )

W.V. Newell, 19 TCM 1358, Dec. 24,468(M), TC Memo.
1960-249.

DML Roberson, 20 TCM 1, Dec. 24,599(M), TC Memo.
1961-1.

D.D. Carlin, 19 TCM 1319, Dec. 24,440(M), TC Memo.
1960-236.

I.T. Bern, 22 TCM 707, Dec. 26,155(M), TC Memo.
1963-151.

Penn-QOhip Steel Corp., 23 TCM 719, Dec. 26,783(M), TC
Memo. 1964-124.

P.F. DiZenzo, 23 TCM 677, Dec. 26,779(M), TC Memo.
1964-121; rev'd and rem’d on another issue CA-2,
65-2 UsTC Y9518, 348 F2d 122.

T. Worcester, Inc., 24 TCM 1021, Dec. 27,491(M), TC
Memo. 1965-199,

H. Gross, 25 TCM 639, Dec. 27,982{M), TC Memo.
1966-125.

AH. Murray, 25 TCM 1198, Dec. 28,153(M), TC
Memo. 1966-231.

M.E. Hinson, 26 TCM 95, Dec. 28,323(M), TC Memo.
1967-15.

J.5. List, 26 TCM 683, Dec. 28,538(M), TC Memo.
1967-148.
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M.R. Casciani, 26 TCM 997, Dec. 28,634(M), TC Memo.
1967-203.

1. Silverman, 30 TCM 617, Dec. 30,832(M), TC Memo.
1971-143.

S. Turzynski, 31 TCM 617, Dec. 31,436(M), TC Memo.
1972-136. Aff'd, CA-7, in unpublished opinion
under CA-7 rules, 8/1/74.

M.P. Hendrix, 31 TCM 105, Dec. 31,241(M), TC Memo.
1972.29.

D.B. Reynolds, 36 TCM 756, Dec. 34,459(M), TC
Memo. 1977-181.

I Chang, 48 TCM 99, Dec. 41,214(M), TC Memo.
1984-259.

R.P. Beasley, 57 TCM 136, Dec. 45,623(M), TC Memo.
1989-173.

C.C. Quantz, 58 TCM 1274, Dec. 46,342(M), TC Memo.
1990-39.

R.R. Anderson, 69 TCM 1609, Dec. 50,410(M), TC
Memo. 1995-8.

A.C. Bingham, 75 TCM 1975, Dec. 52,617(M), TC
Memo. 1998-102. Aff'd, CA-9 (unpublished opin-
ion), 99-2 ustC §50,811.

P. Vazzana, 75 TCM 2379, Dec. 52,719(M), TC Memo.
1998-195.

M. Schachter, 76 TCM 113, Dec. 52,794(M), TC Memo.
1998-260. Supplemented by 113 TC 197, Dec.
53,538. Aff’d on another tssue, CA-9, 2001-2 USTC
150,550

M. Biaggi, 79 TCM 1488, Dec. 53,750(M), TC Memao.
2000-48. Aff'd on another issue, CA-2 (unpublished
opinion), 2001-1 vsTC §50,405.

N.M. Romer, 82 TCM 132, Dec. 54,399(M), TC Memo.
2001-168.

W.T. Butler, 84 TCM 681, Dec. 54,972(M), TC Memo.
2002-314.

The mailing of the deficiency notice tolls the
statute of limitations. Thus, the IRS may, at trial,
assert an addition to tax for the first time even
though the limitations period would have run
had the notice not been issued.

N. Cahan, 52 TCM 1508, Dec. 43,667(M), TC Memo.
1987-54.

Period for assessing deficiency in tax and
fraud penalty was not extended where the Gov-
ernment failed to prove fraud.

- LT, Fairchild, CA-5, 57-1 ustC §9350, 240 F2d 944

A.W. Conger, DC, 60-2 ustC 19670, 188 FSupp 769.

E. Abrams, 21 TCM 882, Dec. 25,564(M), TC Memo.
1562-160.

L Stromberg Est, 21 TCM 1310, Dec. 25,717(M), TC
Memo. 1962-246.

T.W. Banks, CA-8, 63-2 ustC 49698, 322 F2d 530.

JH. Maxwell, 23 TCM 1895, Dec. 27,060(M), TC
Memo. 1964-307.

L.J. Maloney Est, 30 TCM 71, Dec. 30,624(M), TC
Memo. 1971-16.

E.V. Brown, 36 TCM 581, Dec. 34,398(M), TC Memo.
1977-138.
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H.M. Wheeler Est., 37 TCM 51, Dec. 34,917(M), TC
Memo. 1978-15.

H.L. Brazile, 45 TCM 795, Dec. 39,921(M), TC Memo.
1983-105.

G.N. Farrow, 50 TCM 1235, Dec. 42,422(M), TC Memo.
1985-518.

The return had not been signed, and therefore
did not start the running of the statute of
limitations.

M.M. Mandel, 18 TCM 730, Dec. 23,737(M), TC Memo.

1959-168.

An individual’s motion for summary judg-
ment was denied because issues of material fact
existed regarding whether he fraudulently in-
tended to omit interest income from his return.
Although the IRS mailed a notice of deficiency
after the three-year statute of limitations had
run, its action was not time-barred if a false or
fraudulent return was filed. The individual's
pattern of omitting interest income and ques-
tions regarding his participation in a bank
scheme not to report interest income to the IRS,
coupled with evidence of the individual’s finan-
cial sophistication, presented unresolved factual
issues that precluded granting summary
judgment.

H. Richman, 65 TCM 1808, Dec. 48,836(M), TC Memo.

1993-32.

The governument did not establish by clear and
convincing evidence that an attorney fraudu-
lently understated his income when he assigned
no value to stock of a corporation that operated a
topless club that he received from a client as
payment for his legal services. Since the govern-
ment’s evidence was no more convincing than
that introduced by the taxpayer, the government
failed to carry its burden of proof. In the absence
of fraud, the government was barred from col-
lecting additional taxes, penalties and interest
from the attorney because it issued a deficiency
notice to him more than three years after he filed
his tax returns for the years at issue.

J.S. Payne, CA-5, 2000-2 usTC §50,668.

An assessment against a former shareholder of
an insolvent company on a transferee liability
theory was not barred by the statute of limita-
tions. Because the company was found to have
acted fraudulently, the IRS could assess and col-
lect taxes owing at any time. In light of the fact
that no statute of limitations barred assessment
against the company, no limitations period
barred assessment against the shareholder. Fur-
ther, application of the statute of limitations was
determined under federal, and not state, law

J.D. Morris, 80 TCM 886, Dec. 54,157(M), TC Memo.

2000-381.

Absent a showing of fraud for three of the four
tax years at issue, the IRS was barred by the
three-year statute of limitations under Code Sec.
6501 from assessing deficiencies and fraud pen-
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alties -against an individual who conceded that
he had underpaid his taxes. The IRS failed to
establish by clear and convincing evidence that
the taxpayer had fraudulently intended to evade
taxes for those years. The record indicated that,
although he was negligent and inattentive re-
garding his recordkeeping and tax filing obliga-
tions, the taxpayer had relied on his accountant
to accurately prepare his returns. His use of a
third party’s name on an account that he used to
improperly purchase and sell his employer’s ini-
tial public offerings represented an attempt to
circumvent company, rather than tax, rules.

S.C. Carter, 86 TCM 229, Dec. 55,258(M), TC Memo.

2003-235.

An individual was liable for the fraud penalty
for his failure to report income in four tax years.
The taxpayer stipulated that he omitted such
income and was convicted for fraud in connec-
tion with his failure to report such income. More-
over, the IRS established the taxpayer’s
fraudulent intent by his substantial understate-
ments of income for several years, the incom-
plete or misleading information he provided to
his tax return preparer, and his conviction under
Code Sec. 7206(1).

K]J. Morse, 86 TCM 673, Dec. 55,366(M), TC Memao.

2003-332.

The statute of limitations did not bar assess-
ment and collection of deficiencies and penalties
for tax years with respect to which the taxpayers
filed fraudulent returns.

V. Ferguson, 87 TCM 1189, Dec. 55,605(M), TC Memo.

2004-90.

.80 Tax protesters.—Fraud penalties were
properly imposed by the Commissioner where
an individual filed incomplete tax protest state-
ments that did not constitute returns; eliminated
the declarations under penalties of perjury from
the documents he filed; repeatedly tried to avoid
having federal taxes withheld from his salary;
and falsely certified to his employer that he
owed no taxes. Such conduct indicated that the
individual fraudulently intended to evade taxes
that he knew were due and owing.

A.C. Fuhrmann, 43 TCM .1330, Dec. 39,008(M), TC

Memo. 1982-255.

The taxpayer, who raised various tax-protestor
type arguments, was held liable for the additions
to tax for fraud and for failure to pay estimated
tax. The taxpayer failed to file tax returns tor the
years in issue, claimed an excessive number of
exemptions on his forms W-4, and failed to
maintain or to submit adequate records of his
income-producing activities to the IRS.

W.H. Smith, 49 TCM 711, Dec. 41,873(M), TC Memo.

1985-59. )

A tax protestor was held liable for fraud penal-
ties because he intentionally filed false W-4
Forms and admitted in court that he was aware

Code §6663(c) 1/39,658.80
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that the law required him to file returns but
chose not to tile because he disagreed with the
law.

[.P. Clark, 62 TCM 917, Dec. 47,667(M), TC Memo.
1991-496.

Similarly.

D.L. Galleutine, 63 TCM 1747, Dec. 47,915(M), TC
Meruo. 1992-14. Aff'd, CA-7 {unpublished opinion
1H/17/92)

W.L. Coufter, 63 TCM 2773, Dec. 48,156(M}), TC Memo.
1992-224.

The IRS properly used the bank deposits
method to determine that the taxpayer had unre-
ported gross income and taxable income from an
insurance business, a publishing business and
lecturing activities. The taxpayer offered tax pro-
tester arguments in defense. Additions for fraud
were upheld because the taxpayer consistently
and substantially understated his income and
failed to maintain or provide adequate records of
his income producing activities.

LA, Schuff, 63 TCM 2572, Dec. 48.108(M), TC Memo.

1992-183.

Additions to tax for fraud and substantial un-
derpayments were imposed on a tax protestor.
The protestor claimed reliance on numerous tax
protest arguments to avoid paying taxes. He
failed to report his income, failed to timely file
his tax returns, submitted false Forms W-4, con-
cealed transactions by dealing in cash and in-
structed his employer not to deal with tax
authorities. His claims were deemed frivolous
and his actions found to be frandulent. Accord-
ingly, the additions to tax were imposed.

P. Roth, 64 TCM 872, Dec. 48,529(M}), TC Memo.

1992-563.

In the following cases taxpayers who made
tax-protestor arguments were subject to fraud
penalties.

M.L. Grant, 62 TCM 550, Dec. 47,566(M), TC Memo.

1991-406.

G.F. Dorsch, 63 TCM 74, Dec. 48,333(M), TC Memo.
1992-384.

E.R. MceCart, 65 TCM 2115, Dec. 48,909(M), TC Memo.
1993-96.

M.J. Andicas, 66 TCM 1411,
Memo. 1993-551.

I.L. Cochrane, 107 TC 18, Dec. 51,490,

W, Marsh, 79 TCM 1327, Dec. 53,712(M), TC Memo.
2000-11. Aff'd on another issue, CA-9 (unpublished
opinion), 2002-1 usTC J50,209.

C.W. Singer, DC Pa., 2001-2 ustc 450,611, Aff'd, CA-3

{unpublished opinion), 2002-2 uvstc §50,519, 43
FedAppx 524.

Dec. 49.423(M), TC

A taxpayer's petition, containing tax protester
arguments, failed to assign error in the IRS’s
determination; therefore, partial judgment on the
pleadings was granted. However, the additions
to tax for fraud and failure to file tax returns
were not imposed because the IRS did not meet

1139,658.80 Code §6663(c)
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its burden of proof. The IRS had not yet filed an
answer or given the taxpayer an opportunity to
reply on those issues, 5o they had to be decided
at trial.

R.J. Caplette, 65 TCM 1876, Dec. 48,852(M), TC Memo.

1993-46.

On remand, the taxpayer was estopped from
denying the specific intent requirement for the
years for which he had been convicted of crimi-
nal tax evasion under Code Sec. 7201. For the
other years, fraudulent intent was shown by the
following badges of fraud: an understatement of
income, a pattern of failure to file returns, im-
plausible or inconsistent explanations of behav-
ior, failure to cooperate with the IRS and the
filing of false Forms W-4.

R.J. Caplette, 68 TCM 464, Dec. 50,054(M), TC Memo
1994 -403.

An aerospace engineer and his wife, who was
a bookkeeper, were subject to fraud penalties for
years during which they failed to pay tax based
on their belief that income tax laws were invalid.
The penalty applied because they knew that they
owed tax for those years but failed to file income
tax returns. Further, the improper use of a Form
843 indicated the couple’s intent to evade taxes
by misleading the IRS into refunding withheld
income taxes while they concealed their income.
Also, an intent to evade tax was demonstrated
by the taxpayers’ continued reliance on Forms
W-4 that provided for inadequate withholding.

A.L. Pennybaker, 67 TCM 3157, Dec. 49,941(M), TC

Memo. 1994-303.

Fraud penalties were properly imposed
against a tax protestor who claimed excessive
exemptions on Form W-4 and filed no income
tax returns for several years. Prior to the tax
years at issue, the taxpayer had filed returns and,
thus, had demonstrated knowledge of the filing
requirements. The fact that the taxpayer only
took steps to contact the IRS and indicate that he
did not intend to pay taxes after being notified of
his delinquency was, in itself, evidence of an
intent to defraud. Moreover, returns and other
filings submitted by the taxpayer after the IRS
initiated proceedings against him consisted of
tax-protestor-type arguments that only served to
impede and delay the collection of tax: The ac-
tions of the taxpayer were not sufﬁmentlv open
to preclude a finding of fraud.

R.A. Cloutier, 68 TCM 1165, Dec. 50,227(M), TC

Memo. 1994-558.

A medical technologist who filed delinquent
tax returns and false Forms W-4 was liable for
fraud penalties because he intended to evade
taxes. The facts that the individual did not file
any tax returns until after being criminally in-
dicted, that he filed false Forms W-4 using false
social security numbers, and that he offered typi-
cal tax protest arguments furnished to him by an
association, whose literature instructed persons

©2004, CCH INCORPORATED
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The Court found that taxpayer’s joint venture
arrangements with his relatives were not a sham.
C.H. Brock, 22 TC 284, Dec. 20,333 {Acq.).

A couple was not liable for fraud even though
they failed to report income, because they sin-

68,157

cerely believed that a trust which was estab-
lished by promoters was a legitimate income
shifting device.
E.J. Klaphake, 60 TCM 195, Dec. 46,740({M), TC Memo.
1990-375.

Spouses

.73 Application of penalty.—Code Sec. 6653
(b) provides that the fraud penalty does not ap-
ply to a spouse filing a joint return unless some
part of the underpayment on the return is due to
the fraud of that spouse. This limitation applies
to all cases that are not barred by the statute of
limitations. Some of the cases reflected below
were decided prior to the amendment of former
Code Sec. 6653(b) by P.L. 91-679. However, the
cases would apply in similar factual situations,
even under amended Code Sec. 6653(b}.—CCH.

Fraud penalty was not sustained against hus-
band for years in which he and his wife filed
separate returns and none of the increase in net
worth attributable to his wife’s activities could
be traced to him. However, fraud penalties were
sustained for years in which they filed joint
returns.

M. Steinberg Est., CA-2, 66-2 ustc 99699, 367 F2d 130

Cert. denied, 386 US 941.

A taxpayer-husband did not understate the
family’s gross income with intent to defraud
when it was not established that he had any
knowledge of the family account books, which
were kept by his wife, or of the inaccuracy of the
records given to the return preparer.

C.D. Floyd, 37 TCM 1517, Dec. 35,409(M), TC Memo.

1978-368.

Motion for summary judgment in an action to
foreclose tax liens, resulting from a claimed defi-
ciency for income unreported on a joint return
filed by the taxpayer and her late husband, on
the proceeds of an insurance policy payable to
the taxpayer was denied. Alternatively, it was
ordered that a factual basis be established to
determine whether the taxpayer could benefit by
the provisions of Public Law 91-679.

A.L. Cooper, DX, 71-1 ustc §9321.

The finding of slight deficiencies in tax which
were admitted and the failure to include in. in-
come certain partnership profits attributed to the
separate property of the taxpayer’s wife do not
establish that the taxpayer’s returns were either
false or fraudulent.

Kiise, 10 BTA 1234, Dec. 3670 (Acq.).

The election to make a single return jointly
must be exercised by taxpayers at the time the
return is filed. Since no returns were filed by
taxpayer, the split-income provisions were never
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elected by him and he alone could be liable for
the deficiencies of tax, additions and fraud
penalties.

Mundy, 14 TCM 1067, Dec. 21,263(M), TC Memo.
1955-270.

In a community property state, even though
the taxpayer-wife was not a party to the fraud,
this did not preclude the assessment of the full
penalty for fraud against the taxpayer-husband
severally.

E.J. Lollis, CA-9, 79-1 ustC §9379, 595 F2d 1189.

Drug dealers were liable for additions to tax
for fraud because it was shown that they inten-
tionally engaged in a course of conduct designed
to conceal, mislead, and otherwise prevent the
collection of taxes. However, the wife of one of
the dealers, who was required to report as com-
munity property a portion of her husband’s
share of the profits, was not liable for such pen-
alty. Although she knew of her husband’s drug
activities, there was no indication that she was
involved in such activities herself.

R.G. Congelliere, 59 TCM 709, Dec. 46,613(M), TC

Memo. 1990-265.

An itinerant worker was never “away from
home,” and business expense deductions that he
claimed for meals and lodging were denied. The
taxpayer and his family lived in motels while he
worked at various jobs, and they never main-
tained a permanent residence. Accordingly, he
was never away from home, and the expenses
that were incurred for meals and lodging were
personal, nondeductible expenses. Also, the tax-
payer failed to report part of his income and
claimed that he was exempt from withholding.
Additions to tax for fraud were imposed because
the taxpayer improperly claimed the living ex-
penses, purposely falsified Forms W4, and un-
derstated his income. However, the IRS failed to
prove fraud as to his wife; fraud could not be
imputed from one spouse to another.

D. Brownburg, 65 TCM 1709, Dec. 48,807(M), TC

Memo. 1993-6.

735 Community funds.—The taxpaver, con-
victed of tax evasion, was not entitled to a re-
fund of one-half of a fraud penalty imposed on
the entire deficiency on a joint tax return and
paid with community funds, even though no
part of the deficiency was due to fraud by his
wife. It was further held that under Texas law a

Code §6663(c) Y139,658.735
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Department of the Treasury-intemnal Revenue Service

Income Tax Examination Changes
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1

of 2

Name and Address of Taxpayer

Taxpayer Identification Number

Retumn Form No.:

KEVIN M & GRETCHEN L KELLY —mmm and Title: 1049
discussed.
1. Adjustments to income F:::‘i?j::d ig:‘:?zfgd Period End
g a. Sch C1 - Repairs and Maintenance 5,402.00 9,245.00
“ b, 8ch C1 - Rent . (20,480.00) (17,600.00)
¢. Sch C1 - Gréss Receipts or Sales ‘,,ng»,_!szl.dd 40,000.00
* d. Sch €1 - Travel 3,892.00 4,800.00
" e. Sch Cl - Supplies 7,595.00
f. Sch Cl - Insurance (Other Than Health) 2'.96v9.00 5,942.00
g. Sch C1 - Meals, and Entertainment 11,017.60 13,620.00
. h. 8ch C1 - Car and Truck Expenses 3,281.00 3,186.00
i Sch C1 - Advertising 3,360.00 2,560.00
yj. Other Expenge (Outside Labor} jo,eso.oo
k. sch C1 - Other Expenses {Printing) 3,575.00 793.00
[, SE AGI Adjustment (6,‘298.00) (4,846.00)
m. Ttemized Deductions 1,106.00 5,910.00
n. Sch C1 - Other Expenses (Postage) 3,264.00
0. Sch C1 - Other Expenses (Billing} 11,358.00
p. Sch C1 - Other Expenses 23,308.00
2. Yotal Adjustments 122,920.00 101,540.00
3. Taxable income Per Return or as Previously Adjusted §,790.00 6,656.00
4. Corrected Taxable Income 132,710.00 108,1596.00
Tax Method SCHEDULE D TAX RATE
Filing Status Joint Joint
5. Tax 27,071.00 20,379.00
6. Additional Taxes / Altermnative Minimum Tax
7. Corrected Tax Liability 27,071.00 20,379.00
8. Less a. Education Credit 0.00 0.00
Credits b.
c.
d. .
9. Balance (Line 7 less Lines 8a through 8d) 27,071.00 20,379.00
10. Plus a. Self Employment Tax 14,737.00 14,823.00
Other | b.
Taxes | C
d.
11. Total Corrected Tax Liability (Line 9 plus Lines 10a through 10d) 41,808.00 35,202.00
12. Total Tax Shown on Retum or as Previously Adjusted 2,142.00 5,131.00
13. Adjustments to: a.
b.
c.
14. Deficiency-increase in Tax or (Overassessment-Decrease in Tax)
{Line 11 less Line 12 adjusted by Lines 138 plus 13b) 39,666.00 30,071.00
15. Adjustments to Prepayment Credits - increase (Decreass)
16. Balance Due or (Overpayment) - (Line 14 adjusted by Line 15)
{Excluding interest and penalties) 39,666.00 30,071.00

The Internal Revenue Service has agreements with state tax agencies under which information about federal tax, induding increases or decreases, is

exchanged with the states. If this change affects the amount of your state income tax, you should amend your state retum by filing the necessary forms.

You may be subject to backup withholding if you undemmeport your interest, dividend, or patronage dividend income you eamed and do not pay the
required tax. The IRS may order backup withholding (withholding of a percentage of your dividend and/or interest income) i the tax remains unpaid
after it has been assessed and four notices have beer issued to you over a 120-day period.

Catalog Number 23105A

Form 4548 (Rev. 3-2005)
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Corrected Report

4549 Department of the Treasury-Internal Revenue Service
Form . " 5 5
(Rev. March 2005) Income Tax Examination Changes Page of
Name of Taxpayer Taxpayer Identification Number Return Form No.:
KEVIN M & GRETCHEN L KELLY
] 1040
i . - Period End Period End Period End
17. Penalties/ Code Sections 1273172004 1273172005
a. FPraud-IRC 6663 29,749.50 22,052.25%
b.
c.
d.
e.
{.
g.
h.
i.
i
k.
.
m.
n.
18. Total Penatlties 29,749.50 22,052.25
Underreporter attributable to negligence: (71981-1987)
A tax addition of 50 percent of the interest due on the
underpayment will accrue until it is paid or assessed.
Underreporter attributable to fraud: (79871-1987)
A tax addition of 50 percent of the interest due on the
underpayment will accrue until it is paid or assessed.
Underreporter attributable to Tax Motivated Transactions (TMT)}.
The interest will accrue and be assessed at 120% of the under- 0.00 0.00
payment rate in accordance with IRC §6621(c)
19. Summary of Taxes, Penalties and Interest:
a. Balance due or (Overpayment)} Taxes - (Line 16, Page 1) 39,666.00 30,071.00
b. Penaities (Line 18) - computed to 10/31/2007 29,749.50 22,052.25
¢. Interest (IRC § 6601) - computed to 11/30/2007 14,818.39 7,123.25
d. TMT interest - computed to 11/30/2007 {on TMT underpayment) 0.00 0.00
€. Amount due or {refund)} - (sum of Lines g, b, ¢ and d) 84,233 .89 59,246.50
Other Information:

For tax penod(s) 200412, the tax liability shown in this report may be subject to IRC section 6404(g). Interest on the amount due will not be charged
during the suspension period applicable to your tax liability. When your tax bill is issued, it will reflect the reduced amount of interest based on IRC section

6404(g), if such suspension period has resulted.

This Report Supersedes the Report Issued 10/31/2007
Examiner's Signature: Employee ID: Office: Date:

Joseph Younan [ ] 10/31/2007

Consent to Assessment and Collection- | do not wish to exercise my appeal rights with the Intemal Revenue Service or to contest in the United States
Tax Court the findings in this report. Therefore, | give my consent to the immediate assessment and collection of any increase in tax and penalties, and
accept any decrease in tax and penalties shown above, plus addifional interest as provided by faw. It is understood that this report is subject to
acceptance by the Area Director, Area Manager, Specialty Tax Program Chief, or Director of Field Operations.

PLEASE NOTE: If 3 joint return was fiied BOTH ta«payers m
Signature of Taxpayer

Signature of Taxpayer

By: , ’ g V Title; Date:,  /

pa
Catalog Ny(ber 23105A www.irs.gov Form 4549 (Rev. 3-2005)
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Name of Taxpayer: ~ KEVINM & GRETCHEN L KELLY 10/31/2007

identification Number: (||| | NG Total 8.20.00

HOW TO PAY YOUR TAXES

If you agree with our examination, pay now by sending a check or money order payable to U.S. Department
of the Treasury and your signed agreement. The enclosed report does not reflect any balance currently due

on your account.
Why it is to your advantage to pay now:

»  Decreases future interest charges

»  Prevenis assessment of failure to pay penalty
»  Reduces payment of nondeductible interest

»  Eliminates further contact with us

If you agree with our examination and cannot pay now:
1} Can you pay the full amount within 120days? [ ] Yes [ ] No

- If yes, send in the signed agreement now and submit the balance due when you
receive a bill. Checks should be made payable to U.S. Department of the Treasury.

- if no, you may be eligible for a payment plan.

2} If you would like us to consider an installment agreement, submit your written request
or check the box below and return this fiyer with your signed agreement.

[ 1 !would like to pay $ per month.

{We encourage you to make your payments as large as possible to limit
penalty and interest charges.)

I would like my payment to be due on the of the month.
(Please indicate a date between the 1st and 28w of the month.}

You will be charged a fee if your request is approved. DO NOT include
the fee with this flyer. We will send you a bill for the fee when we approve

your request.

Please provide a telephone number where we can contact you regarding
your request.

Home: ( )

Work: ( )

ALSO, if you agree with our examination, PLEASE SIGN PAGE 2 OF THE REPORT (Form 4549)
and return pages 1 and 2 to us.

* Interest and applicable penalties will continue to accrue until your balance is paid in full.
* All checks or money orders for payment should be made payable to U.S. Department of the Treasury.



Name Of Taxpayer:

KEVIN M & GRETCHEN L KELLY

10/31/2007
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14.
15.

identification Number; Total 8.20.00
2004 - SCHEDULE A -ITEMIZED DEDUCTIONS
PER RETURN PER EXAM ADJUSTMENT
. Medical, dental and
insurance premiums 0.00 0.00 0.00
7.50% of Adjusted Gross
Income 4,332.00 13,469.00
. Net Medical and Dental
Expense 000 OOO 0.00
. Taxes 8.89900 8.899.00 0.00
. Home Interest Expense 31.177.00 31.177.00 0.00
. Investment Interest 0.00 0.00 0.00
. Other Interest Expense 0.00 0.00 0.00
. Total Interest Expense 31.177.00 31.177.00 0.00
. Contributions 1.700.00 1.700.00 0.00
. Casualty and theft Losses 0.00 0.00 0.00
. Miscellaneous deductions
subject to AGI limit 0.00 0.00 0.00
2.00% of Adjusted Gross
Income 1.155.00 3.562.00
. Excess Miscellaneous
deductions 0.00 0.00 0.00
Other Miscellaneous
deductions 0.00 0.00 0.00
Total itemized deductions 41.776.00 40,670.00 1,106.00
{Sum of Lines 3, 4, 8,
9,10,13, and 14 less
any applicable limitation)
ITEMIZED DEDUCTIONS WORKSHEET - PER EXAM
. Total of lines 3, 4, 8,9, 10, 13, and 14 41.776.00
. Total of lines 3, 6, 10, (plus any gambling
losses included on line 14) 0.00
. Line AlessLine B 41.776.00
. Multiply the amount on line C by 80% 33.421.00
. Adjusted Gross Income from Form 1040 179.580.00
. Hemized Deduction Limitation 142.700.00
. LineElesslLineF 36.880.00
. Multiply the amount on Line G by 3% 1.106.00
Enter the smaller of Line D or Line H 1.106.00

“=IToMmMmUO w>»

Total Itemized Deductions (entered on line 15 above)

40,670.00
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Name Of Taxpayer:

N

9a.
10.
11.
12.
13.
14,

15.

CENOUA W

KEVIN M & GRETCHEN L KELLY

10/31/20607

|dentification Number: Total 8.20.00
2005 - SCHEDULE A -ITEMIZED DEDUCTIONS
PER RETURN PER EXAM ADJUSTMENT
. Medical, dental and
insurance premiums 10,746.00 10.746.00 0.00
7.50% of Adjusted Gross
Income 5.544.00 12.716.00
' 25;&22'°9' and Dental 5.202.00 0.00 5.202.00
Taxes 6.984.00 6.984.00 0.00
. Home Interest Expense 47.675.00 47.675.00 0.00
. Investment Interest 0.00 0.00 0.00
. Other Interest Expense 0.00 0.00 0.00
. Total Interest Expense 47675.00 47.675.00 0.00
. Contributions 1.000.00 1.000.00 0.00
Elected Qualified Contributions 0.00 0.00 0.00
Casuaity and theft Losses 0.00 0.00 0.00
Miscellaneous deductions
subject to AG! limit 0.00 0.00 0.00
2.00% of Adjusted Gross
Income 1.478.00 3.391.00
Excess Miscellaneous
deductions 0.00 0.00 0.00
Other Miscellaneous
deductions 0.00 0.00 0.00
Total itemized deductions 60.861.00 54.951.00 5.910.00
{Sum of Lines 3, 4, 8,
9,10,13, and 14 less
any applicable limitation)
ITEMIZED DEDUCTIONS WORKSHEET - PER EXAM
. Total of lines 3, 4, 8,9, 10, 13, and 14 55.659.00
. Total of lines 3, 8, 9a,10, {plus any gambling
losses included on line 14) 0.00
Line Aless Line B 55.659.00
. Multiply the amount on line C by 80% 44.527.00
. Adjusted Gross Income from Form 1040 169.547.00
. ltemized Deduction Limitation 145.950.00
. LineElessLineF 23.597.00
. Multiply the amount on Line G by 3% 708.00
Enter the smaller of Line D or Line H 708.00

“mIOMmMoOO Wy

Total temized Deductions (entered on line 15 above)

54.951.00


http:54.951.00
http:23.597.00
http:145.950.00
http:169547.00
http:44.527.00
http:55.659.00
http:55.659.00
http:5.910.00
http:5.202.00
http:54.951.00
http:3.391.00
http:1.000.00
http:47.675.00
http:47.675.00
http:6.984.00
http:12.716.00
http:10.746.00
http:60.861.00
http:1.478.00
http:47.675.00
http:47.675.00
http:6.984.00
http:5.202.00
http:10.746.00

Total
Taxpayer: KEVINM & GRETCHENL KELLY Page of:

TIN: _ Tax Period(s): 200412

Civil Fraud Penalties under IRC 6663(a)

Civil Fraud Penalty - Internal Revenue Code Section 6663(a)

It has been determined that the underpayment of tax shown on line 6 below is attributable to fraud.
Therefore, an addition to the tax is imposed as provided by Section 6663(a) of the Internal Revenue Code.

Py

Total Underpayment

39,666.00

2. Less: Underpayment attributable to non-penalty issues 0.00
3. Less: Underpayment attributable to Section 6662A penally issues 0.00
4. Less: Underpayment attributable to Section 6662(a) penalty issues 0.00
5. Less: Underpayment attributable to Section 6662(h) penalty issues 0.00
6. Underpayment to which Section 6663(a) applies 36.666.00

(Line 1 less the sum of lines 2, 3, 4, and 5)

7. Applicable penalty rate 75.00%
8. Section 6663(a) civil fraud penalty (Line 6 times line 7) 29,749.50
9. Less: Previously assessed/previously agreed Section 6663(a) civil fraud penalty 0.00
10. Total Section 6663(a) civil fraud penalty (Line 8 less line 9) 29,749.50

— - ——

RGS Version 8.20.00 Date Tax Computation Last Generated 10/31/2007


http:29,749.50
http:29,749.50
http:39,666.00
http:39,666.00

Name Of Taxpayer: KEVINM & GRETCHENL KELLY 10/31/2007
identification Number: ||| | | N NI Total 8.20.00

CIVIL FRAUD PENALTY (CONTINUED)

ADJUSTMENTS TO WHICH CIVIL FRAUD PENALTY APPLIES:

Sch C1 - Repairs and Maintenance 5,402.00
Sch Cl - Rent (20,480.00)
Sch C1 - Gross Receipts or Sales 86,621.00
Sch C1 - Travel ) 3,862.00
Sch C1 - Supplies 7,595.00
Sch C1 - Insurance (Other Than Health) 2,969.00
Sch C1 - Meals, and Entertainment 11,017.00
Sch C1 - Car and Truck Expenses 3,281.00
Sch C1 - Advertising 3,360.00
Other Expense {Outside Labor) 20,880.00
Sch C1 - Other Expenses {Printing) 3,575.00

TAX MOTIVATED ADJUSTMENTS TO WHICH CIVIL. FRAUD PENALTY APPLIES:



Total
Taxpayer: KEVINM & GRETCHEN LKELLY i Page of:
TIN: Tax Period(s): 200512

Civil Fraud Penalties under IRC 6663(a)

Civil Fraud Penalty - Internal Revenue Code Section 6663(a)

It has been determined that the underpayment of tax shown on line 6 below is attributable to fraud.
Therefore, an addition to the tax is imposed as provided by Section 6663(a) of the Internal Revenue Code.

1. Total Underpayment 30,071.00
2. Less: Underpayment attributable o non-penalty issues 668.00
3. Less: Underpayment atiributable to Section 6662A penalty issues 0.00
4. Less: Underpayment attributable to Section 6662(a) penalty issues 0.00
5. Less: Underpayment attributable to Section 6662(h) penalty issues 0.00
6. Underpayment to which Section 6663(a) applies 26,403.00
{Line 1 less the sum of lines 2, 3, 4, and 5)
7. Applicable penalty rate 75.00%
8. Section 6663(a) civil fraud penalty (Line 6 times line 7) 22,052.25
9. Less: Previously assessed/previously agreed Section 6663(a) civil fraud penalty 0.00
10. Total Section 6663(a) civil fraud penalty (Line 8 less line 9) 22,052.25

RGS Version 8.20.00 Date Tax Computation Last Generated 10/31/2007


http:22,052.25
http:22,052.25
http:29,403.00
http:30,071.00

Name Of Taxpayer: KEVINM & GRETCHEN L KELLY 1073172007
Identification Number: || NEEGEGN Total 8.20.00

CIVIL FRAUD PENALTY (CONTINUED)

ADJUSTMENTS TO WHICH CIVIL FRAUD PENALTY APPLIES:

Sch C1 - Repairs and Maintenance 9,245.00
Sch C1 - Other Expenses (Postage) 3,264.00
Sch C1 - Other Expenses (Billing) 11,358.00
Sch C1 - Rent (17,600.00)
Sch C1 - Gross Receipts or Sales 40,000.00
Sch C1 - Travel 4,800.00
Sch C1 - Insurance (Other Than Health) 5,942.00
Sch C1 - Meals, and Entertainment 13,620,00
Sch C1 - Car and Truck Expenses 3,186.00
Sch C1 - Advertising 2,560.00
Sch C1 - Other Expenses 2;.’»,308.00
Sch C1 - Other Expenses (Printing) 793.00

TAX MOTIVATED ADJUSTMENTS TO WHICH CiVIL FRAUD PENALTY APPLIES:


http:23,308.00
http:2,560.00
http:3,186.00
http:13,620.00
http:5,942.00
http:4,800.00
http:40,000.00
http:17,600.00
http:11,358.00
http:3,264.00
http:9,245.00

Name of Taxpayer: KEVINM & GRETCHEN LKELLY

identification Number: ||| | | |l

10/31/2007
Total 8.20.00

2004 - SCHEDULE SE - COMPUTATION OF SELF-EMPLOYMENT TAX

Primary
KEVIN M KELLY ]
1. Self-employment income 143.274.00
2. Multiply line 1 by 92.35% 132.313.54
3. Farm Optional Method Income 0.00
4. Non Farm Optional Method Income 0.00
5. Earnings subject to self-employment tax (sum of 2, 3, 4) 132.313.54
6. Maximum earnings subject to social security §7.900.00
7. Social Security wages and tips from W-2 0.00
8. Unreported tips from Form 4137 0.00
9. Sum of lines 7 and 8 0.00
10. Line 6 less line 9 87,900.00
11. Multiply the smaller of line 5 or 10 by 12.40% 10.899.60
12. Multiply line 5 by 2.90% 3.837.09
13. Self-Employment Tax (sum of lines 11 and 12) 14,736.69
Secondary
GRETCHEN L KELLY [ ]
1. Self-employment income 0.00
2. Multiply line 1 by 92.35% 0.00
3. Farm Optional Method Income 0.00
4, Non Farm Optional Method Income 0.00
5. Earnings subject to self-employment tax (sum of 2, 3, 4) 0.00
6. Maximum earnings subject to social security 87.900.00
7. Social Security wages and tips from W-2 0.00
8. Unreported tips from Form 4137 0.00
9. Sum oflines 7 and 8 0.00
10. Line 6 less line 9 0.00
11. Multiply the smaller of line § or 10 by 12.40% 0.00
12. Muttiply line 5 by 2.90% 0.00
13. Self-Employment Tax (sum of lines 11 and 12) 0.00


http:87,900.00

Name of Taxpayer: KEVINM & GRETCHEN L KELLY

tdentification Number: -

. 10/31/2007
Total 8.20.00

2005 - SCHEDULE SE - COMPUTATION OF SELF-EMPLOYMENT TAX

KEVINMKELLY
1. Self-employment income 136.789.00
2. Muitiply line 1 by 92.35% 126.324.64
3. Farm Optional Method Income 0.00
4. Non Farm Optional Method Income 0.00
5. Earnings subject to self-employment tax (sum of 2, 3, 4) 126,324.64
6. Maximum earnings subject o social security 90,000.00
7. Social Security wages and tips from W-2 0.00
8. Unreported tips from Form 4137 0.00
9. Sum of lines 7 and 8 0.00
10. Line 6 less line 8 90,000.00
11. Multiply the smaller of line 5 or 10 by 12.40% 11.160.00
12. Multiply line 5 by 2.90% 3.663.41
13. Self-Employment Tax (sum of lines 11 and 12) 14.823.41
Secondary
GRETCHEN L KELLY [ ]
1. Self-empioyment income 0.00
2. Multiply line 1 by 92.35% 0.00
3. Farm Optional Method Income 0.00
4. Non Farm Optional Method Income 0.00
5. Earnings subject to self-employment tax {sum of 2, 3, 4) 0.00
6. Maximum earnings subject to social security 90.000.00
7. Social Security wages and tips from W-2 0.00
8. Unreported tips from Form 4137 0.00
9. Sum of lines 7 and 8 0.00
10. Line 6 less line 9 0.00
11. Multiply the smaller of line 5 or 10 by 12.40% 0.00
12. Multiply line 5 by 2.90% 0.00
13. Self-Employment Tax (sum of lines 11 and 12) 0.00


http:90.000.00

07/31/2008 16:27 FAX 215 516 1088

Station Name: PHI009WA2839673 Date: 7/31/2008 Time: 4:15:45 PM

CUSTOMER SERVICE II

Zio1e

ey
DOCUMENT TYPE: 1098

*(TY2004)

PAYEE ENTITY DATA:
GRETCHEN L KELLY

ACCOUNT NUMBER:

PAYER ENTITY DATA:
COUNTRYWIDE HOME LOANS
400 COUNTRYWIDE WAY

SIMI VALLEY CA 93065

MG INT PD. v s $9,231+

kW v RNk kTR ek hkkhktr vk h b

TAXPAYER COPY

* (TY2004)

e

DOCUMENT TYPE: 1098
PAYEE ENTITY DATA:
GRETCHEN KELLY

LN

ST '

ACCOUNT NUMBER:
PAYER ENTITY DATA:
WASHINGTON MUTUAL BANK F.A.
7301 BAYMEADOWS WAY

JACKSONVILLE FL 32256

kkkkhkkhdhkd kb dkdhkdrdhdodwhhhdhkhx

. TAXPAYER COPY

PAGE 0005 OF 0011

Fhrhhkdkkhkkrkkdwkhkhdhhhdddhdhdw

PAGE 0006 OF 0011

de o sk W ok ok Aok o & K ke % ok e ok o o g e ok ke e ok




07/31/2008 16:27 FAX 215 516 1088 CUSTOMER SERVICE 11 Hdo17

Station Name: PHIO09WA2839673 Date: 7/31/2008 Time: 4:15:47 PM

e + (rv2000)

PAGE 0007 OF 0011

DOCUMENT TYPE: 1098-T

PAYEE ENTITY DATA: S

GRETCHEN L KELLY

GRTR THAN OR EQ TO HALF TIME STUDENT
NOT A GRADUATE STUDENT
ACADEMIC PERIOD CODE: NO

ACCOUNT NUMBER
PAYER ENTITY DATA:
CALIFORNIA LUTHERAN UNIVERSITY
60 WEST OLSEN ROAD 1200

THOUSAND OAKS CA 91360
AMNTS BILL,....... $5,700+
LS ARG SSE R SRR RS R RS LSRR RS EES LRSI TAX?AYER COPY o kR R ok ok S W W N W Wk ke kK kb ok e R sk ke e

- | - (r2008)

DOCUMENT TYPE: 1099-G
PAYEE ENTITY DATA:
REEP GRETCHEN

PAGE 0008 OF 0011

TAX YEAR OF REFUND: 2003

ACCOUNT NUMBER:

STATE OF CALIFORNIA
FRANCHISE TAX BOARD P O BOX 942840

SACRAMENTQ CA 942490

1099-G OFFSET: NOT REFUND, CREDIT OR OFFSET FOR TRADE OR BUSINESS
FED TAX WH,........... §0

PR YR RFND........ $1,069+

kddkbkdkhkkdhhhRhdhkk kb kktrtthkdhohw "TAYPAYER COoPY [Z2 XSRS ELLTL S &L 5 S 0 0 R & 8



http:GRADUA.TE

07/31/2008 16:27 FAX 215 516 1068 CUSTOMER SERVICE 11 dolLs

Station Name: PHIOOSWA2839673 Date: 7/31/2008 Time: 4:15:49 PM

— « (rr2004)

PAGE 0003 OF 0D11

DOCUMENT TYPE: 1099-INT
PAYEE ENTITY DATA:
GRETCHEN L KELLY

] NO SECOND NOTICE

ACCOUNT NUMBER:

COUNTRYWIDE HOME LOANS
400 COUNTRYWIDE WAY

SIMI VALLEY CA 53065

FED TAX WH....... ce...50

INTEREST. .. vvvvvnsnnn 539+

dhhrhhkhhkhrdhhkAAxbhrhxhhkbhhdhk TAXPAYER COPY ko d ok gk k ok ok ok ok k kRN ke e e e N N W e e e

rerr S «(1v2008)

DOCUMENT TYPE: 1099-INT
PAYEE ENTITY DATA:
GRETCHEN KELLY

ACCOUNT NUMEBER:
PAYER ENTITY DATA:
WASHINGTON MUTUAL BANK F.A.

7301 BAYMEADOWS WAY

PAGE 0010 OF 0011

NO SECOND NOTICE

JACKSONVILLE FL 32256
FED TAX WH....,...--..- $0
INTEREST . o - o eenenennn $18+

dhkkk ke ke kbbb kb b Ik etk k% TAXPAYER COPY hkkkhkdk ko khdhkdedewrstthktd et x




Zo1s

ur/31/2008 18:27 FAX 215 516 10868 CUSTOMER SERVICE 11
Station Name: PHI009WA2839673 Date: 7/31/2008 Time: 4:15:51 DM
wrerrv * (TY2004)

PAGE 0011 OF 0011
DOCUMENT TYPE: 1099-~INT

PAYEE ENTITY DATA:
GRETCHEN KELLY

NO SECOND NOTICE
ACCOUNT NUMBER:

BANK OF AMERICA N.A.
TEFRA CONTROL AZl 200 18 07
PO BOX 29861

PHOENIX AZ BS038
FED TAX WH. .. ..cucun.. 144
INTEREST. . .. ..uvuen.. $19+

HEEAX KR A KT L hhkkdhdhkekdrdtwkd+ TAXPAYER COoPY R R 2 S S RN P I EEEE R R L L LN 23




07/31/2008 16:28 FAX 215 516 1068 CUSTOMER SERVICE 11 @020
Station Name: PHIO0OWA2839673 Date: 7/31/2008 Time: 4:15:53 PM

***!TYZOO&) IRMF ON LINE TRANSCRIPT SYSTEM SUMMARY***

Tin- [l TTv TyPE Awp vavLIDITY- 0 DOCUMENT CODE- 00 11 DOCS
GROUP AMOUNT GROUP AMOUNT
WAGES............ $49,255+

INTEREST. . ........... $76+

FR YR RFND........ $1,069+

OTHER INC......... $5,639+

FED TAX WH........ $6,631+

SO SEC WH......... $3,403+

MEDCARE WH.......... $795+

MEDCARE WG....... $54,894+

MTG INT PD....... $41,718+

ENTER=PAYE(E), PAYE(R), (C)NLINE, (W)HITE OUT, IRPO(L),HARD{C)OPY OR (H)ELP




07/31/2008 18:26 FAX 215 516 1088

Station Name : PHI00SWA2839673 Date:

7/31/2008 Time: 4:15:29 PN

CUSTOMER SERVICE II Qo008

1rerR

DOCUMENT TYPE: 5498
PAYEE ENTITY DATA:
REVIN MICHAEL KELLY

ACCQOUNT NUMBER:

VANGUARD FIDUCIARY TRUST CO
PO BOX 2600

VALLEY FORGE PA 15482
SEP CTB.......... .$5,087+
FMV ACCT......... $15,192+

hkdaddkk kbt kb bk kb b rk kL dox

DOCUMENT TYPE: 5498
PAYEE ENTITY DATA:

KEVIN MICHAEL KELLY

accomt e [
PAYER ENTITY DATA: 3264099
VANGUARD FIDUCIARY TRUST CO

PO BOX 2600

VALLEY FORGE PA 19482
RH IRA CTB........ $3,000+
FMV BCCT. i inevnn 46,646+

kdekkk bk hdhhhedwwhkhhddddbdddw

TAXPAYER COPY

TAXPAYER COPY

*(TY2004)
PAGE 0001 OF 0008

IRA CODE: NOT CHECKED
SEP CODE: CHECKED
SIMPLE CODE: NOT CHECKED

ROTH IRA CODE: NOT CHECKED
RMD FOR SUBSEQUENT YEAR: NOT CHECKED

IE 2R L E A2 SRS S S SR LR LS E EE LR NS

*{TY2004)
PAGE 0002 OF 0009

IRA CODE: NOT CHECKED
SEP CODE: NOT CHECKED
SIMPLE CODE: NOT CHECKED

ROTH IRA CODE: CHECKED
RMD FOR SUBSEQUENT YEAR: NOT CHECKED

EFTTZZEET SR IR RS S EE R X AR AR L L L 2]




07/31/2008 18:27 FAX 215 5186 1088 CUSTOMER SERVICE I1I do11

Station Name : PHIOOQWA2§39§73 Date: 7/31/2008 Time: 4:15:35 PM

rrervo S « (172004)

DOCUMENT TYPE: 1098-E
PAYEE ENTITY DATA:
KELLY XEVIN

PAGE 0007 OF 0009

- 0000

ACCOUNT NUMBER:
PAYER ENTITY DATA:
DEPARTMENT OF HEALTH AND HUMAN SERVICES
PSC/FMS/DFC/DMB
PARKLAWN BLDG ROOM 2B60 5600 FISHERS LN
ROCKVILLE MD 20857

hhhkhhkdRek kA AT h T Ak bk vk k& TAXPAYER CGPY kR kT E AT AT AR A TR AT A ANk hhkh %

e - (zv2004)

PAGE 0008 OF 00039

DOCUMENT TYPE: 1099-G
PAYEE ENTITY DATA:
KELLY KEVIN M

I TAX YEAR OF REFUND: 2003

ACCOUNT NUMRER:

PAYER ENTITY DATA:
STATE OF CALIFORNIA
FRANCHISE TAX BOARD P O BOX 942840
SACRAMENTO CA 24240

1099-G OFFSET: NOT REFUND, CREDIT OR OFFSET FOR TRADE OR BUSINESS

kKkETTX A v rkdrdktkkdhhhhkkkhbd ki k TAXPAYER COPY‘ 2 2SS AL EREE S SR LSS EE AL RS RS




J07/31/2008 16:27 FAX 215 518 1068

Statiop Name: PHID09WA2839673 Date: 7/31/2

CUSTOMER SERVICE I1I

2069

008 Time: 4:15:31 PM

*{TY20

o=

~ DOCUMENT TYPE: 1099-B
PAYEE ENTITY DATA:
REVIN M KELLY

AKS

account NuMBER: [ ‘ 04s

PAYER ENTITY DATA:
SCOTTRADE INC
12800 CORPORATE HILL 5TH FL
ST LOUIS MO 63131

ITEM DESCRIPTION:
FED TAX WH
STOCK&BOND

30 CISCO SYSTEMS

------------

..........

dhkhkhkdhhkdddrhhihktdhibRektkrettx

TAXPAYER

reer
DOCUMENT TYPE: 1099-B

PAYEE ENTITY DATA:
KEVIN M KELLY

account woMeER: [JJj ‘ 048
6

PAYER ENTITY DATA:
SCOTTRADE INC
12800 CORPCRATE HILL 5TH FL
ST LOUIS MO 63131

ITEM DESCRIPTION:
FED TAX WH....
STOCK&BOND. . ..,

10 BEA SYSTEMS INC.

........

-------

kb hkrkhk ke hkFhAhhhhdhrhhhktdhii

TAXPAYER

04)
PAGE 0003 OF 0009

SALES DATE: 07-07-2004

GROSS INCLUDES COMMISSIONS: NO

GROSS EXCLUDES COMMISSIONS: YES
CUSIP NUMBER: 17275R102

NO SECOND NOTICE

RCPNT CAN TAKE A LOSS ON TAX RETURN
NMBR OF SHARES EXCHGD: 0000000000000
CLASE OF STOCK EXCHGD:

kN kb hkEEdb kbt d kM Ak T EL

COPY

*{Ty2004)

PAGE 0004 OF 00013

SALES DATE: 07-07-2004

GROSS INCLUDES COMMISSIONS: NO

GROSS EXCLUDES COMMISSIONS: YES
CUSIP NUMBER: 073325102

NO SECOND NOTICE

RCPNT CAN TAKE A LOSS ON TAX RETURN
NMBR OF SHARES EXCHGD: 0000000000000
CLASS OF STOCK EXCHGD:

Ak Kk kkh Rk kKK E R A Rk kA h

COPY




07/31/2008 16:27 FAX 215 516 1088 CUSTOMER SERVICE I1 Zo1o

Station Name: PHI009WA2839673 Date: 7/31/2008 Time: 4:15:33 PM

R “(rv2004)

DOCUMENT TYPE: 109%9-B
PAYEE ENTITY DATA:
KEVIN M RELLY

PAGE 0005 OF 0009

SALES DATE: 07-07-2004
GROSS INCLUDES COMMISSIONS: NO

ACCOUNT NUMBER: pas GROES BXCLUDES COMMISSIONS: YES
PAYER ENTITY DAT‘ CUSIP NUMBER: 599902103
SCOTTRADE INC NC SECOND NOTICE
12800 CORPORATE HILL 5TH FL RCPNT CAN TAKE A LOSS ON TAX RETURN
ST LOUIS MO 63131 NMBR OF SHARES EXCHGD: 0000000000000
CLASS OF STOCK EXCHGD:
ITEM DESCRIPTION: 30 MILLENNIUM PHARMACTCLS INC
FED TAX WH............ 50
STOCKEBOND.......... 5367+
ok kAdeddekwhk bkt A dbh ek ket k% TAXPAYER COPY [T EESEL T LIS LR ES R E RS A 2 &3

— “ (ry2000)

DOCUMENT TYPE: 109%~B

PAYEE ENTITY DATA: _

PAGE 0006 OF 0009

SALES DATE: 07-07-2004
GROSS INCLUDES COMMISSIONS: NO

ACCOUNT NUMBER: GROSS EXCLUDES COMMISSIONS: NO
PAYER ENTITY DATA: CUSIP NUMBER: 031162100
MORGAN STANLEY DW INC NO SECOND NOTICE )
HARBORSIDE FINANCIAL CNTR PLAZA 3 6 FL. RCDPNT CAN TAKE A L{OSS ON TAX RETURN

JERSEY CITY Ny 07311 NMBR OF SHARES EXCHGD: 0000000000000
CLASS OF STOCK EXCHGD: :
ITEM DESCRIPTICN: AMGEN INC

STOCKEBORD. ..., --..52,591+

e e Y K Wk K Kk gk e g e R e ke Aok ke ke ke e i TAXPAYER COPY hkhddewkhddk ik hbhwhkkdhdevwr ki




07/31/2008 18:27 FAX 215 516 10868 CUSTOMER SERVICE 11 @o12

Station Name: PHIO09WA2839673 Date: 7/31/2008 Time: 4:15:37 PM

ey « (r¥2000)

DOCUMENT TYPE: 1099-INT
PAYEE ENTITY DATA:

PAGE 0003 OF 0009

NO SECOND NOTICE

ACCOUNT NUMBER:
PAYER ENTITY DATA:
BANK OF AMERICA N.A.
TEFRA CONTROL AZ1 200 18 07
PO BOX 29861

PHOENIZX Az 85038
FED TRX WH............ $0
INTEREST. ............ £33+

khkkhkbhhhhkhhkdhbhhkhkhkddbchdibddided TAXPAYER COPY SRR RN RN KKK XK TR kR Rk od heok e b ok e de




07/31/2008 16:27 FAX 215 518 1088 CUSTOMER SERVICE 11 o4

Station Name: PHID09WA2839673 Date: 7/31/2008 Time: 4:15:41 PM

=T * (T¢2004)

DOCUMENT TYPE: W-2

PAYEE ENTITY DATA: ]

GRETCHEN KELLY

FAGE 0001 OF 0011

ACCOUNT NUMEBER: N/A
PAYER ENTITY DATA: RETIREMENT PLAN IND: YES
OS1 COLLECTION SERVICES INC.
2520 § 170TH
NEW BERLIN WI 53151
STATUTORY EMPLOYEE IND: NO
TYPE OF EMPLOYMENT: ALL OTHERS

FED TAX WH........56,631+
WAGES. .. vvve . $49, 255+
S0 SEC WH......... $3,403+
S0 SEC WAG....... $54,8%4«
DEF COMP.......... $5,639+
MEDCARE WH.......... $795+
MEDCARE WG....... $54, 894+
e ke e e e e e sk W e ki Rk e ok gk ok ke e e o o e ok TAXPAYER COPY khhkdkhdekkhdhhdrhkbhdkdkht ittt r

reer * (r2004)

DOCUMENT TYPE: 1058

PAYEE ENTITY DATA: I

GRETCHEN 1. REEP

PAGE 0002 OF 0011

ACCOUNT NUMBER: 026053043H

PAYER ENTITY DATA: 132631718
COUNTRYWIDE HOME LOANS
400 COUNTRYWIDE WAY
SIMI VALLEY CA 93065

MTG INT PD........ $2,457+

kkhhhkRAk Wk Rk b hkhkhkkddddewbkdr TAXPAYER copy R X iR 2 XS E LTS R X 2




07/31/2008 18:27 FAX 215 518 1068 CUSTOMER SERVICE 11

do13

Station Name: PHIOD9WA2839673 Date: 7/31/2008 Time: 4:15:39 PM

***(TY2004) IRMF ON LINE TRANSCRIPT SYSTEM SUMMARY***
TiN- Yl TIv TvPE AnD vaALIDITY- 0 DOCUMENT CODE- 00 9 DOCS
GROUP AMOUNT GROUP ’ BMOUNT
INTEREST. ............ $33+
PR YR RFND.......... $601+
STOCK&BOND. . ... .. $3,681+
STD LN AMT........ $3,841+
RH IRA CTB........ $3,000+

ENTER=PAYF {E) , PAYE (R}, (Q)NLINE, (W)BITE OUT,IRPO(L) HARD(C)OFY OR (H)ELP




067/31/2008 18:27 FAX 215 518 1088

CUSTOMER SERVICE II

o015

Station Name: PHI009WA2839673 Date: 7/31/2008 Timg: 4:15:43 oM

*(1Y2004)

DOCUMENT TYPE: 1098
PAYEE ENTITY DATA:
GRETCHEN L REEP

ACCOUNT NUMBER:
PAYER ENTITY DATA:
COUNTRYWIDE HOME LOANS
400 COUNTRYWIDE WAY

SIMI VALLEY Ca 93065

MTG INT PD....... 319,488+

(AL A RS EE S AR S AR SRR LSRR EE ST

TAXPAYER COPY

Jri2000)

rxerry

DOCUMENT TYFE: 1098
PAYEE ENTITY DATA:
GRETCHEN L. XKELLY

ACCOUNT NUMBER

PAYER ENTITY DATA:
COUNTRYWIDE HOME LOANS
400 COUNTRYWIDE WAY

STMT VALLEY CA 93065

MTG INT PD...... . .51,423+

TAXDAYER COPY

o e W Wk K Kk Kk ke dooke de % e v sk e gk ok e e e e o ko

PAGE 0003 OF 0011

R IR TS SIS S S SRR R E SR E EE

PAGE 0004 OF 0011

[ E XSRS LSS LTRSS B 8 & L AR S & & & 3y







Jun~ig-04

03:Z8am Fromm
Fidelity National Title Company
TETEY Mighway 111, Suite 208 v InCinn Welle, TA 42210
(780 E74-8442 0 PAX {760 £74-8428
DATE: June 17, 2004
ESCROW NO: 8288-KC
ESTROW QFFICER: Kelly Collier
BUYER ESTIMATED CLOSING STATEMENT
SELLERIS): Roger Snsilarhberanr Developmant Corporation
BUYERISH Gretchen L. Kelly
PROPERTY: Bay, Indio,
FINANCIAL:

Toral Considgration

Deposit - Oretcher L Kelly

New 1ot Trust Daeed to Countrywide Home Loans
New 2Znd Truet Deed = Countrywide Home Loans

PROAKATIONS/ADJUSTMENTS:

Frepaid County Tuxes at $383.60 Sermb-Annugat fram
Q08127704 to 07/01/04

HOA Duss ar $150.18 Maonth fraom 08/27/04 1o
0701104

Design Conver o-adit

TITLE CHARGES:

ALTA Loan Policy {10-17-82) w/form 1 Cov. for
382,700.0C

Sub Esorow Fes

Recording Deed

Recording Trust Deed{s)

ALTA Loan Policy {10-17-82) wiForm 1 Cov, for

47,840.00

ESCROQW CHARGES
Escrow Fee
toan Tia-In
Draw Deed

NEW LOAN CHARGES - COUNTRYWIDE HOME LOANS

Tral Loan Charges: $2,188.82

{,oan Discount

Agppraisal Fee

Credit Report

Tax Service Fas  CW - Tax Sarvice

Document Feeas

Loan Processing Fee

Underwriting Fee

Flaod Certification Fee  Lanasafs Flood

Builder Rate Cap Paid Upfront

Lenger Credit .

interest at $67.67 per day from Q8/286/04 o
07/01:04

insurance !moounds at 80.871 per month for 3 months
Tax Impounds at 4898.32 per month for & months
Aggregate Adjustment

HOA CHARGES:
July 2004

MISCELLANEOUS CHARGES:

Traditional Building Design Center release for
upgrades per instrustions

Traditiona! Building Deasign Center releass for
upgrades per ingrructions

T-TSE

P Qui/s00z P84

TIME: 11:17:84

CLOSING DATE:

Jdune 27, 2004

DEBITS

478,078.00

B.52
20.02

520.75%

128.00
100.00
200.00
224.50

550.00
250.00
150.00

856.7%
520.00
35.00
60.00
150.00
380.00
250.00
25.00

288.35

242.73
2.889.82

150.18

5,000.00

5.000.00

10,000.00
382,700.00
47,840.00

32.,485.00

2.618.83
500.00

a00.00 -


http:5,000.00
http:5,000.00
http:2.989.92
http:2.618.93
http:2.188.82
http:47,840.00
http:382,700.00
http:32.49b.00
http:47,840.00
http:382,700.00
http:10,000.00

FEDERAL TRUTH - IN - LENDING DISCLOSURE STATEMENT
(THIS 1S NEITHER A CONTRACT NOR A COMIMITMENT TO LEND) ; ‘

Creditor: Borrower: R
AMERICAN INTERNET MORTGAGE, INC. GRETCHEN L. KELLY AND KEVIN MICHAEL KELLY -

4241 JUTLAND DRIVE, STE 305
SA DIEGO, CA 52117 m
Date: SEPTEMBER 14, 2005 ocan Number: 9°

Check box f app‘rcabie:

ANNUAL FINANCE Amount “Total of [ ] Total Sale
PERCENTAGE CHARGE Financed Payments Price
RATE The total cost of

The amount of credit
provided to you or on

Tha dollar amount the
credit will cost you.

The cost of your cradit
as 3 yearly rate.

The amount you will have
| paid after you have made

your purchase on credit

including your down-

your behalf, ¥ &t payments as scheduled. payment of
! ¢ N/A
5.833 9 s 398,130.83 s 356,444.27 | ¢« 755,575.20 L s N/A

{ 1 REQUIRED DEPOSIT: The annual percentage rate does not take into account your required deposit,
PAYMENTS: Your payment schedule will be:
Number of Amount of  When Payments Number of  Amount of When Payments Number of  Amuount of When Payments
Fayments Payments Are Due Payments Payments Arg Due Payments Payments Are Due
Monthly Beginning: Monthly Beginning: Monthly Beginning:
360 2,098.82 1170172005

{ 1 DEMAND FEATURE: This obligation has a demand feature.
[ 1 VARIABLE RATE: Your loan contains variable rate features.

{ } Information regarding the variable rate features of your loan have been provided to you earlier in a separate document,

I | Informstion regarding the variable rate features of your loan are provides hersinafter. The annual percentage rate may increase or
decroase during the term of this transaction with increases or decreases in the value of the "Index” (or "Reference Rate™}. The
rate that you will pay may not be changed more citen than every commencing

] Rate Change Limits: The rate may not %
1 The rate will never be greater than %

1 Any increase in the rate will result in a corresponding increase in the payment.

I

!

Rate increases may occur without immediate and/for corresponding payment increases.
Unpaid interest will be added to the principal.
The “Iadex” {or “Reference Rate") is the:

- -t g

INSURANCE: The following insurance is required to obtain credit:

{ ] Credit life insurance and credit disability KX] Property insurance [ 1 Flood insurance
You may obtain the insurance from anyone you want that is acceptable to creditar.

{ 1 Hyoupurchase | | property [ | flood insurance from creditor you will pay $ for one year term.

{ 1 The goods or property baing purchased KX] Real property you already own,

FILING FEES: §

LATE CHARGE: If a payment is more than 15  days late, you will be charged 5.00 % of the Principal & Interest payment.

PREPAYMENT: if you pay off early, you
[ 1 may X1 will not have t¢ pay a penalty,



Department of the Treasury—Internal Revenue Service l
1 040 L-J-‘-$‘ Inml Ingt_)me Ta_x Reﬂ rn 2@ 0 4 {99) IRS Use Only—Do not write or staple in this space.
LabC" For the year Jan. 1-Dec. 31, 2004, or other tax year beginning , ending : OMB No. 1545-0074
Your first name ML} Last name Suffix : Your social security number
ff;fmms JKEVIN M KELLY . 1_ -
on page 16.) if a joint return, spouse’'s first name M.l| Last name Suffix -
Use the IRS
tabel.
Otherwise, '.
please print You must enter
or type. City, town or post office State ZIP code your SSN(s) above.
Presidential CA 91362
Election Campaign Note. Checking "Yes" will not change your tax or reduce your refund. You Spouse
(See page 16.} ' Do you, or your spouse if filing a joint return, want $3 to go to this fund? . . . . . PDYes DNO Dves DNO
1 D Single 4 D Head of household (with qualifying person). (See page 17.)
Filing Status 2 Married filing jointly (even if only one had income) If the qualifying person is a child but not your dependent,
3 D Married filing separately. Enter spouse's SSN above enter this child’s name here.
and full name here. . »> . '
Check only » ! First name Last name SSN
one box. First name Last name 5 D Qualifying widow(er) with dependent child {see page 17)
. 6a Yourself. if someone can claim you as a dependent, do not check box 6a. f,‘,’:‘;,':f‘;ﬁ“ 2
Exemptions b[X] s X
pouse " . No. of children
¢ Dependents: (2) Dependent's 3 Oe§end§nt‘s @ Vif quefifying O.n ::e:h\;;h you 0
social security number relationship ohild for chid tax ® did not live with
(1} F