
OFFICE OF COUNTY COUNSEL 
COUNTY OF RIVERSIDE 

3960 ORANGE STREET, SUITE 500 
RIVERSIDE, CA 92501-3674 
TELEPHONE: 951 /955-6300 

FAX: 95 1/955-6322 & 95 1/955-6363 

July 23, 2018 

George Runner, SBE 1st District 
Sacramento Office 
500 Capitol Mall, Suite 1750 
Sacramento, CA 95814 

Via Email Only: george.runner@boe.ca.gov 

Re: State Board of Equalization Meeting, July 24, 2018, Agenda Items L-1 and L-2 

Dear Chairman Runner: 

This office represents the Riverside County Assessor-County Clerk-Recorder and writes to 
address agenda items L-1 and L-2 for the July 24, 2018 meeting of the State Board of 
Equalization. These items raise significant issues for California Assessors, Assessment Appeals 
Boards, legal counsel and the public because they are inconsistent with the Revenue and 
Taxation Code and will interfere with the constructional mandate to assess all taxable property. 

The revisions being presented to Property Tax Rule 305.1 violate the Revenue and Taxation 
Code, or weaken the tools that the legislature provided the Assessors to ensure that property tax 
assessments were based on relevant and current information. The conflicts between the proposed 
revisions to Property Tax Rule 305.1 and California law are shown below: 

Proposed Regulation Legal Conflicts 
305.l(e) An assessor's request for The proposed revisions directly conflicts with 
information pursuant to section 441 of the §441 ( d) ( 1) 1 which states "At any time, as 
Revenue and Taxation Code shall be made in required by the assessor for assessment 
writing. Limited to information relating to purposes, every 12erson shall make available 
the 12ro12erty at issue and be issued no less for examination information or records 
than 20 days 12rior to a hearing before a regarding his or her 12ro12erty or any other 
county board of equalization or assessment 12ersonal 12roperty located on premises he or 
appeals board. she owns or controls." 

It is also in conflict with State Board of 
Equalization v. Ciniceros which requires the 
taxpayer to disclose the comparable rents and 
sales thats/he is relying on to form an opinion 
of value. 

305 .1 ( e) The issuance of an assessor's Conflicts with §468 and §454. 
reguest for information shall not entitle the §468 "if any person fails to furnish any 
assessor to take a deoosition, information or records required by this article 

All statutory references are to the Revenue and Taxation Code unles otherwise indicated. 1 
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305 2(b) At a grehearing conference, the 
board shall not deny an agglication solely on 
the ground that the agglicant has not 
resgonded to a reguest for information made 
under section 441 of the Revenue and 
Taxation Code. The board shall not continue 
a grehearing conference to a later date in 
order to comgel an agglicant to resgond to a 
reauest for information under section 441 . 
323(c) The board shall not gostpone the 
hearing on an agglication solely on the 
ground that the agglicant has not resgonded 
to a reguest for information made under 
section 441 of the Revenue and Taxation 
Code. 

upon request by the assessor, the assessor may 
am2ly to the sugerior court of the county for an 
order reguiring the gerson who failed to 
furnish such information or records to aggear 
and answer concerning his grogerty before 
such court at a time and place specified in the 
order." 

§454 "The assessor may subpoena and 
examine any person . . . " in relation to property 
tax statements drafted by the person or 
property controlled by that person. This is 
known as an Assessor Examination. 
Conflicts with § 1604(C)(2) (2) which states 
" . .. Further, this subdivision shall not aggly to 
agglications for reductions in assessments of 
grogerty where the agglicant has failed to 
grovide full and comglete information as 
required by law or where litigation is pending 
directly relating to the issues involved in the 
application." 

See above 1604(C)(2) 

Of particular concern is the proposed language; "Information supplied by one taxpayer shall not 
be used by the assessor in an assessment appeals board hearing of another taxpayer." This 
revisions ignores several legal requirements and conflicts with § 408(e)(3), the California Public 
Records Act and Trailer Train Company v. State Board ofEqualization. 

Section 408 ( e )(3) states that "Except as provided in Section 408 .1, an asses see, or his or her 
designated representative, may not be permitted to inspect or copy information and records that 
also relate to the property or business affairs of another, unless that disclosure is ordered by a 
competent court in a proceeding initiated by a taxpayer seeking to challenge the legality of the 
assessment of his or her property." This section acknowledges that the assessors are to use all 
information available to him when assessing the fair market value of a property, including the 
business affairs of another taxpayer, and protects the taxpayers due process rights by allowing 
them to obtain an order for disclosure. 
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Publically available information may always be used in an assessment appeal hearing, including 
the evidence presented by any taxpayer in an assessment appeals board hearing. All hearings are 
open to the public, therefore any information presented in the hearing may be used in any other 
hearing and disclosed publically pursuant to the California Public Records Act. 

The proposed revision also violates the directive found in In Trailer Train Co. v. State Bd. of 
Equalization, (1986) 180 Cal.App.3d 565. In this case the SBE staff extracted and submitted 
information from property tax statements about the general and administrative expenses and the 
maintenance costs for eight comparable properties. It analyzed these figures to produce an 
"industry-wide" factor that was used in the calculation of Trailer Train's income value. At the 
hearing, Trailer Train challenged the factors as invalid and demanded that the staff reveal the 
redacted confidential information. In response, the staff organized the numbers as being 
submitted by assessees A thru H, and demonstrated that the derived average was mathematically 
correct. Trailer Train then moved that evidence and resulting calculations be stricken on the 
grounds that refusal to identify the assessees denied it the right to cross-examine the witnesses 
against it. The Board rejected Trailer Train' s argument and admitted the redacted information. 
The Superior Court upheld the Board' s consideration of the redacted evidence. Trailer Train 
challenged the ruling once again and the First District Court of Appeals also held that the 
admission of evidence presented in a redacted format to protect confidentiality was not a 
violation of due process and did not prevent the cross examination of the witnesses against it. 
(Emphasis added.) (Id. at pg. 589 and SBE Advice Letter 1/14/94). 

In analyzing the facts and law, the Court in Trailer Train considered that Assessment Appeals 
Boards and Assessors were created to value property for tax purposes. (El Tejon Cattle Co. v. 
County of San Diego, (1967) 252 Cal.App.2d 449, 456.) The Court determined that excluding 
relevant information because it contains some redacted elements to preserve the business affairs 
of another is counter to both the Board and the Assessor' s goals and results in erratic valuations 
of property. "The assessor's duty is to find fair market value, and to do so the legislature has 
provided Revenue and Taxation Code section 441 , et. seq. , so that he can collect the data 
necessary to make the proper and correct valuations. On appeal the board reviews the selection 
of data for comparability and the subsequent calculations for accuracy." (SBE Advice Letter 
1/14/94 citing, Trailer Train Co. v. State Bd. of Equalization, (1986) 180 Cal.App.3d 565.) 
Identification of the submitter goes only to convince the board that the data is comparable to the 
appellant and does not go to the accuracy of the subsequent calculations." (Id.) 

A common challenge to the application of the Trailer Train case is Chanslor-Western Oil and 
Development Company v. Cook, (1980) 101 Cal.App.3d 407, examines what data may be shared 
as part of an assessment appeals hearing as "market data" and the relationship between Revenue 
and Taxation Code section 1604.4, section 441 , section 408, section 451 and trade secrets. 
Reliance on the Chanslor-Western Oil case is inappropriate as it was decided six years before the 
Trailer Train case, and it applied § 408 when it only applied to comparable sales. (Henderson v. 
Bettis, (1975) "[t]he procedure under section 408 has the disadvantage ... of being restricted to 
data relating to comparable sales and thus is of no use in obtaining income or other nonsales 
valuation.) 

https://Cal.App.3d
https://Cal.App.3d
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There is no authority that excludes relevant redacted evidence. To the contrary, the Revenue and 
Taxation Code, the most recent case law, Trailer Train , and the SBE, by and through its opinion 
letters, explicitly instruct Assessors and Assessment Appeals Board to use redacted relevant 
evidence to reach a proper valuation and requires the taxpayer to obtain a court order for the 
confidential information to be provided to it. (SBE Advice Letter 1/14/94.) Trailer Train also 
found that this procedure did not violate a taxpayers due process rights. The legislature would 
not have enacted section 441 et. seq., if it did not recognize the necessity of the confidential 3rd 

party taxpayer information in making a proper assessment. (Roberts v. Gulf Oil Corp ., (1983) 
147 Cal.App.3d 770, 803). Excluding the relevant evidence only because there is redacted 
information included is a violation of the law that created and empowered the Board and 
disregards case law that holds the use of redacted information, in the format used in the present 
case, is admissible and not a violation of due process. 

Sincerely, 

GREGORY P. PRIAMOS 
County Counsel 

KRIS~ 
Deputy County Counsel 

KBV:kbv 
Enclosure( s): 

Trailer Train Co. v. State Board of Equalization 
Chanslor Western Oil and Development Co. v. State Board of Equalization 
SBE Letter dated 1/14/94 re application of Chanslor-Westem Oil and Trailer Train Cases 

cc: Fiona Ma: fiona.ma@boe.ca.gov 
Jerome Horton: jerome.horton@boe.ca.gov 
Diane Harkey: diane.harkey@boe.ca.gov 
Betty Yee: bettytyee@sco.ca.gov 
Joann Richmond-Smith: Joann.Richmond-Smith@boe.ca.gov 
David Ginsberg: david.ginsborg@ASR.SCCGOV.ORG 
Lori Cichon: lori.cichon@asr.sccgov.org 
Peter Aldana: paldana@asrclkrec.com 

mailto:paldana@asrclkrec.com
mailto:lori.cichon@asr.sccgov.org
mailto:david.ginsborg@ASR.SCCGOV.ORG
mailto:Joann.Richmond-Smith@boe.ca.gov
mailto:bettytyee@sco.ca.gov
mailto:diane.harkey@boe.ca.gov
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Trailer Train Co. v. State Bd. of Equalization, 180 Cal.App.3d 565 (1986) 
225 Cal.Rptr. 717 

180 Cal.App.3d 565 
Court of Appeal, First District, Division 

4, California. 

TRAILER TRAIN COMPANY, 
Plaintiff and Appellant, 

v. 
STATE BOARD OF EQUALIZATION, 

Defendant and Respondent. (Two 
Cases) 

AO21208, AO27732. 
| 

April 30, 1986. 
| 

Review Denied Aug. 13, 1986. 

Synopsis 
Taxpayer challenged Board of 
Equalization’s assessment of its fleet of 
flatcars. The Superior Court, City and 
County of San Francisco, Stuart R. Pollak 
and Robert W. Merrill, JJ., ruled against 
taxpayer and consolidated appeals were 
taken. The Court of Appeal, Channell, J., 
held that: (1) taxpayer’s flatcars were 
included within scope of Private Railroad 
Car Tax Law; (2) escape assessment was 
proper; (3) burden of proving validity of 
escape assessment was not on Board; (4) 
Board did not abuse its discretion when it 
used subsequent valuation rather than 
original one; (5) taxpayer failed to establish 
factual underpinnings of its due process 
claims; and (6) use of cost method of 
valuation was proper. 

Affirmed. 

Attorneys and Law Firms 

*572 **719 Weyman I. Lundquist, David H. 
Neeley, Patricia L. Shanks, Jonathan P. 
Hayden, Heller, Ehrman, White & 
McAuliffe, San Francisco, for plaintiff and 
appellant. 

*573 Ephraim Margolin, Nicholas 
Arguimbau, Christina Hall, Karin Kramer, 
Kramer & Hall, San Francisco, for amicus 
curiae on Behalf of plaintiff and appellant. 

John K. Van de Kamp, Atty. Gen., Edward 
P. Hollingshead, Robert D. Milam, **720 
Deputy Attys. Gen., Sacramento, for 
defendant and respondent. 

Opinion 

CHANNELL, Associate Justice. 

Respondent State Board of Equalization 
(Board) annually assesses and levies a 
property tax on appellant Trailer Train 
Company’s fleet of flatcars pursuant to the 
Private Railroad Car Tax Law (PRCTL). 
(Rev. & Tax. Code, § 11401.)1 In these 
consolidated appeals, Trailer Train 
challenges adverse trial court rulings that 
upheld the Board’s acts of levying an escape 
assessment for the 1976 tax year by 
disallowing a claim for functional 
obsolescence (Case No. AO21208) and 
refusing to use only the income 
capitalization method to value Trailer 
Train’s fleet of flatcars for the tax years 
1977 through 1980 (Case No. AO27732) 
under the PRCTL. (§§ 11201 et seq.) 

© 2018 Thomson Reuters. No claim to original U.S. Government Works. 1 
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Trailer Train Co. v. State Bd. of Equalization, 180 Cal.App.3d 565 (1986) 
225 Cal.Rptr. 717 

All statutory references are to the Revenue and 
Taxation Code, unless otherwise indicated. 

In its appeal of the 1976 escape assessment, 
Trailer Train contends that: (1) the Board 
had no authority to levy the escape 
assessment; (2) the Board abused its 
discretion when applying an assessment 
different from that used in the original 
assessment; (3) substantial evidence did not 
support the Board’s findings; and (4) the 
trial court erred in granting the Board’s 
motion for summary judgment. In its appeal 
of the Board’s 1977–1980 assessments, 
Trailer Train contends that: (1) Board 
procedures violated due process; (2) it 
properly exhausted its administrative 
remedies before seeking judicial relief; and 
(3) the Board violated its own rules by using 
the cost method to assess Trailer Train’s car. 
In both appeals, Trailer Train contends that 
its flatcars are exempt from taxation under 
the PRCTL and that the trial court should 
have exercised its independent judgment 
when reviewing the Board’s findings. An 
amicus brief also supports Trailer Train’s 
due process contentions. After considering 
each contention, we find them meritless and 
affirm the judgments. 

I. FACTS 

A. Escape Assessment for 1976 

Appellant Trailer Train is owned by railroad 
companies who lease its flatcars. In 
preparation for the 1976 tax year 
assessment, *574 Trailer Train submitted its 
annual report on its flatcars along with 
claims for both economic and functional 
obsolescence2 to respondent Board. The 
Board staff and Trailer Train representatives 
discussed the obsolescence claims. After 
viewing a slide presentation, Board staff 
members agreed that some of Trailer Train’s 
flatcars were becoming functionally obsolete 
because they were too short to accommodate 
the optimum number of industry-standard 
freight containers. The staff asked Trailer 
Train to provide objective data to support 
the amount of lost value it attributed to 
functional obsolescence, but Trailer Train 
did not do so. With reservations, the staff 
eventually accepted both the economic and 
functional obsolescence claims in the 
estimated amounts when levying the private 
car tax for the 1976 tax year. That tax was 
based on a value determined by using 80 
percent of the cost method calculation and 
20 percent of the income method 
calculation. 

2 Economic obsolescence is a loss in property value due 
to factors outside the property itself, such as political or 
social factors. Functional obsolescence is a loss in 
property value due to some problem inherent in the 
property itself. 

When considering Trailer Train’s 1977 tax, 
Board supervisor Rudy Bischof reviewed 
the 1976 assessment. Bischof questioned the 
obsolescence claims included in the 1976 
assessment. He noted that the fact that 
Trailer Train’s fleet was used over 90 
percent of the time did not tend to support 
its claim that 28 percent of the fleet was 

© 2018 Thomson Reuters. No claim to original U.S. Government Works. 2 
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obsolete. The Board staff subsequently 
audited Trailer Train to again seek objective 
support for these claims. Again, Trailer 
Train did not provide any objective data to 
support its claim and the audit revealed no 
such information. Bischof determined that 
the claim for economic obsolescence 
included loss of value for all forms of 
obsolescence, including functional 
obsolescence. Acting on the staff’s 
recommendation, the Board levied an escape 
assessment, **721 3 disallowing the claim 
for functional obsolescence. Trailer Train 
was assessed an additional $280,072 in back 
taxes. After Trailer Train’s formal protest, 
the Board conducted hearings, during which 
Board members again asked Trailer Train to 
provide the objective data needed to support 
the functional obsolescence claim. When no 
data was supplied, the Board upheld the 
escape assessment. 

An escape assessment is a retroactive assessment of 
taxable property intended to correct omissions or errors 
in the original assessment. 

Although the Board considered offsetting 
the escape assessment taxes due against an 
unrelated refund the Board owed Trailer 
Train, Trailer Train paid the tax under 
protest.4 The company brought suit for 
refund of the escape assessment. The 
complaint cited three causes of action: (1) 
that Trailer Train’s flatcars were exempt 
from the PRCTL; (2) that the escape *575 
assessment was improper because it was 
based on a change of opinion by Board staff; 
and (3) that the escape assessment 
constituted a denial of due process. Trailer 
Train moved for summary judgment on the 
second cause of action. The Board countered 

by filing its own motion for summary 
judgment on all three causes of action. 
Trailer Train’s response to the Board’s 
motion did not discuss the due process cause 
of action. The trial court denied Trailer 
Train’s motion for summary judgment and 
granted the Board’s motion on all three 
causes of action. Trailer Train filed a timely 
appeal from the judgment entered in the 
1976 escape assessment action. 

4 Also in 1976, Trailer Train disputed the Board’s 
estimate of the number of taxable cars. As a result of an 
adjusted car count, the Board agreed to refund 
$234,133 to Trailer Train. 

B. Assessments for 1977–1980 
The second appeal, involving assessments 
for tax years 1977–1980, arises as a result of 
a continuing dispute between the parties 
about the proper method of valuing Trailer 
Train’s fleet. Simply put, Trailer Train 
would have the Board calculate value solely 
on the basis of the income capitalization 
method of valuation. (See Cal.Admin. Code, 
tit. 18, § 8.) Instead, the Board applies the 
replacement cost method of valuation (see 
Cal.Admin. Code, tit. 18, § 6), at one time in 
combination with the income approach and 
now as its exclusive method of valuation. 
The income capitalization method computes 
the value of a car on the basis of the income 
that a reasonable purchaser could earn 
during the future life of the car. The 
replacement cost method computes the value 
of a used car on the basis of the cost to 
replace it with a new car, allowing 
deductions for the car’s depreciation in 

© 2018 Thomson Reuters. No claim to original U.S. Government Works. 3 
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value resulting from its earlier use. (See Bret 
Harte Inn, Inc. v. City and County of San 
Francisco (1976) 16 Cal.3d 14, 24, 127 
Cal.Rptr. 154, 544 P.2d 1354; see also 
Cal.Admin. Code, tit. 18, §§ 6, subd. (b), 
(e), 8, subds. (b), (c).) 

In 1977, the Board staff calculated the 
fleet’s value using 70 percent of the cost 
method calculation and 30 percent of the 
income method calculation. Challenging the 
assessment, Trailer Train urged the sole use 
of the income method, which would result in 
a lower value for each of its cars. However, 
the Board adopted the staff 
recommendation, finding that Trailer Train’s 
unusually high cost of maintenance and 
repair made its income too low to justify 
using the income method. 

In 1978, the staff valued the fleet using 
66– 2/3 percent of the cost method 
calculation and 33– ⅓ percent of the income 
method calculation. Trailer Train again 
challenged the Board’s valuation, 
contending that its rental rates were 
competitive with rates set by the Interstate 
Commerce Commission (ICC) for the lease 
of cars owned by railroad companies 
(“interchange rates”), that it earned a 
reasonable profit on its fleet, that its 
maintenance costs were reasonable, and that 
its fleet should be valued as a unit, rather 
*576 than on a per-car basis.5 The Board 
found that Trailer Train’s income method 
calculation did not comply with Board rules 
(see **722 Cal.Admin. Code, tit. 18, § 8) 
and adopted its staff’s recommendation. 

Trailer Train did not pursue the unit value theory at 
trial. 

The close relationship between Trailer Train 
and the owner-railroad companies had 
already caused the staff members to suspect 
that the fleet’s actual income did not reflect 
its potential income. By this time, the Board 
discovered a resolution of Trailer Train’s 
directors supporting the Board’s conclusion 
that the rental income received for use of the 
fleet did not include a reasonable profit. 
Trailer Train’s directors and major 
shareholders—those who set its rates—were 
also its major users—those who pay the 
rates. This evidence of the lack of an arm’s 
distance relationship between Trailer Train 
and the railroads it served tended to support 
the conclusion that Trailer Train’s actual 
income did not reflect the full income that 
the fleet was capable of earning. 

In 1979 and 1980, the staff computed the 
value of the fleet entirely on the basis of the 
cost method. Trailer Train contested these 
valuations, contending that its fleet was 
exempt from the PRCTL and that the state 
was taxing its flatcars twice, once to owner 
Trailer Train and once to the user railroads.6 

Trailer Train again argued for exclusive use 
of the income method and contended that 
the Board staff had not complied with its 
rules. The Board still disagreed with Trailer 
Train and relied solely on the cost method 
when computing the value of the fleet. 

6 Trailer Train did not raise the multiple taxation issue in 
its brief and so has abandoned it on appeal. (See 
Connor v. Dart Transportation Service (1976) 65 
Cal.App.3d 320, 323, 135 Cal.Rptr. 259.) 

Trailer Train filed suit for refund for each 
tax year between 1977 and 1980. Each suit 
made the same claims: that Trailer Train 

© 2018 Thomson Reuters. No claim to original U.S. Government Works. 
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was exempt from the PRCTL; that only the 
income method of valuation should be 
applied; that Board findings were not 
supported by substantial evidence; that 
Board procedures did not comport with due 
process; and that the Board’s action resulted 
in multiple taxation. The four cases were 
consolidated for a court trial, at which 
Trailer Train urged most of the same 
arguments presented to the Board during its 
administrative hearings. However, it also 
suggested a new theory—over Board 
objection—that ICC regulations limited its 
potential income from the fleet, making 
Board application of the cost method 
improper. (See Cal.Admin. Code, tit. 18, § 
6, subd. (a).) The trial court allowed Trailer 
Train to present evidence not included in the 
administrative record on issues that were 
raised at the administrative level, again over 
Board objection. The trial court rendered 
judgment for the Board and issued *577 a 
detailed statement of decision. Trailer Train 
filed a timely notice of appeal from the 
judgment in the second action. 

II. EXEMPTION FROM PRCTL 

[1] In both actions, Trailer Train contends 
that its flatcars are not taxable pursuant to 
the PRCTL on several theories. The 
question of whether flatcars are exempt from 
taxation under the PRCTL is a question of 
law. (See Pacific Grove-Asilomar Operating 
Corp. v. County of Monterey (1974) 43 
Cal.App.3d 675, 681–682, 117 Cal.Rptr. 
874; see also Bodinson Mfg. Co. v. 

California E. Com. (1941) 17 Cal.2d 321, 
326, 109 P.2d 935; 9 Witkin, Cal. Procedure 
(3d ed. 1985) Appeal, § 242, p. 247.)7 

7 The Board contends that Trailer Train did not exhaust 
its administrative remedies on this issue in three of the 
five tax years involved in these appeals. Despite some 
older authority to the contrary (see Security-First Nat. 
Bk. v. County of L.A. (1950) 35 Cal.2d 319, 321, 217 
P.2d 946, cert. den., 340 U.S. 891–892, 71 S.Ct. 207, 
95 L.Ed. 646 [exhaustion not required when assessment 
null because property is tax exempt] ), we seriously 
question whether Trailer Train has exhausted its 
administrative remedies in tax years 1976, 1977, and 
1978. (See Westlake Community Hosp. v. Superior 
Court (1976) 17 Cal.3d 465, 476, 131 Cal.Rptr. 90, 551 
P.2d 410 [exhaustion requirement recognizes expertise 
of administrative tribunal; even if no adequate remedy 
at administrative level, exhaustion promotes judicial 
efficiency by unearthing relevant evidence and 
providing record for court to review]; Wilkinson v. 
Norcal Mutual Ins. Co. (1979) 98 Cal.App.3d 307, 317, 
159 Cal.Rptr. 416 [exhaustion required even if resort to 
courts is inevitable]; Bozaich v. State of California 
(1973) 32 Cal.App.3d 688, 698, 108 Cal.Rptr. 392 
[doctrine evolved for benefit of courts, not litigants].) 
Even so, the Board does not contend that Trailer Train 
did not exhaust its administrative remedies for the 1979 
and 1980 tax years. Because we must determine 
whether Trailer Train’s flatcars are exempt from the 
PRCTL for those two years and because we find in the 
Board’s favor on the merits of this issue, we need not 
decide the exhaustion issue. 

**723 [2] [3] First, Trailer Train contends that 
its flatcars are not included within the 
statutory definition of “private railroad 
cars.” (§ 11203, subds. (a), (b).)8 

Subdivision (a) of section 11203 provides 
that the term “private railroad car” “includes 
a passenger car, sleeping car, dining car, 
express car, refrigerator car, oil or tank car, 
horse or stock car, fruit car, or car designed 
for the carrying of a special commodity, 
operated upon the railroads in this state....” 
Trailer Train contends that it is exempt from 
the PRCTL because *578 the term “flatcars” 
does not appear in this subdivision. 
However, this subdivision begins its listing 
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with the term “includes,” ordinarily a word 
of enlargement and not of limitation. The 
statutory definition of a term as “including” 
listed items does not necessarily limit the 
original term to the listed inclusions. 
(People v. Western Air Lines, Inc. (1954) 42 
Cal.2d 621, 639, 268 P.2d 723, app. dism., 
348 U.S. 859, 75 S.Ct. 87, 99 L.Ed. 677; 
Paramount Gen. Hosp. v. National Medical 
Enterprises, Inc. (1974) 42 Cal.App.3d 496, 
501, 117 Cal.Rptr. 42.) The fact that the 
term “flatcars” is not specifically listed in 
subdivision (a) of section 11203, a list that 
does not purport to be complete, does not 
establish that the Legislature intended to 
exclude flatcars from the PRCTL. 

In 1979, the Private Car Tax Law was amended to 
change references to “private cars” to “private railroad 
cars.” (Stats.1978, ch. 1209, pp. 3910–3913.) Although 
both parties refer only to the present version of the 
PRCTL, we must interpret the law in effect at the time 
when the taxes were due. (See Texas Co. v. County of 
Los Angeles (1959) 52 Cal.2d 55, 66, 338 P.2d 440; 
General Dynamics Corp. v. County of San Diego 
(1980) 108 Cal.App.3d 132, 139, 166 Cal.Rptr. 310 
[escape assessment levied according to law existing in 
fiscal year in which underassessment occurred]; 
California Computer Products, Inc. v. County of 
Orange (1980) 107 Cal.App.3d 731, 736–737, 166 
Cal.Rptr. 68.) We consider the appeal of the 1976 
escape assessment and the 1977 and 1978 assessments 
under former law and the appeal of the 1979 and 1980 
assessments under present law. Because the differences 
between the two statutes do not have a substantive 
impact on these actions, we will use the terminology of 
present law for convenience. 

[4] Trailer Train also argues that its flatcars 
are specifically exempted from the statutory 
definition of “private railroad cars.” (§ 
11203, subds. (c)(2), (3).) Statutes granting 
exemption from taxation are strictly 
construed; the exemption will neither be 
enlarged nor extended beyond the plain 
meaning of the language used. (Cedars of 
Lebanon Hosp. v. County of L.A. (1950) 35 

Cal.2d 729, 734, 221 P.2d 31; Peninsula 
Covenant Church v. County of San Mateo 
(1979) 94 Cal.App.3d 382, 392, 156 
Cal.Rptr. 431; 5 Witkin, Summary of Cal. 
Law (8th ed. 1974) Taxation, § 4, pp. 
3990–3991.) Subdivision (c)(2) of section 
11203 provides that the term “private 
railroad car” “does not include: ... [¶] (2) 
Freight train or passenger cars handled 
under mileage ... contract arrangements 
between railroad companies.” (Emphasis 
added.) Neither trial court was persuaded by 
Trailer Train’s argument that its fleet comes 
within this exemption. 

Trailer Train operates under a pooling 
agreement with a number of railroad 
companies. The agreement provides for 
rents based in part on mileage. Although it 
does not claim to be a railroad company, 
Trailer Train contends that because it is a 
party to a contractual arrangement between 
the railroads, it comes within the meaning of 
section 11203, subdivision (c)(2). At trial on 
the 1977–1980 tax assessment, it also 
argued that, as the corporate creation of a 
number of railroad companies, the ICC 
considers it to be an agent for those 
railroads. However, as the Board correctly 
notes, these contentions obscure the real 
question: whether the California Legislature 
intended to exempt non-railroad companies 
from taxation. (Toyota of Visalia, Inc. v. 
Department of Motor Vehicles (1984) 155 
Cal.App.3d 315, 322, 202 Cal.Rptr. 190 
[legislative intent is the primary rule of 
statutory **724 construction to which every 
other rule must yield]; California Sch. 
Employees Assn. v. Jefferson Elementary 
Sch. Dist. (1975) 45 Cal.App.3d 683, 
691–692, 119 Cal.Rptr. 668.) Trailer Train 
did not present any evidence on this 
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Trailer Train Co. v. State Bd. of Equalization, 180 Cal.App.3d 565 (1986) 
225 Cal.Rptr. 717 

question at the proceedings below. On this 
basis, the summary judgment in the first 
action should have been granted as a matter 
of law. (See *579 Code Civ.Proc., § 437c, 
subd. (c); see also C.L. Smith Co. v. Roger 
Ducharme, Inc. (1977) 65 Cal.App.3d 735, 
743, 135 Cal.Rptr. 483 [mere conclusions in 
moving papers are insufficient to raise 
triable issue of fact].) In the second action, 
the trial court finding that because “Trailer 
Train is not a railroad, the arrangements it 
makes with railroads ... do not constitute 
arrangements between railroad companies” 
is also correct. Finally, the determination 
that Trailer Train is not a “railroad 
company” also disposes of its final 
suggestion that its cars are tax exempt as 
“part of the property of a railroad company 
operating in this state.” (§ 11203, subd. 
(c)(3).) 

The Board has been taxing Trailer Train’s 
fleet under this law since the private car 
company began operations in 1955. Under 
California law, interpretations of statutory 
provisions by state administrative agencies 
are entitled to great weight when construing 
such provisions; generally, courts will not 
depart from the agency’s construction unless 
it is clearly erroneous or unauthorized. 
(Coca-Cola Co. v. State Bd. of Equalization 
(1945) 25 Cal.2d 918, 921, 156 P.2d 1; 
General Dynamics Corp. v. County of San 
Diego, supra, 108 Cal.App.3d at p. 140, 166 
Cal.Rptr. 310.) 

[5] In 1965, a Senate Fact Finding Committee 
on Revenue and Taxation reviewed the 
Private Car Tax Law. At that time, it 
recognized that Trailer Train was being 
taxed according to the PRCTL. The report 
refers to the tax as one “imposed on railroad 

cars owned by private cars companies”; it 
does not limit the type of railroad cars to be 
included within the tax’s purview. The 
Legislature amended this statute in 1972, 
1974, and 1978. (Stats.1972, ch. 9, § 1, p. 
10; Stats.1974, ch. 54, § 1, p. 117; 
Stats.1978, ch. 1209, § 4, p. 3910.) We 
presume that the Legislature made these 
amendments with full knowledge of the 
Board’s construction of the statute. The 
Legislature’s failure to modify the statute to 
counteract the Board’s interpretation is a 
factor that we consider when determining 
legislative intent. (Coca-Cola Co. v. State 
Bd. of Equalization, supra, 25 Cal.2d at p. 
922, 156 P.2d 1; see Industrial Welfare 
Com. v. Superior Court (1980) 27 Cal.3d 
690, 708–709, 166 Cal.Rptr. 331, 613 P.2d 
579, app. dism., cert. den., 449 U.S. 1029, 
101 S.Ct. 602, 66 L.Ed.2d 492.) Faced with 
these facts and presumptions and the lack of 
any evidence of legislative intent tending to 
support Trailer Train’s contention, we 
conclude that the Legislature intended that 
flatcars be included within the scope of the 
PRCTL. 

In the 1976 escape assessment action, the 
trial court properly entered summary 
judgment for the Board on the first cause of 
action because the PRCTL applies to 
flatcars.9 In the 1977–1980 assessments 
action, the *580 trial court also properly 
decided against Trailer Train on the merits 
of the exemption issue. 

9 The minute order granting the Board’s motion for 
summary judgment in the first action states that Trailer 
Train is subject to the PRCTL. If the trial court should 
not have reached this issue because, in fact, Trailer 
Train should have but did not exhaust its administrative 
remedies, summary judgment would have been 
required. (Miller v. United Airlines, Inc. (1985) 174 
Cal.App.3d 878, 890–891, 220 Cal.Rptr. 684 [failure to 
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Trailer Train Co. v. State Bd. of Equalization, 180 Cal.App.3d 565 (1986) 
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exhaust administrative remedies as jurisdictional 
defect; grant of summary judgment mandated].) 

III. BOARD’S AUTHORITY TO LEVY 
ESCAPE ASSESSMENT 

In the first action, the trial court denied 
Trailer Train’s motion and granted the 
Board’s motion for summary judgment on 
the second cause of action,10 finding that 
**725 the Board had both constitutional and 
statutory authority to levy an escape 
assessment, even if based solely on a matter 
of opinion. The trial court also found Trailer 
Train’s contention that the escape 
assessment violated due process to be 
unsupported, noting that the taxpayer had 
sufficient opportunity to present the Board 
with evidence that would support its claim 
for functional obsolescence. On appeal, 
Trailer Train again contends that the Board 
had no statutory or constitutional authority 
to levy an escape assessment based on a 
subsequent appraiser’s opinion on a 
judgmental factor—that the functional 
obsolescence claim originally allowed was 
unjustified.11 

The fact that both parties moved for summary judgment 
on this issue does not conclusively establish the 
absence of a triable issue of fact; the trial court must 
independently determine the motions. (Coast Elevator 
Co. v. State Bd. of Equalization (1975) 44 Cal.App.3d 
576, 583–584, 118 Cal.Rptr. 818, overruled on another 
point in Culligan Water Conditioning v. State Bd. of 
Equalization (1976) 17 Cal.3d 86, 93, fn. 4, 130 
Cal.Rptr. 321, 550 P.2d 593.) 

11 Trailer Train also contends that by allowing the Board 
to levy an escape assessment based on a changed 
opinion of valuation, the principle of finality of 
administrative decisions will be violated. The 
Legislature has chosen to allow the Board four years in 
which to levy an escape assessment (§ 11318). As such, 
this argument is more properly addressed to the 
Legislature. (See Hewlett-Packard Co. v. County of 
Santa Clara (1975) 50 Cal.App.3d 74, 82, 123 
Cal.Rptr. 195.) 

[6] Both constitution and statute require the 
Board to levy the escape assessment. The 
constitutional provision requiring a uniform 
assessment (Cal. Const., art. XIII, § 1) has 
been interpreted to compel an escape 
assessment, even in the absence of statutory 
authorization, if property is not taxed at its 
full value. (Bauer-Schweitzer Malting Co. v. 
City and County of San Francisco (1973) 8 
Cal.3d 942, 946–947, 106 Cal.Rptr. 643, 
506 P.2d 1019; Hewlett-Packard Co. v. 
County of Santa Clara, supra, 50 
Cal.App.3d at pp. 81–82, 123 Cal.Rptr. 
195.) In fact, however, section 11315 
specifically requires the Board to levy an 
escape assessment “[i]f any property 
required to be assessed for any year wholly 
escapes assessment or escapes assessment in 
part due to the board’s underassessing the 
property because of failure of the taxpayer 
to report the property accurately....” 
(Emphasis added.) As in *581 General Dys 
Corp. v. County of San Diego, supra, 108 
Cal.App.3d 132, 166 Cal.Rptr. 310, relied 
on by the trial court, Trailer Train claimed 
unjustified reductions of assessed value. (Id., 
at pp. 135–136, 166 Cal.Rptr. 310.) Trailer 
Train did not provide objective data to 
support the amounts originally claimed for 
functional obsolescence, although given 
repeated opportunities to do so. 

Trailer Train attempts to distinguish General 
© 2018 Thomson Reuters. No claim to original U.S. Government Works. 
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Dynamics as a case in valuing “objective 
error” rather than a change of opinion, but 
we are not persuaded by its reasoning. For 
the same reasons that the assessor was 
required to levy an escape assessment in 
General Dynamics, the escape assessment 
pursuant to section 11315 was proper here. 
By characterizing the Board staff’s action as 
“second guessing,” Trailer Train obscures 
the flaw in its case: that it has not, and 
apparently cannot, provide objective 
data—“hard numbers”—to support the 
amount of its claim for functional 
obsolescence. When the Board previously 
accepted the functional obsolescence claim 
and reduced the assessed value of Trailer 
Train’s fleet of flatcars accordingly on the 
basis of this uncorroborated claim, it 
undervalued the fleet. Once the Board 
discovered this undervaluation, it had a 
constitutional and statutory duty to levy an 
escape assessment. (Hewlett-Packard Co. v. 
County of Santa Clara, supra, 50 
Cal.App.3d at pp. 80–82, 123 Cal.Rptr. 195 
[assessor required to levy escape assessment 
even if original assessor erred in judgment 
of value]; see Cal. Const., art. XIII, § 1; see 
also § 11315.) Faced with these facts, the 
trial court properly granted the Board’s 
motion for summary judgment on the second 
cause of action. (See Code Civ.Proc., § 
437c, subd. (c).) 

IV. SCOPE OF REVIEW 

A. Challenge to Method or Application 
[7] [8] [9] In both actions, Trailer Train 
contends that the trial courts erred because 
**726 they did not use the independent 
judgment standard of review when 
evaluating the Board’s decisions.12 Bret 
Harte Inn, Inc. v. City and County of San 
Francisco, supra, 16 Cal.3d at pages 20–23, 
127 Cal.Rptr. 154, 544 P.2d 1354, sets out 
the standard of judicial review of an 
administrative assessment decision. In Bret 
Harte, the California Supreme Court 
distinguished between the standard to be 
applied to challenges to the application of a 
sound valuation method and challenges to 
the validity of the method itself. When the 
taxpayer claims that the Board of 
Equalization erroneously applied a valid 
method of valuation, *582 the Board’s 
decision is equivalent to a determination of a 
trial court; the trial court may review only 
the administrative record. In this 
circumstance, the trial court is faced with a 
question of fact and may overturn the 
Board’s decision only when no substantial 
evidence supports it; if no substantial 
evidence exists, the Board’s actions are 
deemed so arbitrary that they constitute a 
deprivation of property without due process. 
On the other hand, when the taxpayer 
challenges the validity of the valuation 
method itself, the trial judge is faced with a 
question of law and may take new evidence 
at trial when deciding whether the 
challenged method of valuation is arbitrary, 
in excess of discretion, or in violation of the 
standards prescribed by law. (Id., at p. 23, 
127 Cal.Rptr. 154, 544 P.2d 1354.) 

12 The trial court in the escape assessment action did not 
specify which standard of review it used. However, the 
trial court’s minute order stated that “[t]he 
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administrative record discloses that sufficient evidence 
was presented to support the higher valuation.” As both 
parties presume that this means the trial court applied 
the substantial evidence test, we also proceed from this 
assumption. 

[10] In the first action, the issue is not 
whether either of the valuation methods used 
is itself proper, but whether, when applying 
the valid valuation methods, the Board 
should reduce the assessed value of the fleet 
of flatcars for functional obsolescence. 
When reviewing this challenge to the 
application of the cost and income methods, 
the trial court was faced with a question of 
fact and was to determine only whether the 
Board findings were supported by 
substantial evidence in the administrative 
record. (See Bret Harte Inn, Inc. v. City and 
County of San Francisco, supra, 16 Cal.3d 
at p. 23, 127 Cal.Rptr. 154, 544 P.2d 1354; 
ITT World Communications, Inc. v. County 
of Santa Clara (1980) 101 Cal.App.3d 246, 
257, 162 Cal.Rptr. 186 [contention that 
proper deductions were not allowed may be 
construed as argument that Board 
erroneously applied an intrinsically sound 
method of valuation]; Hunt-Wesson Foods, 
Inc. v. County of Alameda (1974) 41 
Cal.App.3d 163, 179, 116 Cal.Rptr. 160 
[taxpayer who claims Board did not give 
depreciation deduction does not raise 
challenge to method, but merely suggests an 
alternative method of valuation].) This is 
precisely what the trial court did when 
ruling on the motion for summary judgment. 
(See fn. 12, ante.) 

[11] In the second action, Trailer Train also 
contends that the trial court should have 
exercised its independent judgment when 
reviewing Board findings. The trial court, 

after considering the Bret Harte case, 
indicated that it would apply the 
independent judgment test to the extent that 
Trailer Train challenged the validity of the 
method the Board employed, but that it 
would review all other issues using the 
substantial evidence test. The trial court’s 
careful application of these differing 
standards of review is precisely that set out 
in Bret Harte and is consistent with our 
determination of the standard of review 
properly applied by the trial court in the 
1976 escape assessment action. As the trial 
court indicated, “[t]here is often a fine line 
between a challenge to a method of 
valuation (a question of law) and the 
application of a method (a question of fact).” 
(Ehrman & Flavin, Taxing California 
Property (2d ed. 1979) § 30.10, p. 700.) The 
trial judge correctly made the *583 subtle 
distinctions Bret Harte requires. The trial 
court applied the proper standards of review 
in the 1977–1980 tax year actions. 

**727 [12] Trailer Train also contends in the 
second action that the trial court, purporting 
to apply Bret Harte, misapplied it when 
finding that the selection of the method of 
valuation and the weight to be given to a 
particular value indicator rests in the 
Board’s sound discretion. Trailer Train 
contends that this is “curious and 
contradictory” because, under Bret Harte, 
the “Board’s selection of valuation methods 
is a question of law.” Trailer Train 
misconstrues the meaning of Bret Harte. 

Bret Harte sets the standard of review that 
the trial court must use when a taxpayer 
challenges the validity of a particular 
method of valuation by contending that it 
does not produce a value that constitutes fair 
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market value within the meaning of the 
California Constitution. (Bret Harte Inn, Inc. 
v. City and County of San Francisco, supra, 
16 Cal.3d at p. 23, 127 Cal.Rptr. 154, 544 
P.2d 1354.) However, Bret Harte does not 
purport to overturn the established rule that, 
faced with several valid methods of 
valuation, the Board’s selection of a method, 
including the choice to apply a particular 
combination of methods, rests in its 
discretion. (De Luz Homes, Inc. v. County of 
San Diego (1955) 45 Cal.2d 546, 564, 290 
P.2d 544; ITT World Communications, Inc. 
v. County of Santa Clara, supra, 101 
Cal.App.3d at p. 252, 162 Cal.Rptr. 186 
[applying both De Luz and Bret Harte ].) 
The challenged finding refers to the Board’s 
selection from among valid methods of 
valuation, not the sort of challenge to the 
validity of a method that triggers Bret Harte 
‘s higher standard of review. The trial court 
made this distinction; it did not misapply 
Bret Harte nor make inconsistent findings. 

B. Fundamental Vested Right
[13] [14] [15] Nevertheless, Trailer Train argues 
in both actions that the independent 
judgment test should apply because the 
Board did not have constitutional authority 
and because its decision affected a 
fundamental vested right. In most instances, 
when an adjudicatory decision made by an 
administrative agency affects a fundamental 
vested right, courts must make an 
independent judicial review of that decision; 
a fundamental vested right is too important 
to relegate it to exclusive administrative 
extinction. However, this rule does not apply 

to decisions of all administrative agencies. 
Review of a decision rendered by an agency 
of constitutional origin, granted limited 
judicial power by the state constitution 
itself, is limited to a determination of 
whether the agency’s findings are supported 
by substantial evidence. This substantial 
evidence rule applies whether or not the 
agency decision affects a fundamental 
vested right. ( *584 Strumsky v. San Diego 
County Employees Retirement Assn. (1974) 
11 Cal.3d 28, 34–35, 112 Cal.Rptr. 805, 520 
P.2d 29; Washington v. State Personnel Bd. 
(1981) 127 Cal.App.3d 636, 639–640, 179 
Cal.Rptr. 637; see 8 Witkin, Cal. Procedure 
(3d ed. 1985) Extraordinary Writs, § 265, 
pp. 892–893.) The California Supreme 
Court has cited the State Board of 
Equalization as an agency of constitutional 
origin. (Strumsky v. San Diego County 
Employees Retirement Assn., supra, 11 
Cal.3d at p. 35, 112 Cal.Rptr. 805, 520 P.2d 
29 [citing Covert v. State Board of 
Equalization (1946) 29 Cal.2d 125, 131, 173 
P.2d 545 (revoking liquor license) ]; 
Cochran v. Board of Supervisors (1978) 85 
Cal.App.3d 75, 80, 149 Cal.Rptr. 304; see 
Cal. Const., art. XIII, § 19 [requiring Board 
to assess car company property].) The Board 
having acted pursuant to its constitutional 
authority, the trial court properly applied the 
substantial evidence test.13 

13 Because we find that the Board acted as a constitutional 
agency, we need not resolve Trailer Train’s further 
contention that the decisions affected fundamental 
vested rights. 

[16] Finally, Trailer Train contends that the 
burden of proving the validity of an escape 
assessment should be on the Board, rather 
than the taxpayer, because the Board is, in 
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effect, challenging its original assessment. 
Courts have long presumed that the Board 
assesses all property correctly, placing on 
the taxpayer the burden of proving that an 
assessment is incorrect. **728 (Utah 
Construction Co. v. Richardson (1921) 187 
Cal. 649, 654, 203 P. 401; see ITT World 
Communications, Inc. v. County of Santa 
Clara, supra, 101 Cal.App.3d at p. 257, 162 
Cal.Rptr. 186.) The presumption of 
correctness has also been cited in at least 
one escape assessment case. (See Bret Harte 
Inn, Inc. v. City and County of San 
Francisco, supra, 16 Cal.3d at p. 21, 127 
Cal.Rptr. 154, 544 P.2d 1354.) Trailer Train 
cites only treatises and out-of-state authority 
in support of its contention. We are not 
persuaded that we should deviate from 
established California law. 

V. ESCAPE ASSESSMENT PROCEDURE 

In the first action, Trailer Train contends 
that the Board abused its discretion when it 
used the subsequent valuation rather than the 
original one. It argues that the Board could 
not legally use the subsequent 
valuation—eliminating the claim for 
functional obsolescence—because the staff 
did not conduct an audit that complied with 
Board procedures (see Cal.Admin.Code, tit. 
18, § 191) and because the staff did not 
reappraise the entire fleet as required by 
section 11315. 

[17] [18] Trailer Train reads its cited authority 
too broadly. Section 11315 does not require 

a reappraisal of the entire fleet, but only an 
appraisal of the portion of the property that 
escaped assessment. In this case, the escape 
assessment was triggered by the lack of data, 
not additional data that would justify a *585 
traditional audit. (See Civ.Code, § 3532 [the 
law does not require idle acts].) In any 
event, the trial court found that Bischof 
reviewed the entire original appraisal and 
the data underlying it. The audit regulation 
requires the Board to advise the taxpayer in 
writing of the findings based on the audit 
and to give the taxpayer an opportunity to 
respond to the new findings. 
(Cal.Admin.Code, tit. 18, § 191.) Trailer 
Train does not allege that it did not 
understand the basis of the escape 
assessment as a result of this alleged 
violation. Trailer Train may complain that it 
did not have written notice of the audit 
findings before the escape assessment was 
levied, but it received sufficient notice and 
ample opportunities to be heard to satisfy us 
that the Board substantially complied with 
the regulation. 

[19] Trailer Train also suggests that the Board 
should have readjusted the 80 percent cost 
method/20 percent income method 
weighting after it disallowed the functional 
obsolescence claim in the 1976 escape 
assessment. The trial court found that the 
80/20 weighting was appropriate even after 
deletion of the amount attributable to the 
functional obsolescence claim. The selection 
of a particular method of valuation from 
among valid methods, including the choice 
of combining methods at a particular ratio, 
rests in the Board’s discretion. (De Luz 
Homes, Inc. v. County of San Diego, supra, 
45 Cal.2d at p. 564, 290 P.2d 544; ITT 
World Communications Inc. v. County of 
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Santa Clara, supra, 101 Cal.App.3d at p. 
252, 162 Cal.Rptr. 186.) The Board did not 
abuse its discretion when using the 
subsequent appraisal, rather than the original 
appraisal allowing the claim for functional 
obsolescence. 

VI. SUFFICIENCY OF EVIDENCE 

In the first action, Trailer Train contends 
that, even if the substantial evidence test did 
apply, the trial court erred in finding that 
substantial evidence existed to support the 
Board’s findings. Specifically, Trailer Train 
challenges the Board finding that, “[w]ith 
some reservations as to the accuracy of 
Petitioner’s claimed obsolescence, and 
lacking an independent staff analysis, the 
staff allowed subject to audit the total 
reported obsolescence.” Trailer Train cites 
selected portions of the record that it 
believes tends to rebut these findings. 
However, we must review the entire record 
to determine whether the findings are 
supported by substantial evidence. 
(Hunt-Wesson Foods, Inc. v. County of 
Alameda, supra, 41 Cal.App.3d at p. 176, 
116 Cal.Rptr. 160.) 

**729 [20] [21] Internal staff correspondence 
before the original assessment was 
completed clearly establishes staff concern 
about the functional obsolescence claim at 
the earliest stages of the original appraisal. 
The original appraisal was reviewed by a 
supervisor, but the record indicates no 
evidence to support Trailer Train’s 

contention that this constituted an 
“independent staff *586 analysis.” Finally, 
all claims made by taxpayers are necessarily 
made subject to audit. (See §§ 11652–11654 
[board may request and car company must 
maintain records and data under PRCTL].) 
Although Trailer Train contends that a 
Board staff member testified that the 
appraisal was not susceptible to audit, the 
cited record does not support this 
contention.14 

14 When asked by Trailer Train’s counsel “[s]o here the 
type of determination you made for Trailer Train’s 
functional obsolescence really isn’t subject to audit in 
any usual sense,” the supervisor replied, “[w]ell, I 
guess what you’re saying, not in the usual sense, but I 
think it can be checked, and I think it would be 
desirable to try and check it.” 

Finally, Trailer Train contends that, by 
finding that the escape assessment was 
based on a matter of opinion, the trial court 
found, in effect, that another Board finding 
was incorrect—that Bischof concluded that 
“the staff had erred by allowing all the 
taxpayer’s claimed loss in value due to 
obsolescence.” Because we find that the 
Board must levy an escape assessment 
regardless of whether it is based on 
objective error or a matter of opinion (see 
Part III, ante ), we need not address this 
contention. 

VII. TRIABLE ISSUE OF FACT 

[22] In its final contention in the first action, 
Trailer Train argues that the trial court erred 
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in granting the Board’s motion for summary 
judgment because it presented a triable issue 
of fact—whether the Board was improperly 
influenced by the need to issue a refund to 
Trailer Train when levying the escape 
assessment.15 The trial court granted the 
Board’s motion for summary judgment on 
the third cause of action—denial of due 
process—finding that Trailer Train had 
“been unable to present any facts to support 
[its allegations]. No evidence of improper 
motives on the part of the Board for levying 
the escape assessment has been 
presented....” (Emphasis added.) 

After the administrative hearing was complete, Trailer 
Train also challenged that the Board’s decision to levy 
the escape assessment “was improperly affected by its 
interest in maximizing the Private Railroad Car Tax 
funds because they are the sole or primary support for 
its state assessment activities.” This claim was not 
raised at the administrative hearing and the record on 
appeal in the escape assessment action discloses no 
evidentiary support for it. As such, we do not consider 
this question in the first action. (See Part VIII, post, for 
discussion of this issue in the second action.) 

Under Code of Civil Procedure section 
437c, a trial court faced with a motion for 
summary judgment must decide whether the 
plaintiff has presented any facts that give 
rise to a triable issue or defense. (Eagle Oil 
& Ref. Co. v. Prentice (1942) 19 Cal.2d 553, 
555, 122 P.2d 264; Del E. Webb Corp. v. 
Structural Materials Co. (1981) 123 
Cal.App.3d 593, 608, 176 Cal.Rptr. 824.) 
Trailer Train’s contention that the Board 
acted from an improper motive when 
levying the escape assessment is pure 
speculation. In documents and by 
questioning at the administrative hearing, 
Trailer Train *587 attempted to suggest that 
the escape assessment was recommended to 
offset a substantial refund on which both 

parties had agreed (see fn. 4, ante ). At the 
administrative hearing, Bischof testified that 
he did not recommend the escape 
assessment as a means of offsetting the 
refund, that he considered the refund and the 
escape assessment to be “entirely separate 
issues.” This is the only evidence in the 
administrative record on this issue. Faced 
with this uncontroverted evidence, the trial 
court had no choice but to grant the Board’s 
motion for summary judgment on the third 
cause of action as a matter of law. (See Code 
Civ.Proc., § 437c, subd. (c).) Trailer Train’s 
“evidence” of improper motive, stripped of 
its verbiage, does not rise above “ ‘ “mere 
guesswork and general conjecture.” ’ ” (See 
**730 Estate of Ross (1962) 204 Cal.App.2d 
82, 94, 22 Cal.Rptr. 135; see also C.L. Smith 
Co. v. Roger Ducharme, Inc., supra, 65 
Cal.App.3d at p. 743, 135 Cal.Rptr. 483.) 

VIII. DUE PROCESS 

In the second action, Trailer Train contends 
that the Board is inherently incapable of 
providing it with a hearing that comports 
with due process. Trailer Train raises five 
different grounds to support its claim: (1) 
that the Board has a financial interest in the 
outcome of the valuation process; (2) that 
Board counsel represented both the Board 
and the staff, an adversary party before the 
Board; (3) that the Board staff secretly 
advised the Board ex parte, an improper act 
for an adversary; (4) that the Board imposed 
an excessive burden of proof on Trailer 
Train; and (5) that the Board denied Trailer 
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Train the right to cross-examine a witness 
about confidential information on which the 
witness relied. The trial court rejected each 
contention in its findings of fact. An amicus 
brief filed by the State Tax Subcommittee of 
the Railway Progress Institute details the 
legal basis for Trailer Train’s due process 
challenge. 

On appeal, Trailer Train contends that none 
of these findings are supported by 
substantial evidence. To remedy this due 
process violation, Trailer Train would have 
this court strike down the PRCTL as 
unconstitutional. 

As the Board indicates in its brief, Trailer 
Train’s opening brief does not comply with 
the rules of court. (See Cal. Rules of Court, 
rule 13.) Trailer Train contends that the trial 
court’s factual findings on the due process 
issues are incorrect, but cites only evidence 
that supports its position in its statement of 
facts, ignoring all evidence to the contrary. 
A reviewing court must presume that the 
record contains evidence to support every 
trial court finding of fact, and an appellant 
which contends that some particular finding 
is not supported must set forth in its brief a 
summary of the material evidence on that 
issue. Unless the appellant does so, the error 
assigned is deemed to be waived. The 
appellant must state fully, with transcript 
*588 references, the evidence that it claims 
to be insufficient to support the trial court’s 
findings. It is neither practical nor 
appropriate for us to comb the record on 
Trailer Train’s behalf (In re Marriage of 
Fink (1979) 25 Cal.3d 877, 887–888, 160 
Cal.Rptr. 516, 603 P.2d 881; City of Lomita 
v. City of Torrance (1983) 148 Cal.App.3d 
1062, 1069, 196 Cal.Rptr. 538), especially 

when the record is as extensive as it is in this 
appeal. Trailer Train’s brief does not contain 
a complete statement of facts pertinent to the 
substantial evidence issues raised; therefore, 
we discuss the legal questions involved 
while presuming that the underlying trial 
court findings of fact are supported by 
substantial evidence.16 

16 Even if we did not employ this presumption, we would 
uphold the trial court’s findings. We have reviewed the 
record on appeal and find the trial court’s findings of 
fact on all due process contentions to be supported by 
substantial evidence. (See fn. 17, post.) 

[23] The trial court found that Trailer Train 
did not prove the underlying, foundational 
facts necessary to establish four of its five 
due process claims when it found that 
Trailer Train did not establish a connecting 
link between the PRCTL revenues and the 
Board’s budget, that the Board separated its 
chief counsel’s advice to the Board and its 
staff presentation so as not to constitute a 
conflict of interest, that Board findings were 
not based on considerations outside the 
record, and that the Board decided the 
assessment cases on the “weight of the 
evidence” before it.17 Although **731 the 
due process challenge raises questions of 
law (see Service Employees Internat. Union 
v. City of Santa Barbara (1981) 125 
Cal.App.3d 459, 469, 178 Cal.Rptr. 89), the 
trial court’s findings of fact underlying the 
claims are binding on this court if supported 
by substantial evidence. (See People v. 
Lawler (1973) 9 Cal.3d 156, 160, 107 
Cal.Rptr. 13, 507 P.2d 621 [appellate court 
must measure facts, as found by trier of fact, 
against constitutional standard].) We 
presume that these findings of fact are 
supported by substantial evidence because 
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of defects in Trailer Train’s brief. (See In re 
Marriage of Fink, supra, 25 Cal.3d at pp. 
887–888, 160 Cal.Rptr. 516, 603 P.2d 881.) 
Trailer Train has failed to establish the 
factual underpinnings of four of its five due 
process claims; thus, these claims fail. 

Trailer Train also contends that the trial court applied 
erroneous legal standards when evaluating its due 
process claims. This contention fails to distinguish 
between the legal questions posed by the due process 
claims and the foundational facts that must be 
established before reaching those legal questions. 
Because the trial court found against Trailer Train on 
the foundational facts underlying four of its five due 
process claims, the trial court did not even need to 
reach the questions of law posed by these four claims. 
For example, Trailer Train did not establish the 
underlying fact of any link between the PRCTL 
revenues and the Board’s budget. Without this link, the 
presumption that the Board is biased does not arise. 
Contrary to Trailer Train’s contention, no one—not the 
Board, the trial court, or this court—has required it to 
establish actual bias contrary to established due process 
principles (see, e.g., Ward v. Village of Monroeville 
(1972) 409 U.S. 57, 93 S.Ct. 80, 34 L.Ed.2d 267), only 
that it first establish the fact of an actual link between 
revenues and budget. This actual link would then 
trigger the presumption of bias established in Ward. 
Trailer Train has, quite simply, failed to prove this 
essential fact underlying its due process contention. 

*589 On Trailer Train’s final ground of due 
process error, the trial court made no 
findings of fact; it found only that the 
documents Trailer Train sought to assist it in 
cross-examining a witness who relied on 
them were confidential and could not be 
disclosed. Because this claim involves a 
question of law (see L.A. Teachers Union v. 
L.A. Cty. Bd. of Ed. (1969) 71 Cal.2d 551, 
556, 78 Cal.Rptr. 723, 455 P.2d 827; 
Matossian v. Fahmie (1980) 101 Cal.App.3d 
128, 135, 161 Cal.Rptr. 532; see generally 9 
Witkin, Cal. Procedure (3d ed. 1985) 
Appeal, § 241, pp. 246–247), we must 
decide it. 

[24] A Board witness testified that, out of 175 
to 200 private car assessments, the cost 
method was used in all but 6 or 8 cases. 
When the witness began to distinguish those 
6 or 8 assessments from that of Trailer 
Train, Trailer Train objected to the use of 
the testimony, in part, because the Board 
would not disclose the documentary 
taxpayer information about these 6 or 8 
companies on which the witness relied. 
Trailer Train contends that the trial court’s 
act of overruling its objection and permitting 
this testimony constituted a denial of its 
right to cross-examine witnesses. 

The trial court properly ruled that Trailer 
Train was not denied the right of 
cross-examination with respect to this 
witness’ testimony. Section 11655 provides 
that, subject to limited exceptions not 
applicable in this action, “all information 
and records relating to the business affairs of 
persons required to report to the board 
pursuant to this part shall be held secret by 
the board.” (§ 11655, subd. (a).) The 
documents sought to be disclosed come 
within the meaning of this provision. (§§ 
11652–11654.) As such, the Board had an 
obligation not to disclose the information to 
Trailer Train; there was no denial of its right 
to cross-examine the witness. In summation, 
Trailer Train has not established any of its 
several due process challenges. 

IX. CHOICE OF VALUATION METHOD 

Finally, we reach the heart of Trailer Train’s 
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case in the second action—that the Board 
should have used the income capitalization 
method rather than the replacement cost 
method when valuing its fleet. In support of 
this argument, Trailer Train contends that: 
(1) its income is regulated by the ICC; (2) its 
income is comparable to what a reasonable 
purchaser could earn; (3) it suffered 
unusually high obsolescence; and (4) the 
Board violated its own rules (see 
Cal.Admin.Code, tit. 18, §§ 6, 8) by 
applying the cost method instead of the 
income method.18 The trial court found 
against Trailer Train on each point raised. 

Rule 6 of the Board’s property tax rules 
(Cal.Admin.Code, tit. 18, § 6, subd. (a)) provides that 
the “replacement cost approach to value is ... preferred 
when ... reliable income data [is not] available and 
when the income from the property is not so regulated 
as to make such cost irrelevant.” Rule 8 
(Cal.Admin.Code, tit. 18, § 8, subd. (a)) provides that 
the “income approach to value ... is the preferred 
approach ... [of] appraisal ... when reliable sales data 
are not available and the cost approaches are unreliable 
because the reproducible property has suffered 
considerable ... functional obsolescence or economic 
obsolescence ... or is subject to legal restrictions on 
income that are unrelated to cost.” 

*590 **732 Key evidence brought out at 
trial persuades us to come to the same 
conclusion that the trial court did. Trailer 
Train reported to the Securities and 
Exchange Commission that it is not 
regulated by the ICC, although the ICC may 
prescribe the form of its records and inspect 
them. A resolution of the Board of Directors 
of Trailer Train established that the 
company does not even attempt to maximize 
profits. Trailer Train’s rates were even lower 
than the ICC interchange rates—rates that 
were never intended to provide a profit but 
only to provide for cost recovery, rates that 
even the ICC now regards as inadequate. 

[25] The question of whether the Board 
violated its own rules when applying the 
cost method or refusing to apply the income 
method is a question of law. The agency’s 
own interpretation of its regulation is 
entitled to great weight. (See Wallace Berrie 
& Co. v. State Bd. of Equalization (1985) 40 
Cal.3d 60, 65, 219 Cal.Rptr. 142, 707 P.2d 
204; American Hospital Supply Corp. v. 
State Bd. of Equalization (1985) 169 
Cal.App.3d 1088, 1092, 215 Cal.Rptr. 744; 
see also Culligan Water Conditioning v. 
State Bd. of Equalization, supra, 17 Cal.3d 
86, 93, 130 Cal.Rptr. 321, 550 P.2d 593.) 

[26] By its directors’ statement, Trailer Train 
acknowledges that its rates are not designed 
to generate an adequate profit. It does not 
charge even what the ICC does for 
interchange rates. Thus, as the Board and the 
trial court found, use of the income method 
would not calculate the fair market value of 
the fleet because the Board’s rules provide 
for using the income method only when the 
taxpayer earns a reasonable profit on its 
property. (See Cal.Admin.Code, tit. 18, §§ 
6, subd. (a), 8, subd. (a).) Because Trailer 
Train’s claim of abnormal obsolescence 
depends on the assumption that its rates 
include an allowance for a reasonable profit, 
its obsolescence claim fails as well. When 
reliable income data is not available, the cost 
method is preferred over the income method 
(Cal.Admin.Code, tit. 18, § 6, subd. (a)); 
because we are persuaded that Trailer 
Train’s rates were not regulated, its 
contention that the cost method is not 
applicable fails. 

[27] Faced with two or more valid, accurate 
methods of calculating fair market value, the 
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Trailer Train Co. v. State Bd. of Equalization, 180 Cal.App.3d 565 (1986) 
225 Cal.Rptr. 717 

Board, subject to requirements of fairness 
and uniformity, may exercise its discretion 
in using one or more of them. (De Luz 
Homes, Inc. v. County of San Diego, supra, 
45 Cal.2d at p. 564, 290 P.2d 544; ITT 
World Communications v. County of Santa 
Clara, supra, 101 Cal.App.3d at p. 252, 162 
Cal.Rptr. 186.) We *591 find that the Board 
properly exercised its discretion in 
accordance with its rules. 

X. CONCLUSION 

We have thoroughly reviewed each issue 
Trailer Train raised in both appeals and we 
find no merit in any of them. The judgments 
are affirmed. 

ANDERSON, P.J., and POCHÉ, J., concur. 

All Citations 

180 Cal.App.3d 565, 225 Cal.Rptr. 717 

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works. 

© 2018 Thomson Reuters. No claim to original U.S. Government Works. 18 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956105567&pubNum=661&originatingDoc=Ia83b2a4cfab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956105567&pubNum=661&originatingDoc=Ia83b2a4cfab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956105567&pubNum=661&originatingDoc=Ia83b2a4cfab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980101805&pubNum=227&originatingDoc=Ia83b2a4cfab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980101805&pubNum=227&originatingDoc=Ia83b2a4cfab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980101805&pubNum=227&originatingDoc=Ia83b2a4cfab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980101805&pubNum=227&originatingDoc=Ia83b2a4cfab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://Cal.App.3d
https://Cal.App.3d


 
 

 

    
 

 
 

 
 

 

 
  

 
 

 
  

  
 

 
 

 

 
 

 
 

   

 
  

 
 
 
 

  
 
 
 
 

 
  

 

 

 
  

 
 

 
 
 
 
 

 

  
 

  
 

 
  

 

   

 

 
 

 
 

 

 
 
 
 

  
  

 

Chanslor-Western Oil & Dev. Co. v. Cook, 101 Cal.App.3d 407 (1980) 
161 Cal.Rptr. 624 

101 Cal.App.3d 407 
Court of Appeal, Second District, 

Division 5, California. 

CHANSLOR-WESTERN OIL AND 
DEVELOPMENT COMPANY, a 

Delaware Corporation, Plaintiff and 
Appellant, 

v. 
William COOK, County Assessor of 

the County of Santa Barbara; Robert 
Campbell-Taylor, an Individual; 

Philip Rudnick, an Individual; Does 1 
through 50, Defendants and 

Respondents. 

Civ. 55422. 
| 

Jan. 24, 1980. 
| 

Hearing Denied May 14, 1980. 

Synopsis 
Oil and development company assessee 
brought action seeking to enjoin county 
assessor from disclosing certain information 
to assessee competitor, who was applying 
for change of assessment. The Superior 
Court, Santa Barbara County, Charles S. 
Stevens, J., entered order denying 
preliminary injunction against assessor, and 
assessee appealed. The Court of Appeal, 
Ashby, J., held that: (1) the numerous items 
in appraiser report which was prepared for 
assessee prior to its competitive bid on 
assets of certain petroleum company, 
reflecting such matters as assessee’s 
assumptions as to amount of oil recoverable, 
cost of recovery, future price of oil, risk 

factor, assessee’s after-tax income, and 
acceptable rate of return to assessee, did not 
constitute market data which assessor shall 
disclose to assessee competitor but, rather, 
constituted assessee’s business affairs which 
assessor may not disclose except under court 
order pursuant to applicable statute, and (2) 
in defending his assessment of assessee 
competitor’s property, assessor had right to 
use information obtained from assessee 
competitor and market data obtained from 
assessee, but did not have right to use 
information that related to assessee’s 
business affairs. 

Reversed. 

Kaus, P. J., filed opinion in which he 
concurred in the result. 

Attorneys and Law Firms 

*409 **625 Thomas J. Fitzgerald and 
Thomas A. Lance, Los Angeles, for plaintiff 
and appellant. 

Rudnick & Arrache and Brett L. Price, 
Bakersfield, for defendants and respondents. 

Opinion 

*410 ASHBY, Associate Justice. 

Appellant Chanslor-Western Oil and 
Development Company appeals from an 
order denying a preliminary injunction 
against respondent William Cook (the 
County Assessor of Santa Barbara County) 
and his agents. 
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Chanslor-Western Oil & Dev. Co. v. Cook, 101 Cal.App.3d 407 (1980) 
161 Cal.Rptr. 624 

In 1976 appellant, through its parent 
company, Santa Fe Industries, Inc., acquired 
the assets of Westates Petroleum Company. 
Prior to making a competitive bid on 
Westates’ assets, appellant prepared a 
complex appraisal of the future net income 
stream derivable from Westates’ oil and gas 
producing properties. 

Subsequent to the acquisition, the assessor 
obtained appellant’s records concerning this 
transaction, pursuant to his power under 
Revenue and Taxation Code section 441, 
subdivision (d), to require a taxpayer to 
provide details of property acquisition 
transactions. It is appellant’s contention that 
the documents contained “(t)he assumptions 
and methodology used in generating such an 
appraisal (which) are top level corporate 
secrets which, if disclosed to competitor 
companies, would result in a serious if not 
total loss of competitive advantage in 
bidding on future oil and gas property 
acquisitions.” 

Chevron Oil Company, a competitor of 
appellant, has filed an application seeking 
reduction of the assessor’s assessment of 
one of its oil and gas producing properties. 
In defending his assessment of the Chevron 
property, the assessor proposes to introduce 
evidence of sales of comparable properties, 
including appellant’s purchase of Westates’ 
properties. 

Appellant seeks a preliminary injunction 
restraining the assessor from disclosing, in 
the course of the Chevron proceeding, the 
following information acquired from 
appellant: 

“7. The price paid for the working interest 
acquired; 

“8. The number of barrels of oil estimated 
by plaintiff and its parent, Santa Fe 
Industries, to be recoverable in the future 
from the working interest acquired by 
plaintiff; 

*411 “9. The gross future income 
estimated by plaintiff and its parent to be 
recoverable from the working interest 
production acquired in the purchase; 

“10. The crude oil price assumed by 
plaintiff on the projected date of 
acquisition; 

“11. The maximum escalation of crude oil 
prices assumed by plaintiff and its parent 
for purposes of formulating their bid; 

“12. The period of years for escalation of 
crude oil prices assumed by plaintiff and 
its parent in their computations; 

“13. The expected net future operation 
profit projected by plaintiff and its parent 
for purposes of formulating their bid; 

“14. The discount rate assumed by 
plaintiff and its parent, for purposes of 
reflecting their level of confidence 
regarding the risk associated with the 
acquired properties producing the 
projected future net operating profit and 
used in the calculations to project the 
expected present net worth of the working 
interest in the acquired properties; and 
“15. The effect of the royalty interests the 
acquired properties are subject to on the 
discount rate used by plaintiff and **626 
its parent in formulating their competitive 

© 2018 Thomson Reuters. No claim to original U.S. Government Works. 2 
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Chanslor-Western Oil & Dev. Co. v. Cook, 101 Cal.App.3d 407 (1980) 
161 Cal.Rptr. 624 

bid on the acquired properties.”1 

Six other items of information have already been 
disclosed by appellant to the public: (1) the names of 
the buyer and seller; (2) the fact that all oil and gas 
producing properties in North America were acquired 
in the purchase; (3) the respective oil fields and oil and 
gas leases acquired in the purchase; (4) the date of 
acquisition; (5) the percentage of royalty burden to 
which the properties acquired are subject; and (6) the 
working interest share acquired in the purchase. 

The declarations supporting and opposing 
the issuance of an injunction and the 
testimony of appellant’s experts at the 
hearing on the motion were directed to the 
issue whether disclosure of the information 
in question would result in unfair 
competitive disadvantage to appellant. The 
trial court, although of the opinion that 
disclosure could cause competitive “havoc” 
to appellant, concluded that the information 
was “market data” which the assessor was 
entitled to disclose in defending his 
assessment of the Chevron property. 

Appellant contends the trial court’s 
interpretation of the law is erroneous, and 
that under the pertinent provisions of the 
Revenue and *412 Taxation Code the 
assessor is required to maintain the 
confidentiality of the information disclosed 
by appellant to the assessor. We agree. 

DISCUSSION 

A taxpayer is required under compulsion of 
law to disclose to the assessor the details of 
property acquisitions. (Rev. & Tax.Code, ss 

441, subd. (d), 462.)2 

2 Unless otherwise indicated, all section references 
hereafter are to the Revenue and Taxation Code. 

The basic rule as to the information thus 
disclosed to the assessor is one of 
confidentiality.3 Section 451 provides: 

3 The main purpose of the confidentiality requirement is 
to encourage full disclosure by the taxpayer supplying 
the information. (See Gallagher v. Boller, 231 
Cal.App.2d 482, 491, 41 Cal.Rptr. 880.) 

“All information requested by the 
assessor or furnished in the property 
statement shall be held secret by the 
assessor. The statement is not a public 
document and is not open to inspection, 
except as provided in Section 408.” 
Section 408, subdivision (a), provides in 
part: “Except as otherwise provided in 
subdivisions (b) and (c) any information 
and records in the assessor’s office which 
are not required by law to be kept or 
prepared by the assessor . . . are not public 
documents and shall not be open to public 
inspection.”4 There is no contention that 
the documents involved here are 
“required by law to be kept or prepared by 
the assessor.” 

4 The California Records Act also contains exemptions in 
Government Code section 6254 that “nothing in this 
chapter shall be construed to require disclosure of 
records that are: (P) . . . (i) Information required from 
any taxpayer in connection with the collection of local 
taxes which is received in confidence and the disclosure 
of the information to other persons would result in 
unfair competitive disadvantage to the person supplying 
such information; (P) . . . . (P) (k) Records the 
disclosure of which is exempted or prohibited pursuant 
to provisions of federal or state law . . . .” (See 
Statewide Homeowners, Inc. v. Williams, 30 
Cal.App.3d 567, 569-570, 106 Cal.Rptr. 479.) 
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Chanslor-Western Oil & Dev. Co. v. Cook, 101 Cal.App.3d 407 (1980) 
161 Cal.Rptr. 624 

Amendments to the statutes over the years 
have gradually increased a taxpayer’s access 
to information in the hands of the assessor, 
but these amendments have scrupulously 
maintained protection against the disclosure 
of information relating to the business 
affairs of other taxpayers. (See Ehrman, 
Administrative Appeal and Judicial Review 
of Property Tax Assessments in California 
The New Look (1970) 22 Hastings L.J. 1, 
8-9.) 

*413 The primary exceptions to this rule are 
“market data” (s 408, subd. (b)), the 
assessor’s public list of transfers of property 
interests (s 408.1), and information ordered 
disclosed by a court in a proceeding initiated 
by a taxpayer to challenge the legality of his 
assessment (s 408, subd. (b).)5 

We exclude from discussion the sharing of information 
between assessors and law enforcement or certain 
designated official agencies. (s 408, subds. (b), (c); see 
State Board of Equalization v. Watson, 68 Cal.2d 307, 
311-312, 66 Cal.Rptr. 377, 437 P.2d 761.) 

**627 Section 408, subdivision (b), requires 
the assessor to provide “market data” and 
other records in his possession to an 
assessee of property upon request. However, 
market data is defined narrowly in 
subdivision (d), and both subdivisions (b) 
and (d) make clear that market data and 
other assessor’s records relating to the 
taxpayer’s assessment are not to be 
construed to require disclosure of 
information relating to the business affairs 
of other taxpayers. 

Section 408, subdivision (b), provides: 

“(b) The assessor may provide any 
appraisal data in his possession to the 
assessor of any county and shall provide 
any market data in his possession to an 
assessee of property or his designated 
representative upon request. The assessor 
shall permit an assessee of property or his 
designated representative to inspect at the 
assessor’s office any information and 
records, whether or not required to be 
kept or prepared by the assessor, relating 
to the appraisal and the assessment of his 
property. Except as provided in Section 
408.1, an assessee or his designated 
representative, however, shall not be 
provided or permitted to inspect 
information and records, other than 
market data, which also relate to the 
property or business affairs of another 
person, unless such disclosure is ordered 
by a competent court in a proceeding 
initiated by a taxpayer seeking to 
challenge the legality of his assessment.” 
(Emphasis added.) 

Market data is defined in subdivision (d) as 
follows 

“For purposes of this 
section, ‘market data’ 
means any information in 
the assessor’s possession, 
whether or not required to 
be prepared or kept by 
him, relating to the sale of 
any property comparable 
to the property of the 
assessee, if the assessor 
bases his assessment of the 
assessee’s property, in 
whole or in part, on such 
comparable sale or sales. 
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Chanslor-Western Oil & Dev. Co. v. Cook, 101 Cal.App.3d 407 (1980) 
161 Cal.Rptr. 624 

The assessor shall provide 
the names of the seller and 
buyer of each property on 
which the comparison is 
based, the location of such 
property, the date of the 
sale, and the consideration 
paid for the property, 
whether paid in money or 
*414 otherwise, but for 
purposes of providing 
such market data, the 
assessor shall not display 
any document relating to 
the business affairs or 
property of another.” 

(Emphasis added.) 

Except with respect to item 7 on appellant’s 
list, the trial court erred in concluding that 
the challenged items of information 
constituted market data within the meaning 
of this section. Subdivision (d) indicates that 
market data is limited to the location of the 
property, the date of the sale, and the 
consideration paid for the property, if the 
assessor bases his assessment on such 
comparable sale. 

Section 408.1 requires the assessor to 
maintain a public list of transfers of interest 
in property. This section also contains a 
prohibition on disclosure of information 
relating to the business affairs of the owner, 
other than the expressly designated items of 
information: 

“(a) The assessor shall maintain a list of 
transfers of any interest in property, other 
than undivided interests, within the 
county, which have occurred within the 

preceding two-year period. 

“(b) The list shall be divided into 
geographical areas and shall be revised on 
the 30th day of each calendar quarter to 
include all such transactions which are 
recorded as of the preceding quarter. 

“(c) The list shall contain the following 
information: 

“(1) Transferor and transferee, if 
available; 

“(2) Assessor’s parcel number; 

“(3) Address of the sales property; 

“(4) Date of transfer; 

“(5) Date of recording and recording 
reference number; 

“(6) Where it is known by the assessor, 
the consideration paid for such property; 
and 

“(7) Additional information which the 
assessor in his discretion may wish to add 
to carry out the purpose and intent of this 
section. Other than sales information, the 
assessor shall not include infor **628 
mation *415 on the list which relates to 
the business or business affairs of the 
owner of the property, information 
concerning the business carried on upon 
the subject property, or the income or 
income stream generated by the 
property.” 

“(d) The list shall be open to inspection 
by any person. The assessor may require 
the payment of a nonrefundable fee equal 
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to an amount which would reimburse 
local agencies for their actual 
administrative costs incurred in such 
inspections or ten dollars ($10), 
whichever is the lesser amount. 

“(e) The provisions of this section shall 
not apply to any county with a population 
of under 50,000 people, as determined by 
the 1970 federal decennial census.” 
(Emphasis added.) 

[1] Thus the numerous items in the appraisal 
report which was prepared for appellant 
prior to its competitive bid on the assets of 
Westates Petroleum Company, reflecting 
such matters as appellant’s assumptions as 
to the amount of oil recoverable, the cost of 
recovery, the future price of oil, the risk 
factor, appellant’s after-tax income, and the 
acceptable rate of return to appellant, do not 
constitute market data which the assessor 
shall disclose, but rather constitute business 
affairs of appellant which the assessor may 
not disclose except under a court order 
pursuant to section 408, subdivision (b). 

[2] The provision in section 408, subdivision 
(b), for court-ordered disclosure 
contemplates a somewhat different situation 
than the present one. Under that provision, 
Chevron, having initiated a proceeding 
challenging the legality of its assessment, 
might seek a court order requiring the 
assessor to disclose confidential information 
about appellant, and the court could weigh 
Chevron’s need for the information against 
the competitive disadvantage which would 
be suffered by appellant upon disclosure. 
(See Ehrman, Supra, 22 Hastings L.J. at pp. 
27-28.) Whether the Assessor may seek a 
court order authorizing disclosure is not as 

clear. But certainly the assessor cannot on 
his own initiative disclose confidential 
information. 

[3] Respondent argues that in defending his 
assessment of the Chevron property the 
assessor has the right to use any information 
in his possession, even if it relates to the 
business affairs of another taxpayer. 
Respondent relies upon section 1609.4, 
which sets forth certain procedures to be 
used in a hearing on an application for 
reduction *416 of assessments, and which 
states in part: “The assessor may introduce 
new evidence of full cash value of a parcel 
of property at the hearing And may also 
introduce information obtained pursuant to 
Section 441.” (Emphasis added.) However, 
the procedural rules for the conduct of such 
hearings are subject to the qualification that 
they shall not “be construed as permitting 
any violation of Section 408 or 451.” (s 
1609.6 (formerly s 1605.1).) In order to 
construe all sections harmoniously, which 
we are required to do (Code Civ.Proc., s 
1858), we must conclude that the assessor’s 
use of “information obtained pursuant to 
Section 441” is limited to either market data 
or information obtained from the taxpayer 
seeking the reduction. (Ehrman and Flavin, 
Taxing California Property (1st ed. 1967) s 
270, pp. 247-248 & fn. 9; Id. (2d ed. 1979) s 
15.5, pp. 357-358.) 

[4] Another procedure by which a taxpayer 
may obtain information from the assessor is 
to request an exchange of information 
pursuant to section 1606. (See Henderson v. 
Bettis, 53 Cal.App.3d 486, 493-494, 126 
Cal.Rptr. 199.) But that section, too, must be 
construed in light of sections 408 and 451, 
and thus it does not sanction a taxpayer’s 
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obtaining information about other taxpayers’ 
business affairs which would otherwise be 
secret. (Ehrman and Flavin Supra (1st ed. 
1967) s 270, p. 248, fn. 9; Id. (1976 supp.) s 
468, pp. 282-284.) 

We conclude that with the exception of item 
7, the trial court erred in denying appellant a 
preliminary injunction to restrain **629 the 
assessor from disclosing confidential 
information at the Chevron hearing.6 

This conclusion makes it unnecessary to consider 
appellant’s other arguments. 

The order denying a preliminary injunction 
is reversed. 

STEPHENS, J., concurs. 

KAUS, Presiding Justice, dissenting. 

I concur in the result, but have nagging 
doubts concerning some of the court’s 
reasoning. 

1. I cannot agree that the definition of 

market data contained in subdivision (b) of 
section 408 does not include the information 
here involved: the subdivision speaks of 
“any information.” What saves appellant is, 
I believe the last proviso that the “assessor 
shall not display any document relating to 
the business affairs . . . of another.” 
Obviously this prohibition cannot be 
circumvented by withholding the *417 
document and displaying copies or 
summaries containing the same information. 

2. I do not believe the court’s reliance on 
section 408.1(c)(7) is warranted or 
necessary. That subsection refers to 
information available to the general public, 
as distinguished from taxpayers engaged in 
litigation with the assessor. 

3. Nevertheless the result of the court’s 
opinion is manifestly correct, not only 
because it accords with the spirit of the 
Revenue and Taxation Code, but also 
because, I believe, the information involved 
is a trade secret. (See Evid.Code, s 1060; 
Gov.Code, s 6254(i).) 

All Citations 

101 Cal.App.3d 407, 161 Cal.Rptr. 624 

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works. 

© 2018 Thomson Reuters. No claim to original U.S. Government Works. 7 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000222&cite=CARTS408&originatingDoc=I4404b60afa9911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000222&cite=CARTS408&originatingDoc=I4404b60afa9911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000222&cite=CARTS408.1&originatingDoc=I4404b60afa9911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1060&originatingDoc=I4404b60afa9911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6254&originatingDoc=I4404b60afa9911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://Cal.App.3d
https://Cal.App.3d


STATE OF CALIFORNIA 

MEMBERSTATE BOARD OF EQUALIZATION Firat District 
LEGAL DIVISION (MIC:821 

BRAD SHERMAN
450 N STREET, SACRAMENTO, CALIFORNIA Second District, Loe Angeles 
(P.O. BOX 942879, SACRAMENTO, CALIFORNIA 94279-0001) 

ERNEST J. DRONENBURG, JR.
(916) 323-7714 Third District, San Di9110 

MATTHEW K. FONG 
Fourth District, Loe Angeles 

GRAY DAVIS 
Controller, Sacramento 

BURTON W. OLIVER 
Ex.cutiv11 Dirt11CtorJanuary 14, 1994 

Mr. James J. Rees, Deputy County Counsel 
Office of Santa Clara County Counsel 
County Government Center, East Wing 
70 West Hedding Street 
San Jose, CA 95110-1770 

Re: Use of Information Relating to Third Parties as 
Evidence in an Assessment Appeals Board Hearing 

Dear Mr. Rees: 

In your letter of December 16, 1993, you asked us to respond 
to several questions concerning an apparent conflict between the 
assessor's right to collect and process appraisal data and the 
ability to use that data to defend an assessment appeal. In 
Chanslor-western Oil & Dev. co. v. cook, 101 Cal. App. 3d 407 
(1980), the plaintiff prevented the assessor from disclosing its 
business records in his defense of an assessment of Chevron even 
though it seemed clear that the data in question (although 
technically not market data) was vital for a valid calculation of 
the income approach to value. 

In Trailer Train co. v. state Bd. of Equalization, 180 Cal. 
App. 3d 565 (1986) we were faced with a similar but not identical 
problem. Since our board is both the constitutionally assigned 
assessor and the statutorily designated appeals board, it was in 
theory already privy to the secret business records which were 
submitted to the board via the property statements of the various 
assessees. Our staff had extracted from the statements the 
general and administrative expenses and the maintenance costs for 
our eight major private rail car assessees. It had then averaged 
these figures to produce an "industry-wide" factor which was used 
in the calculation of Trailer Train's income indicator of value. 
At the hearing Trailer Train (not one of the eight submitters) 
challenged the factors as invalid and demanded that the staff 
reveal the method of derivation. In response the staff arrayed 
the numbers as being submitted by assessees A, B, c, D, E, F, G 
and H, then went on to demonstrate that the derived average was 
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mathematically correct. Trailer Train then moved that this 
calculation and the final income indicator be stricken on the 
ground that refusal to identify the assessees denied it the right 
to cross-examine the witnesses against it. In response the staff 
offered to produce copies of the eight property statements with 
the names of the submittors blanked out in order to meet the 
minimum requirements of Revenue and Taxation Code, subsection 
11655(a), and it requested Trailer Train to make an offer of 
proof to demonstrate how the identity of the submittors would 
either validate or invalidate the calculation. Trailer Train 
refused to respond, so the board accepted the calculations. 
Trailer Train also did not offer any alternative calculations, so 
the board concluded that its only purpose was to remove a valid 
indicator of value from board consideration. This same sequence 
was repeated at trial in superior court and upheld by Judge 
Robert W. Merrill. He (and the board) were sustained by the 
First District at 180 Cal. App. 3d 589. 

In light of these facts and rulings we respond to your 
specific questions: 

1. Can the assessor, or a consultant/appraiser acting on 
behalf of the assessor, properly use business information 
relating to property of third parties in appraising the property 
which is the subject of the Assessment Appeals Board hearing? 

Yes, the assessor's duty is to find fair market value, and 
to do so the legislature has provided Revenue and Taxation Code, 
Sections 441, et. seq., so that he can collect the data necessary 
to make the proper and correct valuations. On appeal the board 
reviews the selection of data for comparability and the 
subsequent calculations for accuracy. 

2. If so, how can such information be presented at the time 
of the hearing so as not to violate section 408 or any other 
section of the Revenue and Taxation Code? 

The foregoing example of Trailer Train wherein our staff 
derived an industry-wide factor is the best way to present 
relevant data in a generic format. Often we are also able to 
find the same data that the taxpayers have made public via other 
non-confidential reports or company news releases. We have also 
used various commercial suppliers of data in conjunction with a 
testifying staff appraiser who merely verifies that the property 
statements support the commercially available material. 

3. In light of the holding in Trailer Train are the 
taxpayer's rights of due process impaired by not disclosing the 
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identjties of the third parties whose business information was 
used in making the appraisal? 

Not as we presented the sequence in the actual hearing and 
at trial. Identification of the submittor goes only to convince 
the board that the data is comparable to the appellant and does 
not go to the accuracy of the subsequent calculations. Also, it 
should be noted that the appeals process requires the taxpayer to 
establish the value of his property by independent evidence, so 
he can always counter the assessor's data with his own as derived 
from his property and/or his industry study. Ultimately, if the 
scope of available data is so limited and if it is so crucial to 
the assessment, then the taxpayer has the statutory right to 
force disclosure before a court of competent jurisdiction. In 
Trailer Train we were prepared to identify the submittors to 
Judge Merrill in camera. 

our intention is to provide timely, courteous and helpful 
responses to inquiries such as yours. Suggestions that help us 
to accomplish this goal are appreciated. 

very truly yours, 

James M. Williams 
Staff Counsel III 

JMW:ba 

cc: Mr. John Hagerty - MIC:63 
Mr. Verne Walton - MIC:64 
Ms. Jennifer Willis - MIC:70 
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	AO21208, AO27732. | April 30, 1986. | Review Denied Aug. 13, 1986. 
	Synopsis 
	Taxpayer challenged Board of Equalization’s assessment of its fleet of flatcars. The Superior Court, City and County of San Francisco, Stuart R. Pollak and Robert W. Merrill, JJ., ruled against taxpayer and consolidated appeals were taken. The Court of Appeal, Channell, J., held that: (1) taxpayer’s flatcars were included within scope of Private Railroad Car Tax Law; (2) escape assessment was proper; (3) burden of proving validity of escape assessment was not on Board; (4) Board did not abuse its discretion
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	Opinion 
	CHANNELL, Associate Justice. 
	Respondent State Board of Equalization (Board) annually assesses and levies a property tax on appellant Trailer Train Company’s fleet of flatcars pursuant to the Private Railroad Car Tax Law (PRCTL). In these consolidated appeals, Trailer Train challenges adverse trial court rulings that upheld the Board’s acts of levying an escape assessment for the 1976 tax year by disallowing a claim for functional obsolescence (Case No. AO21208) and refusing to use only the income capitalization method to value Trailer 
	)
	(Rev. & Tax. Code, § 11401.

	1 
	under the PRCTL. (§§ 11201 et seq.) 
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	All statutory references are to the Revenue and Taxation Code, unless otherwise indicated. 
	In its appeal of the 1976 escape assessment, Trailer Train contends that: (1) the Board had no authority to levy the escape assessment; (2) the Board abused its discretion when applying an assessment different from that used in the original assessment; (3) substantial evidence did not support the Board’s findings; and (4) the trial court erred in granting the Board’s motion for summary judgment. In its appeal of the Board’s 1977–1980 assessments, Trailer Train contends that: (1) Board procedures violated du
	(3) 
	(3) 
	(3) 
	(3) 
	the Board violated its own rules by using the cost method to assess Trailer Train’s car. In both appeals, Trailer Train contends that its flatcars are exempt from taxation under the PRCTL and that the trial court should have exercised its independent judgment when reviewing the Board’s findings. An amicus brief also supports Trailer Train’s due process contentions. After considering each contention, we find them meritless and affirm the judgments. 

	I. FACTS 

	A. 
	A. 
	Escape Assessment for 1976 


	Appellant Trailer Train is owned by railroad companies who lease its flatcars. In preparation for the 1976 tax year assessment, *574 Trailer Train submitted its annual report on its flatcars along with claims for both economic and functional to respondent Board. The Board staff and Trailer Train representatives discussed the obsolescence claims. After viewing a slide presentation, Board staff members agreed that some of Trailer Train’s flatcars were becoming functionally obsolete because they were too short
	obsolescence
	2 

	When considering Trailer Train’s 1977 tax, Board supervisor Rudy Bischof reviewed the 1976 assessment. Bischof questioned the obsolescence claims included in the 1976 assessment. He noted that the fact that Trailer Train’s fleet was used over 90 percent of the time did not tend to support its claim that 28 percent of the fleet was 
	© 2018 Thomson Reuters. No claim to original U.S. Government Works. 
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	obsolete. The Board staff subsequently audited Trailer Train to again seek objective support for these claims. Again, Trailer Train did not provide any objective data to support its claim and the audit revealed no such information. Bischof determined that the claim for economic obsolescence included loss of value for all forms of obsolescence, including functional obsolescence. Acting on the staff’s recommendation, the Board levied an escape disallowing the claim for functional obsolescence. Trailer Train w
	assessment, **721 
	3 

	An escape assessment is a retroactive assessment of taxable property intended to correct omissions or errors in the original assessment. 
	Although the Board considered offsetting the escape assessment taxes due against an unrelated refund the Board owed Trailer Train, Trailer Train paid the tax under The company brought suit for refund of the escape assessment. The complaint cited three causes of action: (1) that Trailer Train’s flatcars were exempt from the PRCTL; (2) that the escape *575 assessment was improper because it was based on a change of opinion by Board staff; and (3) that the escape assessment constituted a denial of due process.
	Although the Board considered offsetting the escape assessment taxes due against an unrelated refund the Board owed Trailer Train, Trailer Train paid the tax under The company brought suit for refund of the escape assessment. The complaint cited three causes of action: (1) that Trailer Train’s flatcars were exempt from the PRCTL; (2) that the escape *575 assessment was improper because it was based on a change of opinion by Board staff; and (3) that the escape assessment constituted a denial of due process.
	protest.
	4 

	by filing its own motion for summary judgment on all three causes of action. Trailer Train’s response to the Board’s motion did not discuss the due process cause of action. The trial court denied Trailer Train’s motion for summary judgment and granted the Board’s motion on all three causes of action. Trailer Train filed a timely appeal from the judgment entered in the 1976 escape assessment action. 

	Also in 1976, Trailer Train disputed the Board’s estimate of the number of taxable cars. As a result of an adjusted car count, the Board agreed to refund $234,133 to Trailer Train. 
	4 

	B. Assessments for 1977–1980 The second appeal, involving assessments for tax years 1977–1980, arises as a result of a continuing dispute between the parties about the proper method of valuing Trailer Train’s fleet. Simply put, Trailer Train would have the Board calculate value solely on the basis of the income capitalization method of valuation. (See ) Instead, the Board applies the replacement cost method of valuation (see , at one time in combination with the income approach and now as its exclusive meth
	Cal.Admin. Code, 
	tit. 18, § 8.
	Cal.Admin. Code, tit. 18, § 6)
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	value resulting from its earlier use. (See see also ) 
	Bret 
	Harte Inn, Inc. v. City and County of San 
	Francisco (1976) 16 Cal.3d 14, 24, 127 
	Cal.Rptr. 154, 544 P.2d 1354; 
	Cal.Admin. Code, tit. 18, §§ 6, subd. (b), 
	(e), 
	8, subds. (b), (c).

	In 1977, the Board staff calculated the fleet’s value using 70 percent of the cost method calculation and 30 percent of the income method calculation. Challenging the assessment, Trailer Train urged the sole use of the income method, which would result in a lower value for each of its cars. However, the Board adopted the staff recommendation, finding that Trailer Train’s unusually high cost of maintenance and repair made its income too low to justify using the income method. 
	In 1978, the staff valued the fleet using /percent of the cost method calculation and 33– ⅓ percent of the income method calculation. Trailer Train again challenged the Board’s valuation, contending that its rental rates were competitive with rates set by the Interstate Commerce Commission (ICC) for the lease of cars owned by railroad companies (“interchange rates”), that it earned a reasonable profit on its fleet, that its maintenance costs were reasonable, and that its fleet should be valued as a unit, ra
	66– 
	2
	3 
	*576 than on a per-car basis.
	5 
	Cal.Admin. Code, tit. 18, § 8) 

	Trailer Train did not pursue the unit value theory at trial. 
	The close relationship between Trailer Train and the owner-railroad companies had already caused the staff members to suspect that the fleet’s actual income did not reflect its potential income. By this time, the Board discovered a resolution of Trailer Train’s directors supporting the Board’s conclusion that the rental income received for use of the fleet did not include a reasonable profit. Trailer Train’s directors and major shareholders—those who set its rates—were also its major users—those who pay the
	In 1979 and 1980, the staff computed the value of the fleet entirely on the basis of the cost method. Trailer Train contested these valuations, contending that its fleet was exempt from the PRCTL and that the state was taxing its flatcars twice, once to owner Trailer Train again argued for exclusive use of the income method and contended that the Board staff had not complied with its rules. The Board still disagreed with Trailer Train and relied solely on the cost method when computing the value of the flee
	Trailer Train and once to the user railroads.
	6 

	its brief and so has abandoned it on appeal. (See 
	Connor v. Dart Transportation Service (1976) 65 
	Connor v. Dart Transportation Service (1976) 65 

	Cal.App.3d 320, 323, 135 Cal.Rptr. 259.) 
	Cal.App.3d 320, 323, 135 Cal.Rptr. 259.) 

	Trailer Train filed suit for refund for each tax year between 1977 and 1980. Each suit made the same claims: that Trailer Train 
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	was exempt from the PRCTL; that only the income method of valuation should be applied; that Board findings were not supported by substantial evidence; that Board procedures did not comport with due process; and that the Board’s action resulted in multiple taxation. The four cases were consolidated for a court trial, at which Trailer Train urged most of the same arguments presented to the Board during its administrative hearings. However, it also suggested a new theory—over Board objection—that ICC regulatio
	Cal.Admin. Code, tit. 18, § 
	6, subd. (a).

	II. EXEMPTION FROM PRCTL 
	[1] In both actions, Trailer Train contends that its flatcars are not taxable pursuant to the PRCTL on several theories. The question of whether flatcars are exempt from taxation under the PRCTL is a question of law. (See see also 
	Pacific Grove-Asilomar Operating 
	Corp. v. County of Monterey (1974) 43 
	Cal.App.3d 675, 681–682, 117 Cal.Rptr. 
	874; 
	Bodinson Mfg. Co. v. 

	Cal. Procedure 
	California E. Com. (1941) 17 Cal.2d 321, 
	326, 109 P.2d 935; 9 Witkin, 
	(3d ed. 1985) Appeal,  p. 247.)
	§ 242,

	7 

	7 
	The Board contends that Trailer Train did not exhaust its administrative remedies on this issue in three of the five tax years involved in these appeals. Despite some older authority to the contrary (see cert. den., [exhaustion not required when assessment null because property is tax exempt] ), we seriously question whether Trailer Train has exhausted its administrative remedies in tax years 1976, 1977, and 1978. (See [exhaustion requirement recognizes expertise of administrative tribunal; even if no adequ
	Security-First Nat. 
	Bk. v. County of L.A. (1950) 35 Cal.2d 319, 321, 217 
	P.2d 946, 
	340 U.S. 891–892, 71 S.Ct. 207, 
	95 L.Ed. 646 
	Westlake Community Hosp. v. Superior 
	Court (1976) 17 Cal.3d 465, 476, 131 Cal.Rptr. 90, 551 
	P.2d 410 
	Wilkinson v. 
	Norcal Mutual Ins. Co. (1979) 98 Cal.App.3d 307, 317, 
	159 Cal.Rptr. 416 
	Bozaich v. State of California 
	(1973) 32 Cal.App.3d 688, 698, 108 Cal.Rptr. 392 

	[doctrine evolved for benefit of courts, not litigants].) Even so, the Board does not contend that Trailer Train did not exhaust its administrative remedies for the 1979 and 1980 tax years. Because we must determine whether Trailer Train’s flatcars are exempt from the PRCTL for those two years and because we find in the Board’s favor on the merits of this issue, we need not decide the exhaustion issue. 
	**723 First, Trailer Train contends that its flatcars are not included within the statutory definition of “private railroad provides that the term “private railroad car” “includes a passenger car, sleeping car, dining car, express car, refrigerator car, oil or tank car, horse or stock car, fruit car, or car designed for the carrying of a special commodity, operated upon the railroads in this state....” Trailer Train contends that it is exempt from the PRCTL because *578 the term “flatcars” does not appear i
	[2] [3] 
	cars.” )
	(§ 11203, subds. (a), 
	(b).

	8 
	Subdivision (a) of section 11203 
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	with the term “includes,” ordinarily a word of enlargement and not of limitation. The statutory definition of a term as “including” listed items does not necessarily limit the original term to the listed inclusions. app. dism., 
	(People v. Western Air Lines, Inc. (1954) 42 
	Cal.2d 621, 639, 268 P.2d 723, 
	348 U.S. 859, 75 S.Ct. 87, 99 L.Ed. 677; 

	The fact that the term “flatcars” is not specifically listed in  a list that does not purport to be complete, does not establish that the Legislature intended to exclude flatcars from the PRCTL. 
	Paramount Gen. Hosp. v. National Medical 
	Enterprises, Inc. (1974) 42 Cal.App.3d 496, 
	501, 117 Cal.Rptr. 42.) 
	subdivision (a) of section 11203,

	In 1979, the Private Car Tax Law was amended to change references to “private cars” to “private railroad cars.” (Stats.1978, ch. 1209, pp. 3910–3913.) Although both parties refer only to the present version of the PRCTL, we must interpret the law in effect at the time when the taxes were due. (See 
	Texas Co. v. County of 
	Los Angeles (1959) 52 Cal.2d 55, 66, 338 P.2d 440; 
	General Dynamics Corp. v. County of San Diego 

	(1980) 108 Cal.App.3d 132, 139, 166 Cal.Rptr. 310 
	(1980) 108 Cal.App.3d 132, 139, 166 Cal.Rptr. 310 

	[escape assessment levied according to law existing in fiscal year in which underassessment occurred]; 
	We consider the appeal of the 1976 escape assessment and the 1977 and 1978 assessments under former law and the appeal of the 1979 and 1980 assessments under present law. Because the differences between the two statutes do not have a substantive impact on these actions, we will use the terminology of present law for convenience. 
	California Computer Products, Inc. v. County of 
	Orange (1980) 107 Cal.App.3d 731, 736–737, 166 
	Cal.Rptr. 68.) 

	[4] Trailer Train also argues that its flatcars are specifically exempted from the statutory definition of “private railroad cars.” ) Statutes granting exemption from taxation are strictly construed; the exemption will neither be enlarged nor extended beyond the plain 
	(§ 
	11203, subds. (c)(2), (3).
	meaning of the language used. (Cedars of 
	Lebanon Hosp. v. County of L.A. (1950) 35 

	Cal.2d 729, 734, 221 P.2d 31; 
	Cal.2d 729, 734, 221 P.2d 31; 
	Peninsula 
	Covenant Church v. County of San Mateo 

	Summary of Cal. Law (8th ed. 1974) Taxation,  pp. 3990–3991.) provides that the term “private railroad car” “does not include: ... [¶] (2) Freight train or passenger cars handled under mileage ... contract arrangements between railroad companies.” (Emphasis added.) Neither trial court was persuaded by Trailer Train’s argument that its fleet comes within this exemption. 
	(1979) 94 Cal.App.3d 382, 392, 156 
	Cal.Rptr. 431; 5 Witkin, 
	§ 4,
	Subdivision (c)(2) of section 
	11203 

	Trailer Train operates under a pooling agreement with a number of railroad companies. The agreement provides for rents based in part on mileage. Although it does not claim to be a railroad company, Trailer Train contends that because it is a party to a contractual arrangement between the railroads, it comes within the meaning of  At trial on the 1977–1980 tax assessment, it also argued that, as the corporate creation of a number of railroad companies, the ICC considers it to be an agent for those railroads.
	section 11203, subdivision (c)(2).
	 taxation. (Toyota of Visalia, Inc. v. 
	Department of Motor Vehicles (1984) 155 
	Cal.App.3d 315, 322, 202 Cal.Rptr. 190 

	[legislative intent is the primary rule of statutory **724 construction to which every other rule must yield]; Trailer Train did not present any evidence on this 
	California Sch. 
	Employees Assn. v. Jefferson Elementary 
	Sch. Dist. (1975) 45 Cal.App.3d 683, 
	691–692, 119 Cal.Rptr. 668.) 
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	question at the proceedings below. On this basis, the summary judgment in the first action should have been granted as a matter of law. (See *579  see also [mere conclusions in moving papers are insufficient to raise triable issue of fact].) In the second action, the trial court finding that because “Trailer Train is not a railroad, the arrangements it makes with railroads ... do not constitute arrangements between railroad companies” is also correct. Finally, the determination that Trailer Train is not a “
	Code Civ.Proc., § 437c, 
	subd. (c);
	C.L. Smith Co. v. Roger 
	Ducharme, Inc. (1977) 65 Cal.App.3d 735, 
	743, 135 Cal.Rptr. 483 
	(§ 11203, subd. 
	(c)(3).

	The Board has been taxing Trailer Train’s fleet under this law since the private car company began operations in 1955. Under California law, interpretations of statutory provisions by state administrative agencies are entitled to great weight when construing such provisions; generally, courts will not depart from the agency’s construction unless it is clearly erroneous or unauthorized. 
	(Coca-Cola Co. v. State Bd. of Equalization 
	(1945) 25 Cal.2d 918, 921, 156 P.2d 1; 

	General Dynamics Corp. v. County of San 
	General Dynamics Corp. v. County of San 
	Diego, supra, 108 Cal.App.3d at p. 140, 166 
	Cal.Rptr. 310.) 

	[5] In 1965, a Senate Fact Finding Committee on Revenue and Taxation reviewed the Private Car Tax Law. At that time, it recognized that Trailer Train was being taxed according to the PRCTL. The report refers to the tax as one “imposed on railroad 
	[5] In 1965, a Senate Fact Finding Committee on Revenue and Taxation reviewed the Private Car Tax Law. At that time, it recognized that Trailer Train was being taxed according to the PRCTL. The report refers to the tax as one “imposed on railroad 
	cars owned by private cars companies”; it does not limit the type of railroad cars to be included within the tax’s purview. The Legislature amended this statute in 1972, 1974, and 1978. (Stats.1972, ch. 9,  p. 10; Stats.1974, ch. 54, p. 117; Stats.1978, ch. 1209,  p. 3910.) We presume that the Legislature made these amendments with full knowledge of the Board’s construction of the statute. The Legislature’s failure to modify the statute to counteract the Board’s interpretation is a factor that we consider w
	§ 1,
	§ 1, 
	§ 4,
	(Coca-Cola Co. v. State 
	Bd. of Equalization, supra, 25 Cal.2d at p. 
	922, 156 P.2d 1; 
	Industrial Welfare 
	Com. v. Superior Court (1980) 27 Cal.3d 
	690, 708–709, 166 Cal.Rptr. 331, 613 P.2d 
	579, 
	449 U.S. 1029, 
	101 S.Ct. 602, 66 L.Ed.2d 492.) 


	In the 1976 escape assessment action, the trial court properly entered summary judgment for the Board on the first cause of action because the PRCTL applies to In the 1977–1980 assessments action, the *580 trial court also properly decided against Trailer Train on the merits of the exemption issue. 
	flatcars.
	9 

	The minute order granting the Board’s motion for summary judgment in the first action states that Trailer Train is subject to the PRCTL. If the trial court should not have reached this issue because, in fact, Trailer Train should have but did not exhaust its administrative remedies, summary judgment would have been required.[failure to 
	9 
	 (Miller v. United Airlines, Inc. (1985) 174 
	Cal.App.3d 878, 890–891, 220 Cal.Rptr. 684 
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	exhaust administrative remedies as jurisdictional defect; grant of summary judgment mandated].) 
	III. BOARD’S AUTHORITY TO LEVY ESCAPE ASSESSMENT 
	In the first action, the trial court denied Trailer Train’s motion and granted the Board’s motion for summary judgment on finding that **725 the Board had both constitutional and statutory authority to levy an escape assessment, even if based solely on a matter of opinion. The trial court also found Trailer Train’s contention that the escape assessment violated due process to be unsupported, noting that the taxpayer had sufficient opportunity to present the Board with evidence that would support its claim f
	the second cause of action,
	10 
	unjustified.
	unjustified.

	11 

	The fact that both parties moved for summary judgment on this issue does not conclusively establish the absence of a triable issue of fact; the trial court must independently determine the motions.overruled on another point in ) 
	 (Coast Elevator 
	Co. v. State Bd. of Equalization (1975) 44 Cal.App.3d 
	576, 583–584, 118 Cal.Rptr. 818, 
	Culligan Water Conditioning v. State Bd. of 
	Equalization (1976) 17 Cal.3d 86, 93, fn. 4, 130 
	Cal.Rptr. 321, 550 P.2d 593.

	Trailer Train also contends that by allowing the Board to levy an escape assessment based on a changed opinion of valuation, the principle of finality of administrative decisions will be violated. The Legislature has chosen to allow the Board four years in which to levy an escape assessment (§ 11318). As such, this argument is more properly addressed to the Legislature. (See 
	11 
	Hewlett-Packard Co. v. County of 
	Santa Clara (1975) 50 Cal.App.3d 74, 82, 123 
	Cal.Rptr. 195.) 

	[6] Both constitution and statute require the Board to levy the escape assessment. The constitutional provision requiring a uniform assessment has been interpreted to compel an escape assessment, even in the absence of statutory authorization, if property is not taxed at its full value. ) In fact, however, specifically requires the Board to levy an escape assessment “[i]f any property required to be assessed for any year wholly escapes assessment or escapes assessment in part due to the board’s underassessi
	 (Cal. Const., art. XIII, § 1)
	(Bauer-Schweitzer Malting Co. v. 
	City and County of San Francisco (1973) 8 
	Cal.3d 942, 946–947, 106 Cal.Rptr. 643, 
	506 P.2d 1019; 
	Hewlett-Packard Co. v. 
	County of Santa Clara, supra, 50 
	Cal.App.3d at pp. 81–82, 123 Cal.Rptr. 
	195.
	section 11315 
	General Dys 
	Corp. v. County of San Diego, supra, 108 
	Cal.App.3d 132, 166 Cal.Rptr. 310, 
	unjustified reductions of assessed value. (Id., 
	at pp. 135–136, 166 Cal.Rptr. 310.) 

	Trailer Train attempts to distinguish General 
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	Dynamics as a case in valuing “objective error” rather than a change of opinion, but we are not persuaded by its reasoning. For the same reasons that the assessor was required to levy an escape assessment in General Dynamics, the escape assessment pursuant to was proper here. By characterizing the Board staff’s action as “second guessing,” Trailer Train obscures the flaw in its case: that it has not, and apparently cannot, provide objective data—“hard numbers”—to support the amount of its claim for function
	section 11315 
	(Hewlett-Packard Co. v. 
	County of Santa Clara, supra, 50 
	Cal.App.3d at pp. 80–82, 123 Cal.Rptr. 195 

	[assessor required to levy escape assessment even if original assessor erred in judgment of value]; see  see also ) Faced with these facts, the trial court properly granted the Board’s motion for summary judgment on the second cause of action. (See ) 
	Cal. Const., art. XIII, § 1;
	§ 11315.
	Code Civ.Proc., § 
	437c, subd. (c).

	IV. SCOPE OF REVIEW 
	A. Challenge to Method or Application 
	[7] [8] [9] 
	In both actions, Trailer Train contends that the trial courts erred because **726 they did not use the independent judgment standard of review when sets out the standard of judicial review of an administrative assessment decision. In Bret Harte, the California Supreme Court distinguished between the standard to be applied to challenges to the application of a sound valuation method and challenges to the validity of the method itself. When the taxpayer claims that the Board of Equalization erroneously applie
	evaluating the Board’s 
	decisions.

	12 
	Bret 
	Harte Inn, Inc. v. City and County of San 
	Francisco, supra, 16 Cal.3d at pages 20–23, 
	127 Cal.Rptr. 154, 544 P.2d 1354, 
	(Id., at p. 23, 
	127 Cal.Rptr. 154, 544 P.2d 1354.) 

	The trial court in the escape assessment action did not 
	12 

	specify which standard of review it used. However, the 
	trial court’s minute order stated that “[t]he 
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	administrative record discloses that sufficient evidence was presented to support the higher valuation.” As both parties presume that this means the trial court applied the substantial evidence test, we also proceed from this assumption. 
	[10] 
	In the first action, the issue is not whether either of the valuation methods used is itself proper, but whether, when applying the valid valuation methods, the Board should reduce the assessed value of the fleet of flatcars for functional obsolescence. When reviewing this challenge to the application of the cost and income methods, the trial court was faced with a question of fact and was to determine only whether the Board findings were supported by substantial evidence in the administrative record. (See 
	Bret Harte Inn, Inc. v. City and 
	County of San Francisco, supra, 16 Cal.3d 
	at p. 23, 127 Cal.Rptr. 154, 544 P.2d 1354; 
	ITT World Communications, Inc. v. County 
	of Santa Clara (1980) 101 Cal.App.3d 246, 
	257, 162 Cal.Rptr. 186 
	Hunt-Wesson Foods, 
	Inc. v. County of Alameda (1974) 41 
	Cal.App.3d 163, 179, 116 Cal.Rptr. 160 

	[11] In the second action, Trailer Train also contends that the trial court should have exercised its independent judgment when reviewing Board findings. The trial court, 
	[11] In the second action, Trailer Train also contends that the trial court should have exercised its independent judgment when reviewing Board findings. The trial court, 
	after considering the Bret Harte case, indicated that it would apply the independent judgment test to the extent that Trailer Train challenged the validity of the method the Board employed, but that it would review all other issues using the substantial evidence test. The trial court’s careful application of these differing standards of review is precisely that set out in Bret Harte and is consistent with our determination of the standard of review properly applied by the trial court in the 1976 escape asse

	**727 Trailer Train also contends in the second action that the trial court, purporting to apply Bret Harte, misapplied it when finding that the selection of the method of valuation and the weight to be given to a particular value indicator rests in the Board’s sound discretion. Trailer Train contends that this is “curious and contradictory” because, under Bret Harte, the “Board’s selection of valuation methods is a question of law.” Trailer Train misconstrues the meaning of Bret Harte. 
	[12] 

	Bret Harte sets the standard of review that the trial court must use when a taxpayer challenges the validity of a particular method of valuation by contending that it does not produce a value that constitutes fair 
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	market value within the meaning of the California Constitution. 
	(Bret Harte Inn, Inc. 

	v. City and County of San Francisco, supra, 
	v. City and County of San Francisco, supra, 

	However, Bret Harte does not purport to overturn the established rule that, faced with several valid methods of valuation, the Board’s selection of a method, including the choice to apply a particular combination of methods, rests in its 
	16 Cal.3d at p. 23, 127 Cal.Rptr. 154, 544 
	P.2d 1354.) 
	discretion. (De Luz Homes, Inc. v. County of 
	San Diego (1955) 45 Cal.2d 546, 564, 290 
	P.2d 544; 
	ITT World Communications, Inc. 

	v.
	 County of Santa Clara, supra, 101 
	Cal.App.3d at p. 252, 162 Cal.Rptr. 186 

	[applying both De Luz and Bret Harte ].) The challenged finding refers to the Board’s selection from among valid methods of valuation, not the sort of challenge to the validity of a method that triggers Bret Harte ‘s higher standard of review. The trial court made this distinction; it did not misapply Bret Harte nor make inconsistent findings. 
	B. Fundamental Vested Right
	[13] Nevertheless, Trailer Train argues in both actions that the independent judgment test should apply because the Board did not have constitutional authority and because its decision affected a fundamental vested right. In most instances, when an adjudicatory decision made by an administrative agency affects a fundamental vested right, courts must make an independent judicial review of that decision; a fundamental vested right is too important to relegate it to exclusive administrative extinction. However
	[13] Nevertheless, Trailer Train argues in both actions that the independent judgment test should apply because the Board did not have constitutional authority and because its decision affected a fundamental vested right. In most instances, when an adjudicatory decision made by an administrative agency affects a fundamental vested right, courts must make an independent judicial review of that decision; a fundamental vested right is too important to relegate it to exclusive administrative extinction. However
	[14] [15] 

	to decisions of all administrative agencies. Review of a decision rendered by an agency of constitutional origin, granted limited judicial power by the state constitution itself, is limited to a determination of whether the agency’s findings are supported by substantial evidence. This substantial evidence rule applies whether or not the agency decision affects a fundamental vested right. ( *584 see 8 Witkin, Cal. Procedure (3d ed. 1985) Extraordinary Writs, pp. 892–893.) The California Supreme Court has cit
	Strumsky v. San Diego 
	County Employees Retirement Assn. (1974) 
	11 Cal.3d 28, 34–35, 112 Cal.Rptr. 805, 520 
	P.2d 29; 
	Washington v. State Personnel Bd. 
	(1981) 127 Cal.App.3d 636, 639–640, 179 
	Cal.Rptr. 637; 
	§ 265, 
	(Strumsky v. San Diego County 
	Employees Retirement Assn., supra, 11 
	Cal.3d at p. 35, 112 Cal.Rptr. 805, 520 P.2d 
	29 
	Covert v. State Board of 
	Equalization (1946) 29 Cal.2d 125, 131, 173 
	P.2d 545 
	Cochran v. Board of Supervisors (1978) 85 
	Cal.App.3d 75, 80, 149 Cal.Rptr. 304; 
	Cal. Const., art. XIII, § 19 
	substantial evidence test.
	13 


	13 
	Because we find that the Board acted as a constitutional agency, we need not resolve Trailer Train’s further contention that the decisions affected fundamental vested rights. 
	[16] Finally, Trailer Train contends that the burden of proving the validity of an escape assessment should be on the Board, rather than the taxpayer, because the Board is, in 
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	effect, challenging its original assessment. Courts have long presumed that the Board assesses all property correctly, placing on the taxpayer the burden of proving that an assessment is incorrect. **728 see The presumption of correctness has also been cited in at least one escape assessment case. (See Trailer Train cites only treatises and out-of-state authority in support of its contention. We are not persuaded that we should deviate from established California law. 
	(Utah 
	Construction Co. v. Richardson (1921) 187 
	Cal. 649, 654, 203 P. 401; 
	ITT World 
	Communications, Inc. v. County of Santa 
	Clara, supra, 101 Cal.App.3d at p. 257, 162 
	Cal.Rptr. 186.) 
	Bret Harte 
	Inn, Inc. v. City and County of San 
	Francisco, supra, 16 Cal.3d at p. 21, 127 
	Cal.Rptr. 154, 544 P.2d 1354.) 

	Economic obsolescence is a loss in property value due to factors outside the property itself, such as political or social factors. Functional obsolescence is a loss in property value due to some problem inherent in the property itself. 
	2 

	Trailer Train did not raise the multiple taxation issue in 
	6 

	V. ESCAPE ASSESSMENT PROCEDURE 
	V. ESCAPE ASSESSMENT PROCEDURE 
	V. ESCAPE ASSESSMENT PROCEDURE 

	In the first action, Trailer Train contends that the Board abused its discretion when it used the subsequent valuation rather than the original one. It argues that the Board could not legally use the subsequent valuation—eliminating the claim for functional obsolescence—because the staff did not conduct an audit that complied with Board procedures (see  and because the staff did not reappraise the entire fleet as required by 
	Cal.Admin.Code, tit. 
	18, § 191)
	section 11315. 

	[17] Trailer Train reads its cited authority too broadly. does not require 
	[17] Trailer Train reads its cited authority too broadly. does not require 
	[18] 
	Section 11315 

	a reappraisal of the entire fleet, but only an appraisal of the portion of the property that escaped assessment. In this case, the escape assessment was triggered by the lack of data, not additional data that would justify a *585 traditional audit. (See [the law does not require idle acts].) In any event, the trial court found that Bischof reviewed the entire original appraisal and the data underlying it. The audit regulation requires the Board to advise the taxpayer in writing of the findings based on the 
	Civ.Code, § 3532 
	(Cal.Admin.Code, tit. 18, § 191.


	[19] Trailer Train also suggests that the Board should have readjusted the 80 percent cost method/20 percent income method weighting after it disallowed the functional obsolescence claim in the 1976 escape assessment. The trial court found that the 80/20 weighting was appropriate even after deletion of the amount attributable to the functional obsolescence claim. The selection of a particular method of valuation from among valid methods, including the choice of combining methods at a particular ratio, rests
	discretion. (De Luz 
	Homes, Inc. v. County of San Diego, supra, 
	45 Cal.2d at p. 564, 290 P.2d 544; 
	ITT 
	World Communications Inc. v. County of 

	© 2018 Thomson Reuters. No claim to original U.S. Government Works. 
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	 of Equalization, 180 Cal.App.3d 565 (1986) 

	The Board did not abuse its discretion when using the subsequent appraisal, rather than the original appraisal allowing the claim for functional obsolescence. 
	Santa Clara, supra, 101 Cal.App.3d at p. 
	252, 162 Cal.Rptr. 186.) 

	VI. SUFFICIENCY OF EVIDENCE 
	VI. SUFFICIENCY OF EVIDENCE 

	In the first action, Trailer Train contends that, even if the substantial evidence test did apply, the trial court erred in finding that substantial evidence existed to support the Board’s findings. Specifically, Trailer Train challenges the Board finding that, “[w]ith some reservations as to the accuracy of Petitioner’s claimed obsolescence, and lacking an independent staff analysis, the staff allowed subject to audit the total reported obsolescence.” Trailer Train cites selected portions of the record tha
	(Hunt-Wesson Foods, Inc. v. County of 
	Alameda, supra, 41 Cal.App.3d at p. 176, 
	116 Cal.Rptr. 160.) 

	**729 Internal staff correspondence before the original assessment was completed clearly establishes staff concern about the functional obsolescence claim at the earliest stages of the original appraisal. The original appraisal was reviewed by a supervisor, but the record indicates no evidence to support Trailer Train’s 
	**729 Internal staff correspondence before the original assessment was completed clearly establishes staff concern about the functional obsolescence claim at the earliest stages of the original appraisal. The original appraisal was reviewed by a supervisor, but the record indicates no evidence to support Trailer Train’s 
	[20] [21] 

	contention that this constituted an “independent staff *586 analysis.” Finally, all claims made by taxpayers are necessarily made subject to audit. (See [board may request and car company must maintain records and data under PRCTL].) Although Trailer Train contends that a Board staff member testified that the appraisal was not susceptible to audit, the cited record does not support this 
	§§ 11652–
	11654 
	contention.
	contention.

	14 


	When asked by Trailer Train’s counsel “[s]o here the type of determination you made for Trailer Train’s functional obsolescence really isn’t subject to audit in any usual sense,” the supervisor replied, “[w]ell, I guess what you’re saying, not in the usual sense, but I think it can be checked, and I think it would be desirable to try and check it.” 
	14 

	Finally, Trailer Train contends that, by finding that the escape assessment was based on a matter of opinion, the trial court found, in effect, that another Board finding was incorrect—that Bischof concluded that “the staff had erred by allowing all the taxpayer’s claimed loss in value due to obsolescence.” Because we find that the Board must levy an escape assessment regardless of whether it is based on objective error or a matter of opinion (see Part III, ante ), we need not address this contention. 
	VII. TRIABLE ISSUE OF FACT 
	VII. TRIABLE ISSUE OF FACT 

	[22] In its final contention in the first action, Trailer Train argues that the trial court erred 
	© 2018 Thomson Reuters. No claim to original U.S. Government Works. 
	Trailer Train Co. v. State Bd.
	 of Equalization, 180 Cal.App.3d 565 (1986) 

	in granting the Board’s motion for summary judgment because it presented a triable issue of fact—whether the Board was improperly influenced by the need to issue a refund to Trailer Train when levying the escape The trial court granted the Board’s motion for summary judgment on the third cause of action—denial of due process—finding that Trailer Train had “been unable to present any facts to support [its allegations]. No evidence of improper motives on the part of the Board for levying the escape assessment
	assessment.
	assessment.

	15 

	After the administrative hearing was complete, Trailer Train also challenged that the Board’s decision to levy the escape assessment “was improperly affected by its interest in maximizing the Private Railroad Car Tax funds because they are the sole or primary support for its state assessment activities.” This claim was not raised at the administrative hearing and the record on appeal in the escape assessment action discloses no evidentiary support for it. As such, we do not consider this question in the fir
	After the administrative hearing was complete, Trailer Train also challenged that the Board’s decision to levy the escape assessment “was improperly affected by its interest in maximizing the Private Railroad Car Tax funds because they are the sole or primary support for its state assessment activities.” This claim was not raised at the administrative hearing and the record on appeal in the escape assessment action discloses no evidentiary support for it. As such, we do not consider this question in the fir

	Under  a trial court faced with a motion for summary judgment must decide whether the plaintiff has presented any facts that give rise to a triable issue
	Code of Civil Procedure section 
	437c,
	 or defense. (Eagle Oil 
	& Ref. Co. v. Prentice (1942) 19 Cal.2d 553, 
	555, 122 P.2d 264; 
	Del E. Webb Corp. v. 
	Structural Materials Co. (1981) 123 
	Cal.App.3d 593, 608, 176 Cal.Rptr. 824.) 

	Trailer Train’s contention that the Board acted from an improper motive when levying the escape assessment is pure speculation. In documents and by questioning at the administrative hearing, Trailer Train *587 attempted to suggest that the escape assessment was recommended to offset a substantial refund on which both 
	Trailer Train’s contention that the Board acted from an improper motive when levying the escape assessment is pure speculation. In documents and by questioning at the administrative hearing, Trailer Train *587 attempted to suggest that the escape assessment was recommended to offset a substantial refund on which both 
	parties had agreed (see fn. 4, ante ). At the administrative hearing, Bischof testified that he did not recommend the escape assessment as a means of offsetting the refund, that he considered the refund and the escape assessment to be “entirely separate issues.” This is the only evidence in the administrative record on this issue. Faced with this uncontroverted evidence, the trial court had no choice but to grant the Board’s motion for summary judgment on the third cause of action as a matter of law. (See )
	Code 
	Civ.Proc., § 437c, subd. (c).
	Estate of Ross (1962) 204 Cal.App.2d 
	82, 94, 22 Cal.Rptr. 135; 
	C.L. Smith 
	Co. v. Roger Ducharme, Inc., supra, 65 
	Cal.App.3d at p. 743, 135 Cal.Rptr. 483.) 


	VIII. DUE PROCESS 
	VIII. DUE PROCESS 

	In the second action, Trailer Train contends that the Board is inherently incapable of providing it with a hearing that comports with due process. Trailer Train raises five different grounds to support its claim: (1) that the Board has a financial interest in the outcome of the valuation process; (2) that Board counsel represented both the Board and the staff, an adversary party before the Board; (3) that the Board staff secretly advised the Board ex parte, an improper act for an adversary; (4) that the Boa
	© 2018 Thomson Reuters. No claim to original U.S. Government Works. 
	Trailer Train Co. v. State Bd.
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	Train the right to cross-examine a witness about confidential information on which the witness relied. The trial court rejected each contention in its findings of fact. An amicus brief filed by the State Tax Subcommittee of the Railway Progress Institute details the legal basis for Trailer Train’s due process challenge. 
	On appeal, Trailer Train contends that none of these findings are supported by substantial evidence. To remedy this due process violation, Trailer Train would have this court strike down the PRCTL as unconstitutional. 
	As the Board indicates in its brief, Trailer Train’s opening brief does not comply with the rules of court. (See ) Trailer Train contends that the trial court’s factual findings on the due process issues are incorrect, but cites only evidence that supports its position in its statement of facts, ignoring all evidence to the contrary. A reviewing court must presume that the record contains evidence to support every trial court finding of fact, and an appellant which contends that some particular finding is n
	As the Board indicates in its brief, Trailer Train’s opening brief does not comply with the rules of court. (See ) Trailer Train contends that the trial court’s factual findings on the due process issues are incorrect, but cites only evidence that supports its position in its statement of facts, ignoring all evidence to the contrary. A reviewing court must presume that the record contains evidence to support every trial court finding of fact, and an appellant which contends that some particular finding is n
	Cal. Rules of Court, 
	rule 13.
	 (In re Marriage of 
	Fink (1979) 25 Cal.3d 877, 887–888, 160 
	Cal.Rptr. 516, 603 P.2d 881; 
	City of Lomita 
	v. City of Torrance (1983) 148 Cal.App.3d 
	1062, 1069, 196 Cal.Rptr. 538), 

	when the record is as extensive as it is in this appeal. Trailer Train’s brief does not contain a complete statement of facts pertinent to the substantial evidence issues raised; therefore, we discuss the legal questions involved while presuming that the underlying trial court findings of fact are supported by 
	substantial evidence.
	substantial evidence.

	16 


	Even if we did not employ this presumption, we would uphold the trial court’s findings. We have reviewed the record on appeal and find the trial court’s findings of fact on all due process contentions to be supported by substantial evidence. (See fn. 17, post.) 
	16 

	[23] 
	[23] 
	[23] 
	The trial court found that Trailer Train did not prove the underlying, foundational facts necessary to establish four of its five due process claims when it found that Trailer Train did not establish a connecting link between the PRCTL revenues and the Board’s budget, that the Board separated its chief counsel’s advice to the Board and its staff presentation so as not to constitute a conflict of interest, that Board findings were not based on considerations outside the record, and that the Board decided the
	evidence” before it.
	17 
	Service Employees Internat. Union 


	v.
	v.
	the trial court’s findings of fact underlying the claims are binding on this court if supported by substantial evidence. (See [appellate court must measure facts, as found by trier of fact, against constitutional standard].) We presume that these findings of fact are supported by substantial evidence because 
	 City of Santa Barbara (1981) 125 
	Cal.App.3d 459, 469, 178 Cal.Rptr. 89), 
	People v. 
	Lawler (1973) 9 Cal.3d 156, 160, 107 
	Cal.Rptr. 13, 507 P.2d 621 
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	of defects in Trailer Train’s brief. (See ) Trailer Train has failed to establish the factual underpinnings of four of its five due process claims; thus, these claims fail. 
	In re 
	Marriage of Fink, supra, 25 Cal.3d at pp. 
	887–888, 160 Cal.Rptr. 516, 603 P.2d 881.

	Trailer Train also contends that the trial court applied erroneous legal standards when evaluating its due process claims. This contention fails to distinguish between the legal questions posed by the due process claims and the foundational facts that must be established before reaching those legal questions. Because the trial court found against Trailer Train on the foundational facts underlying four of its five due process claims, the trial court did not even need to reach the questions of law posed by th
	Trailer Train also contends that the trial court applied erroneous legal standards when evaluating its due process claims. This contention fails to distinguish between the legal questions posed by the due process claims and the foundational facts that must be established before reaching those legal questions. Because the trial court found against Trailer Train on the foundational facts underlying four of its five due process claims, the trial court did not even need to reach the questions of law posed by th
	Ward v. Village of Monroeville 
	(1972) 409 U.S. 57, 93 S.Ct. 80, 34 L.Ed.2d 267), 


	*589 On Trailer Train’s final ground of due process error, the trial court made no findings of fact; it found only that the documents Trailer Train sought to assist it in cross-examining a witness who relied on them were confidential and could not be disclosed. Because this claim involves a question of law (see 
	L.A. Teachers Union v. 

	L.A.see generally 9 Witkin, Cal. Procedure (3d ed. 1985) Appeal,  pp. 246–247), we must decide it. 
	 Cty. Bd. of Ed. (1969) 71 Cal.2d 551, 
	556, 78 Cal.Rptr. 723, 455 P.2d 827; 
	Matossian v. Fahmie (1980) 101 Cal.App.3d 
	128, 135, 161 Cal.Rptr. 532; 
	§ 241,

	[24] A Board witness testified that, out of 175 to 200 private car assessments, the cost method was used in all but 6 or 8 cases. When the witness began to distinguish those 6 or 8 assessments from that of Trailer Train, Trailer Train objected to the use of the testimony, in part, because the Board would not disclose the documentary taxpayer information about these 6 or 8 companies on which the witness relied. Trailer Train contends that the trial court’s act of overruling its objection and permitting this 
	The trial court properly ruled that Trailer Train was not denied the right of cross-examination with respect to this witness’ testimony. provides that, subject to limited exceptions not applicable in this action, “all information and records relating to the business affairs of persons required to report to the board pursuant to this part shall be held secret by the board.” ) The documents sought to be disclosed come within the meaning of.) As such, the Board had an obligation not to disclose the information
	Section 11655 
	(§ 11655, subd. (a).
	 this provision. (§§ 
	11652–
	11654

	IX. CHOICE OF VALUATION METHOD Finally, we reach the heart of Trailer Train’s 
	© 2018 Thomson Reuters. No claim to original U.S. Government Works. 
	Trailer Train Co. v. State Bd.
	 of Equalization, 180 Cal.App.3d 565 (1986) 

	case in the second action—that the Board should have used the income capitalization method rather than the replacement cost method when valuing its fleet. In support of this argument, Trailer Train contends that: 
	(1) its income is regulated by the ICC; (2) its income is comparable to what a reasonable purchaser could earn; (3) it suffered unusually high obsolescence; and (4) the Board violated its own rules (see  by applying the cost method instead of the The trial court found against Trailer Train on each point raised. 
	Cal.Admin.Code, tit. 18, §§ 6, 
	8)
	income 
	method.

	18 

	Rule 6 of the Board’s property tax rules  that the “replacement cost approach to value is ... preferred when ... reliable income data [is not] available and when the income from the property is not so regulated as to make such cost irrelevant.” Rule 8  that the “income approach to value ... is the preferred approach ... [of] appraisal ... when reliable sales data are not available and the cost approaches are unreliable because the reproducible property has suffered considerable ... functional obsolescence o
	Rule 6 of the Board’s property tax rules  that the “replacement cost approach to value is ... preferred when ... reliable income data [is not] available and when the income from the property is not so regulated as to make such cost irrelevant.” Rule 8  that the “income approach to value ... is the preferred approach ... [of] appraisal ... when reliable sales data are not available and the cost approaches are unreliable because the reproducible property has suffered considerable ... functional obsolescence o
	(Cal.Admin.Code, tit. 18, § 6, subd. (a)) provides
	(Cal.Admin.Code, tit. 18, § 8, subd. (a)) provides


	*590 **732 Key evidence brought out at trial persuades us to come to the same conclusion that the trial court did. Trailer Train reported to the Securities and Exchange Commission that it is not regulated by the ICC, although the ICC may prescribe the form of its records and inspect them. A resolution of the Board of Directors of Trailer Train established that the company does not even attempt to maximize profits. Trailer Train’s rates were even lower than the ICC interchange rates—rates that were never int
	[25] The question of whether the Board violated its own rules when applying the cost method or refusing to apply the income method is a question of law. The agency’s own interpretation of its regulation is entitled to great weight. (See see also 
	Wallace Berrie 
	& Co. v. State Bd. of Equalization (1985) 40 
	Cal.3d 60, 65, 219 Cal.Rptr. 142, 707 P.2d 
	204; 
	American Hospital Supply Corp. v. 
	State Bd. of Equalization (1985) 169 
	Cal.App.3d 1088, 1092, 215 Cal.Rptr. 744; 
	Culligan Water Conditioning v. 
	State Bd. of Equalization, supra, 17 Cal.3d 
	86, 93, 130 Cal.Rptr. 321, 550 P.2d 593.) 

	[26] By its directors’ statement, Trailer Train acknowledges that its rates are not designed to generate an adequate profit. It does not charge even what the ICC does for interchange rates. Thus, as the Board and the trial court found, use of the income method would not calculate the fair market value of the fleet because the Board’s rules provide for using the income method only when the taxpayer earns a reasonable profit on its property. (See ) Because Trailer Train’s claim of abnormal obsolescence depend
	Cal.Admin.Code, tit. 18, §§ 
	6, subd. (a), 
	8, subd. (a).
	(Cal.Admin.Code, tit. 18, § 6, subd. (a))

	[27] Faced with two or more valid, accurate methods of calculating fair market value, the 
	© 2018 Thomson Reuters. No claim to original U.S. Government Works. 
	Trailer Train Co. v. State Bd.
	 of Equalization, 180 Cal.App.3d 565 (1986) 

	Board, subject to requirements of fairness and uniformity, may exercise its discretion in using one or more ofWe *591 find that the Board properly exercised its discretion in accordance with its rules. 
	 them. (De Luz 
	Homes, Inc. v. County of San Diego, supra, 
	45 Cal.2d at p. 564, 290 P.2d 544; 
	ITT 
	World Communications v. County of Santa 
	Clara, supra, 101 Cal.App.3d at p. 252, 162 
	Cal.Rptr. 186.) 

	X. CONCLUSION 
	X. CONCLUSION 

	We have thoroughly reviewed each issue Trailer Train raised in both appeals and we find no merit in any of them. The judgments are affirmed. 
	ANDERSON, P.J., and POCHÉ, J., concur. 
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	101 Court of Appeal, Second District, Division 5, California. 
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	CHANSLOR-WESTERN OIL AND DEVELOPMENT COMPANY, a Delaware Corporation, Plaintiff and Appellant, v. William COOK, County Assessor of the County of Santa Barbara; Robert Campbell-Taylor, an Individual; Philip Rudnick, an Individual; Does 1 through 50, Defendants and Respondents. 
	Civ. 55422. | Jan. 24, 1980. | Hearing Denied May 14, 1980. 
	Synopsis 

	Oil and development company assessee brought action seeking to enjoin county assessor from disclosing certain information to assessee competitor, who was applying for change of assessment. The Superior Court, Santa Barbara County, Charles S. Stevens, J., entered order denying preliminary injunction against assessor, and assessee appealed. The Court of Appeal, Ashby, J., held that: (1) the numerous items in appraiser report which was prepared for assessee prior to its competitive bid on assets of certain pet
	Oil and development company assessee brought action seeking to enjoin county assessor from disclosing certain information to assessee competitor, who was applying for change of assessment. The Superior Court, Santa Barbara County, Charles S. Stevens, J., entered order denying preliminary injunction against assessor, and assessee appealed. The Court of Appeal, Ashby, J., held that: (1) the numerous items in appraiser report which was prepared for assessee prior to its competitive bid on assets of certain pet
	factor, assessee’s after-tax income, and acceptable rate of return to assessee, did not constitute market data which assessor shall disclose to assessee competitor but, rather, constituted assessee’s business affairs which assessor may not disclose except under court order pursuant to applicable statute, and (2) in defending his assessment of assessee competitor’s property, assessor had right to use information obtained from assessee competitor and market data obtained from assessee, but did not have right 

	Reversed. 
	Kaus, P. J., filed opinion in which he concurred in the result. 
	Attorneys and Law Firms 
	*409 **625 Thomas J. Fitzgerald and Thomas A. Lance, Los Angeles, for plaintiff and appellant. 
	Rudnick & Arrache and Brett L. Price, Bakersfield, for defendants and respondents. 
	Opinion 
	*410 ASHBY, Associate Justice. 
	Appellant Chanslor-Western Oil and Development Company appeals from an order denying a preliminary injunction against respondent William Cook (the County Assessor of Santa Barbara County) and his agents. 
	© 2018 Thomson Reuters. No claim to original U.S. Government Works. 
	Chanslor-Western Oil & Dev. Co. v.
	 Cook, 101 Cal.App.3d 407 (1980) 

	In 1976 appellant, through its parent company, Santa Fe Industries, Inc., acquired the assets of Westates Petroleum Company. Prior to making a competitive bid on Westates’ assets, appellant prepared a complex appraisal of the future net income stream derivable from Westates’ oil and gas producing properties. 
	Subsequent to the acquisition, the assessor obtained appellant’s records concerning this transaction, pursuant to his power under subdivision (d), to require a taxpayer to provide details of property acquisition transactions. It is appellant’s contention that the documents contained “(t)he assumptions and methodology used in generating such an appraisal (which) are top level corporate secrets which, if disclosed to competitor companies, would result in a serious if not total loss of competitive advantage in
	Revenue and Taxation Code section 441, 

	Chevron Oil Company, a competitor of appellant, has filed an application seeking reduction of the assessor’s assessment of one of its oil and gas producing properties. In defending his assessment of the Chevron property, the assessor proposes to introduce evidence of sales of comparable properties, including appellant’s purchase of Westates’ properties. 
	Appellant seeks a preliminary injunction restraining the assessor from disclosing, in the course of the Chevron proceeding, the following information acquired from appellant: 
	“7. The price paid for the working interest acquired; 
	“7. The price paid for the working interest acquired; 
	“8. The number of barrels of oil estimated by plaintiff and its parent, Santa Fe Industries, to be recoverable in the future from the working interest acquired by plaintiff; 
	*411 “9. The gross future income estimated by plaintiff and its parent to be recoverable from the working interest production acquired in the purchase; 
	“10. The crude oil price assumed by plaintiff on the projected date of acquisition; 
	“11. The maximum escalation of crude oil prices assumed by plaintiff and its parent for purposes of formulating their bid; 
	“12. The period of years for escalation of crude oil prices assumed by plaintiff and its parent in their computations; 
	“13. The expected net future operation profit projected by plaintiff and its parent for purposes of formulating their bid; 
	“14. The discount rate assumed by plaintiff and its parent, for purposes of reflecting their level of confidence regarding the risk associated with the acquired properties producing the projected future net operating profit and used in the calculations to project the expected present net worth of the working interest in the acquired properties; and “15. The effect of the royalty interests the acquired properties are subject to on the discount rate used by plaintiff and **626 its parent in formulating their 
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	bid on the acquired properties.”
	bid on the acquired properties.”
	bid on the acquired properties.”
	1 

	Six other items of information have already been disclosed by appellant to the public: (1) the names of the buyer and seller; (2) the fact that all oil and gas producing properties in North America were acquired in the purchase; (3) the respective oil fields and oil and gas leases acquired in the purchase; (4) the date of acquisition; (5) the percentage of royalty burden to which the properties acquired are subject; and (6) the working interest share acquired in the purchase. 

	The declarations supporting and opposing the issuance of an injunction and the testimony of appellant’s experts at the hearing on the motion were directed to the issue whether disclosure of the information in question would result in unfair competitive disadvantage to appellant. The trial court, although of the opinion that disclosure could cause competitive “havoc” to appellant, concluded that the information was “market data” which the assessor was entitled to disclose in defending his assessment of the C
	Appellant contends the trial court’s interpretation of the law is erroneous, and that under the pertinent provisions of the Revenue and *412 Taxation Code the assessor is required to maintain the confidentiality of the information disclosed by appellant to the assessor. We agree. 
	DISCUSSION 
	DISCUSSION 

	A taxpayer is required under compulsion of law to disclose to the assessor the details of property
	A taxpayer is required under compulsion of law to disclose to the assessor the details of property
	 acquisitions. (Rev. & Tax.Code, ss 

	 subd. (d), )
	 subd. (d), )
	441,
	462.

	2 


	Unless otherwise indicated, all section references hereafter are to the Revenue and Taxation Code. 
	2 

	The basic rule as to the information thus disclosed to the assessor is one of  provides: 
	confidentiality.
	3 
	Section 451

	The main purpose of the confidentiality requirement is to encourage full disclosure by the taxpayer supplying the information. (See 
	3 
	Gallagher v. Boller, 231 
	Cal.App.2d 482, 491, 41 Cal.Rptr. 880.) 

	“All information requested by the assessor or furnished in the property statement shall be held secret by the assessor. The statement is not a public document and is not open to inspection, except as provided in ”  subdivision (a), provides in part: “Except as otherwise provided in subdivisions (b) and (c) any information and records in the assessor’s office which are not required by law to be kept or prepared by the assessor . . . are not public documents and shall not be open to public There is no content
	“All information requested by the assessor or furnished in the property statement shall be held secret by the assessor. The statement is not a public document and is not open to inspection, except as provided in ”  subdivision (a), provides in part: “Except as otherwise provided in subdivisions (b) and (c) any information and records in the assessor’s office which are not required by law to be kept or prepared by the assessor . . . are not public documents and shall not be open to public There is no content
	Section 408.
	Section 408,
	inspection.”
	4 

	The California Records Act also contains exemptions in that “nothing in this chapter shall be construed to require disclosure of records that are: (P) . . . (i) Information required from any taxpayer in connection with the collection of local taxes which is received in confidence and the disclosure of the information to other persons would result in unfair competitive disadvantage to the person supplying such information; (P) . . . . (P) (k) Records the disclosure of which is exempted or prohibited pursuant
	4 
	Government Code section 6254 
	Statewide Homeowners, Inc. v. Williams, 30 
	Cal.App.3d 567, 569-570, 106 Cal.Rptr. 479.) 
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	Amendments to the statutes over the years have gradually increased a taxpayer’s access to information in the hands of the assessor, but these amendments have scrupulously maintained protection against the disclosure of information relating to the business affairs of other taxpayers. (See Ehrman, Administrative Appeal and Judicial Review of Property Tax Assessments in California The New Look (1970) 22 Hastings L.J. 1, 8-9.) 
	*413 The primary exceptions to this rule are “market data” subd. (b)), the assessor’s public list of transfers of property interests , and information ordered disclosed by a court in a proceeding initiated by a taxpayer to challenge the legality of his 
	(s 408, 
	(s 408.1)
	assessment (s 408, subd. (b).)
	assessment (s 408, subd. (b).)

	5 

	We exclude from discussion the sharing of information between assessors and law enforcement or certain designated official agencies. subds. (b), (c); see 
	We exclude from discussion the sharing of information between assessors and law enforcement or certain designated official agencies. subds. (b), (c); see 
	 (s 408,
	State Board of Equalization v. Watson, 68 Cal.2d 307, 
	311-312, 66 Cal.Rptr. 377, 437 P.2d 761.) 


	**627  subdivision (b), requires the assessor to provide “market data” and other records in his possession to an assessee of property upon request. However, market data is defined narrowly in subdivision (d), and both subdivisions (b) and (d) make clear that market data and other assessor’s records relating to the taxpayer’s assessment are not to be construed to require disclosure of information relating to the business affairs of other taxpayers. 
	Section 408,

	 subdivision (b), provides: 
	 subdivision (b), provides: 
	 subdivision (b), provides: 
	Section 408,

	“(b) The assessor may provide any appraisal data in his possession to the assessor of any county and shall provide any market data in his possession to an assessee of property or his designated representative upon request. The assessor shall permit an assessee of property or his designated representative to inspect at the assessor’s office any information and records, whether or not required to be kept or prepared by the assessor, relating to the appraisal and the assessment of his property. Except as provi
	Section 
	408.1,



	Market data is defined in subdivision (d) as follows 
	“For purposes of this section, ‘market data’ means any information in the assessor’s possession, whether or not required to be prepared or kept by him, relating to the sale of any property comparable to the property of the assessee, if the assessor bases his assessment of the assessee’s property, in whole or in part, on such comparable sale or sales. 
	“For purposes of this section, ‘market data’ means any information in the assessor’s possession, whether or not required to be prepared or kept by him, relating to the sale of any property comparable to the property of the assessee, if the assessor bases his assessment of the assessee’s property, in whole or in part, on such comparable sale or sales. 
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	The assessor shall provide the names of the seller and buyer of each property on which the comparison is based, the location of such property, the date of the sale, and the consideration paid for the property, whether paid in money or *414 otherwise, but for purposes of providing such market data, the assessor shall not display any document relating to the business affairs or property of another.” 
	The assessor shall provide the names of the seller and buyer of each property on which the comparison is based, the location of such property, the date of the sale, and the consideration paid for the property, whether paid in money or *414 otherwise, but for purposes of providing such market data, the assessor shall not display any document relating to the business affairs or property of another.” 
	(Emphasis added.) 

	Except with respect to item 7 on appellant’s list, the trial court erred in concluding that the challenged items of information constituted market data within the meaning of this section. Subdivision (d) indicates that market data is limited to the location of the property, the date of the sale, and the consideration paid for the property, if the assessor bases his assessment on such comparable sale. 
	requires the assessor to maintain a public list of transfers of interest in property. This section also contains a prohibition on disclosure of information relating to the business affairs of the owner, other than the expressly designated items of information: 
	Section 408.1 

	“(a) The assessor shall maintain a list of transfers of any interest in property, other than undivided interests, within the county, which have occurred within the 
	“(a) The assessor shall maintain a list of transfers of any interest in property, other than undivided interests, within the county, which have occurred within the 
	preceding two-year period. 

	“(b) The list shall be divided into geographical areas and shall be revised on the 30th day of each calendar quarter to include all such transactions which are recorded as of the preceding quarter. 
	“(b) The list shall be divided into geographical areas and shall be revised on the 30th day of each calendar quarter to include all such transactions which are recorded as of the preceding quarter. 
	“(c) The list shall contain the following information: 
	“(1) Transferor and transferee, if available; 
	“(2) Assessor’s parcel number; 
	“(3) Address of the sales property; 
	“(4) Date of transfer; 
	“(5) Date of recording and recording reference number; 
	“(6) Where it is known by the assessor, the consideration paid for such property; and 
	“(7) Additional information which the assessor in his discretion may wish to add to carry out the purpose and intent of this section. Other than sales information, the assessor shall not include infor **628 mation *415 on the list which relates to the business or business affairs of the owner of the property, information concerning the business carried on upon the subject property, or the income or income stream generated by the property.” 
	“(d) The list shall be open to inspection by any person. The assessor may require the payment of a nonrefundable fee equal 
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	to an amount which would reimburse local agencies for their actual administrative costs incurred in such inspections or ten dollars ($10), whichever is the lesser amount. 
	“(e) The provisions of this section shall not apply to any county with a population of under 50,000 people, as determined by the 1970 federal decennial census.” (Emphasis added.) 
	[1] Thus the numerous items in the appraisal report which was prepared for appellant prior to its competitive bid on the assets of Westates Petroleum Company, reflecting such matters as appellant’s assumptions as to the amount of oil recoverable, the cost of recovery, the future price of oil, the risk factor, appellant’s after-tax income, and the acceptable rate of return to appellant, do not constitute market data which the assessor shall disclose, but rather constitute business affairs of appellant which 
	section 408,

	[2] The provision in  subdivision (b), for court-ordered disclosure contemplates a somewhat different situation than the present one. Under that provision, Chevron, having initiated a proceeding challenging the legality of its assessment, might seek a court order requiring the assessor to disclose confidential information about appellant, and the court could weigh Chevron’s need for the information against the competitive disadvantage which would be suffered by appellant upon disclosure. (See Ehrman, Supra,
	[2] The provision in  subdivision (b), for court-ordered disclosure contemplates a somewhat different situation than the present one. Under that provision, Chevron, having initiated a proceeding challenging the legality of its assessment, might seek a court order requiring the assessor to disclose confidential information about appellant, and the court could weigh Chevron’s need for the information against the competitive disadvantage which would be suffered by appellant upon disclosure. (See Ehrman, Supra,
	section 408,

	clear. But certainly the assessor cannot on his own initiative disclose confidential information. 

	[3] Respondent argues that in defending his assessment of the Chevron property the assessor has the right to use any information in his possession, even if it relates to the business affairs of another taxpayer. Respondent relies upon which sets forth certain procedures to be used in a hearing on an application for reduction *416 of assessments, and which states in part: “The assessor may introduce new evidence of full cash value of a parcel of property at the hearing And may also introduce information obta
	section 1609.4, 
	Section 441.
	Section 408 
	451.
	(s 
	1609.6 
	(Code Civ.Proc., s 
	1858)
	Section 441” 

	[4] Another procedure by which a taxpayer may obtain information from the assessor is to request an exchange of information pursuant to  (See But that section, too, must be construed in light of and and thus it does not sanction a taxpayer’s 
	section 1606.
	Henderson v. 
	Bettis, 53 Cal.App.3d 486, 493-494, 126 
	Cal.Rptr. 199.) 
	sections 408 
	451, 
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	obtaining information about other taxpayers’ business affairs which would otherwise be secret. (Ehrman and Flavin Supra (1st ed. 1967) s 270, p. 248, fn. 9; Id. (1976 supp.) s 468, pp. 282-284.) 
	We conclude that with the exception of item 7, the trial court erred in denying appellant a preliminary injunction to restrain **629 the assessor from disclosing confidential 
	information at the Chevron hearing.
	6 

	This conclusion makes it unnecessary to consider appellant’s other arguments. 
	This conclusion makes it unnecessary to consider appellant’s other arguments. 

	The order denying a preliminary injunction is reversed. 
	STEPHENS, J., concurs. 
	STEPHENS, J., concurs. 
	KAUS, Presiding Justice, dissenting. 

	I concur in the result, but have nagging doubts concerning some of the court’s reasoning. 
	1. I cannot agree that the definition of 
	1. I cannot agree that the definition of 
	market data contained in does not include the information here involved: the subdivision speaks of “any information.” What saves appellant is, I believe the last proviso that the “assessor shall not display any document relating to the business affairs . . . of another.” Obviously this prohibition cannot be circumvented by withholding the *417 document and displaying copies or summaries containing the same information. 
	subdivision (b) of 
	section 408 


	2.
	2.
	2.
	 I do not believe the court’s reliance on c)(7) is warranted or necessary. That subsection refers to information available to the general public, as distinguished from taxpayers engaged in litigation with the assessor. 
	section 408.1(


	3.
	3.
	 Nevertheless the result of the court’s opinion is manifestly correct, not only because it accords with the spirit of the Revenue and Taxation Code, but also because, I believe, the information involved is a trade secret. (See i).) 
	Evid.Code, s 1060; 
	Gov.Code, s 6254(



	All Citations 
	101  407, 161 Cal.Rptr. 624 
	Cal.App.3d
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	Mr. James J. Rees, Deputy County Counsel 
	Office of Santa Clara County Counsel 
	County Government Center, East Wing 
	70 West Hedding Street 
	70 West Hedding Street 
	San Jose, CA 95110-1770 

	Re: Use of Information Relating to Third Parties as Evidence in an Assessment Appeals Board Hearing 
	Dear Mr. Rees: 
	Dear Mr. Rees: 

	In your letter of December 16, 1993, you asked us to respond to several questions concerning an apparent conflict between the assessor's right to collect and process appraisal data and the ability to use that data to defend an assessment appeal. In 
	Chanslor-western Oil & Dev. co. v. cook, 101 Cal. App. 3d 407 (1980), the plaintiff prevented the assessor from disclosing its 
	business records in his defense of an assessment of Chevron even 
	though it seemed clear that the data in question (although 
	technically not market data) was vital for a valid calculation of 
	the income approach to value. 
	the income approach to value. 

	In Trailer Train co. v. state Bd. of Equalization, 180 Cal. App. 3d 565 (1986) we were faced with a similar but not identical problem. Since our board is both the constitutionally assigned assessor and the statutorily designated appeals board, it was in theory already privy to the secret business records which were submitted to the board via the property statements of the various assessees. Our staff had extracted from the statements the general and administrative expenses and the maintenance costs for our 
	Mr. James J. Rees -2-January 14, 1994 
	mathematically correct. Trailer Train then moved that this calculation and the final income indicator be stricken on the ground that refusal to identify the assessees denied it the right to cross-examine the witnesses against it. In response the staff offered to produce copies of the eight property statements with the names of the submittors blanked out in order to meet the minimum requirements of Revenue and Taxation Code, subsection 11655(a), and it requested Trailer Train to make an offer of proof to dem
	In light of these facts and rulings we respond to your specific questions: 
	1. Can the assessor, or a consultant/appraiser acting on behalf of the assessor, properly use business information relating to property of third parties in appraising the property which is the subject of the Assessment Appeals Board hearing? 
	Yes, the assessor's duty is to find fair market value, and to do so the legislature has provided Revenue and Taxation Code, Sections 441, et. seq., so that he can collect the data necessary to make the proper and correct valuations. On appeal the board reviews the selection of data for comparability and the subsequent calculations for accuracy. 
	2. If so, how can such information be presented at the time of the hearing so as not to violate section 408 or any other section of the Revenue and Taxation Code? 
	The foregoing example of Trailer Train wherein our staff derived an industry-wide factor is the best way to present relevant data in a generic format. Often we are also able to find the same data that the taxpayers have made public via other non-confidential reports or company news releases. We have also used various commercial suppliers of data in conjunction with a testifying staff appraiser who merely verifies that the property statements support the commercially available material. 
	3. In light of the holding in Trailer Train are the taxpayer's rights of due process impaired by not disclosing the 
	' \ 
	; 
	Mr. James J. Rees -3-January 14, 1994 
	identjties of the third parties whose business information was used in making the appraisal? 
	Not as we presented the sequence in the actual hearing and at trial. Identification of the submittor goes only to convince the board that the data is comparable to the appellant and does not go to the accuracy of the subsequent calculations. Also, it should be noted that the appeals process requires the taxpayer to establish the value of his property by independent evidence, so he can always counter the assessor's data with his own as derived from his property and/or his industry study. Ultimately, if the s
	our intention is to provide timely, courteous and helpful responses to inquiries such as yours. Suggestions that help us to accomplish this goal are appreciated. 
	very truly yours, 
	very truly yours, 

	James M. 
	James M. 
	James M. 
	Williams 

	Staff Counsel III 
	Staff Counsel III 
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