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To Interested Parties:
Notice of Proposed Regulatory Action

The State Board of Equalization Proposes to Adopt Amendments to
California Code of Regulations, Title 18,
Section 1505, Morticians

NOTICE IS HEREBY GIVEN that the State Board of Equalization (Board), pursuant to the
authority vested in it by Revenue and Taxation Code (RTC) section 7051, proposes to adopt
amendments to California Code of Regulations, title 18, section (Regulation or Reg.) 1505,
Morticians. The proposed amendments rename the regulation from “Morticians” to “Funeral
Directors” and update all the references to “mortician” to refer to “funeral director” throughout
the regulation. The proposed amendments add a new subdivision (a) to include definitions for
the terms “funeral director,” “burial,” and “cash advances,” and renumber the regulation’s
current subdivisions. The proposed amendments add language to renumbered subdivision (b)(1)
and (2) to clarify when funeral directors are the retailers and consumers of specific items, such as
memorial books and DVDs, and delete the outdated footnote from renumbered subdivision
(b)(1). The proposed amendments add a new subdivision (b)(3), which provides an example of
how tax applies to the items on a funeral director’s invoice using a current tax rate. The
proposed amendments add a new paragraph (2) to renumbered subdivision (c) to provide updated
guidance regarding the application of tax to “cash advances,” and delete current subdivision
(b)(4), which provides less up-to-date guidance regarding the application of tax to
accommodation cash advances. The proposed amendments update renumbered subdivision
(c)(3) and delete outdated language from renumbered subdivision (c)(3) relating to the specific
amount of the veterans’ interment allowance paid by the United States Government. The
proposed amendments delete the outdated examples in current subdivision (b)(3). The proposed
amendments also make other minor changes for grammar and gender neutrality.

PUBLIC HEARING

The Board will conduct a meeting in Room 121, at 450 N Street, Sacramento, California, on
September 15-17, 2015. The Board will provide notice of the meeting to any person who
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requests that notice in writing and make the notice, including the specific agenda for the meeting,
available on the Board’s Website at www.boe.ca.gov at least 10 days in advance of the meeting.

A public hearing regarding the proposed regulatory action will be held at 9:30 a.m. or as soon
thereafter as the matter may be heard on September 15-17, 2015. At the hearing, any interested
person may present or submit oral or written statements, arguments, or contentions regarding the
adoption of the proposed amendments to Regulation 1505.

AUTHORITY

RTC section 7051

REFERENCE

RTC sections 6015 and 6381

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Summary of Existing L.aws and Regulations

California imposes sales tax on retailers for the privilege of selling tangible personal property at
retail. (RTC, § 6051.) Unless an exemption or exclusion applies, the tax is measured by a
retailer’s gross receipts from the retail sale of tangible personal property in California. (RTC, §§
6012, 6051.) Although sales tax is imposed on retailers, retailers may collect sales tax
reimbursement from their customers if their contracts of sale so provide. (Civ. Code, § 1656.1;
Reg. 1700, subd. (a)(1).)

When sales tax does not apply, California use tax is imposed, measured by the sales price of
property purchased from a retailer for storage, use, or other consumption in California. (RTC, §§
6201, 6401.) The use tax is imposed on the person actually storing, using, or otherwise
consuming the property. (RTC, § 6202.)

The term “retail sale” means a sale of tangible personal property for any purpose other than
resale in the regular course of business. (RTC, § 6007, subd. (a)(1).) The term “seller” includes
“every person engaged in the business of selling tangible personal property of a kind the gross
receipts from the retail sale of which are required to be included in the measure of the sales tax.”
(RTC, § 6014.) Also, the term “retailer” includes “[e]very seller who makes any retail sale or
sales of tangible personal property . ...” (RTC, § 6015, subd. (a)(1).)

Federal and California law limit the application of California’s sales and use taxes to transactions
in interstate and foreign commerce. The Board adopted Regulation 1610, Interstate and Foreign
Commerce, to generally prescribe the application of California’s sales and use taxes to
transactions involving the movement of tangible personal property into and out of California.
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Also, federal and California law limit the application of California’s sales and use taxes to
transactions involving the United States (U.S.) Government. (RTC, §§ 6352, 6381.) And, the
Board adopted Regulation 1614, Sales to the United States and Its Instrumentalities, to generally
prescribe the circumstances under which gross receipts from the sale of tangible personal
property to the U.S. Government and the consumption of tangible personal property purchased
by the U.S. Government are exempt from sales and use tax under federal and California law.

In addition, California law provides that, in accordance with regulations prescribed by the Board,
a deduction may be taken if a retailer has purchased property for some other purpose than resale,
has reimbursed his or her vendor for sales tax or has paid the use tax with respect to the property,
and has resold the property prior to making any use of the property other than retention,
demonstration, or display while holding it for sale in the regular course of business. (RTC, §
6012). And, the Board adopted Regulation 1701, Tax-Paid Purchases Resold, to generally
prescribe the circumstances under which a retailer may claim such a deduction.

Finally, the Board adopted Regulation 1505 to provide specific guidance to morticians regarding
the proper application of sales and use tax. The regulation explains when morticians are retailers
and when they are consumers of tangible personal property for sales and use tax purposes. It
also provides guidance to morticians on sales in interstate and foreign commerce, sales to the
U.S. Government, treatment of cash advances, tax-paid purchases resold, and “pre-need
agreements.” Regulation 1505°s provisions initially became effective August 1, 1933, they were
amended and renumbered as Regulation 1505 in 1970, and they have not been amended since
1980.

Effect. Objective, and Benefits of the Proposed Amendments to Regulation 1505
Need for Clarification

Board staff determined that there were issues with Regulation 1505 because:

¢ The terminology used in the regulation is outdated;

e The regulation does not reflect the current goods and services provided by the burial
service industry;

e There have been changes in the interment allowance provided by the U.S. Government,
which is specifically referred to in the regulation; and

» It is no longer necessary for the regulation to provide detailed guidance and examples
regarding the application of tax to amounts burial service providers receive directly from
a federal agency because recent procedural changes allow the U.S. Department of
Veterans Affairs (VA) to pay death benefits directly to the surviving party, instead of the
burial service provider.
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Interested Parties Process

The Board’s Business Taxes Committee (BTC) staff prepared draft amendments to update
Regulation 1505 to address the issues described above and a discussion paper explain the draft
amendments. Both were provided to interested parties.

As relevant here, the draft amendments added a new subdivision (a) to Regulation 1505 to define
the terms “morticians” and “cash advances,” and renumbered the regulation’s current
subdivisions. The draft amendments also added “memorial books and digital video discs” as
examples of tangible personal property sold by morticians in renumbered subdivision (b)(1).

On January 27, 2015, BTC staff conducted an interested parties meeting to discuss the draft
amendments. No written comments were submitted prior to or at the interested parties meeting,
however, staff received and worked with interested parties’ informal suggestions to refine the
draft amendments, including a suggestion to change the title of the regulation from “Morticians”
to “Funeral Director.” Additionally, after the interested parties meeting, BTC staff received a
letter dated February 16, 2015, from Sarah Adams, Vice President of Tax, Service Corporation
International. The letter requested the Board consider an amendment to renumbered subdivision
(b)(2) to include a reference to memorial books and DVDs that would mirror the BTC staff’s
draft amendments to renumbered subdivision (b)(1), which Board staff incorporated.

April 28, 2015 Business Taxes Committee Meeting

Subsequently, staff prepared Formal Issue Paper 15-003 and distributed it to the Board Members
for consideration at the Board’s July 28, 2015, BTC meeting. Formal Issue Paper 15-003
recommended that the Board propose to change the name of Regulation 1505 from “Morticians”
to “Funeral Directors” and update all the references to “mortician” to refer to “funeral director”
throughout the regulation. The change to the title of the regulation from “Morticians” to
“Funeral Directors” was suggested by interested parties and BTC staff agreed this term is more
indicative of the industry and the person responsible for reporting tax.

The formal issue paper recommended that the Board propose to add a new subdivision (a) to
Regulation 1505, and renumber the regulation’s current subdivisions. The formal issue paper
recommended that new subdivision (a) include a definition for the new term “funeral director,”
and the term “burial,” which is used in the definition of “funeral director,” in order to update the
regulation and provide clarity regarding the terms used throughout the regulation. The formal
issue paper recommended that the Board propose to update the regulation to more succinctly
refer to “cash advances,” instead of “accommodation cash advances.” The formal issue paper
also recommended that the Board propose to include a definition for the term “cash advances” in
subdivision (a) to provide additional clarity, add a new paragraph (2) to renumbered subdivision
(c) to provide updated guidance regarding the application of tax to “cash advances,” renumber
current subdivision (b)(2) as subdivision (c)(3), delete current subdivision (b)(4), which provides
less up-to-date guidance regarding the application of tax to accommodation cash advances, and
renumber current subdivision (b)(5) as subdivision (c)(4).
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The formal issue paper recommended that the Board propose to add language to renumbered
subdivision (b)(1) and (2) to update the regulation and clarify when funeral directors are the
retailers and consumers of specific items, such as memorial books and DVDs. The formal issue
paper recommended that the Board propose to rephrase the last sentence in renumbered
subdivision (b)(1) to make it grammatically correct, and delete the footnote from renumbered
subdivision (b)(1), which was intended to provide additional notice regarding a 1972 amendment
to Regulation 1505, but is no longer relevant. The formal issue paper also recommended that the
Board propose to add a new paragraph (3) to renumbered subdivision (b) to provide an updated
and more helpful example of how tax applies to the items on a typical funeral director’s invoice
using a current tax rate.

Additionally, the formal issue paper explained that Regulation 1505, subdivision (b)(2) currently
states, in part, “[e]ffective August 1, 1973, the United States Veterans Administration will pay an
interment allowance, up to $150, in addition to the regular funeral and burial allowance for
veterans.” However, the interment allowance provided by section 2303(b) of title 38 of the
United States Code has been increased several times since Regulation 1505 was last amended,
section 2303(b) currently provides that the interment allowance is $700, and section 2303(c) now
requires the VA to annually increase the interment allowance to reflect increases in the consumer
price index. Accordingly, the formal issue paper recommended that the Board proposed to delete
the language in renumbered subdivision (¢)(3) that refers to a specific dollar amount for the
interment allowance so there is no future need to amend the regulation each time the interment
allowance changes. Also, the United States “Veterans Administration” was renamed the
“Department of Veterans Affairs” since Regulation 1505 was last amended in 1980. So, the
formal issue paper also recommended that the Board propose to update Regulation 1505 by
adding “Government” to the end of the title of renumbered subdivision (¢)(3), changing the
references to the “United States” to “U.S.” in renumbered subdivision (c)(3), and revising the
remaining references to the “Veterans Administration” to refer to the “Department of Veterans
Affairs” in renumbered subdivision (¢)(3).

Furthermore, effective, July 7, 2014, the VA amended its regulations regarding the payment of
burial benefits to authorize payments of burial and funeral costs at the maximum amount
authorized by law through automated systems directly to an eligible surviving spouse or any
other eligible person. (38 C.F.R. §3.1702 (2014).) With these new federal procedures, there will
rarely be a payment directly by the VA to a funeral director. Accordingly, the formal issue paper
recommended that the Board propose to delete, as unnecessary, current subdivision (b)(3) of the
regulation, which provides examples that demonstrate how to prorate U.S. Government
payments.

Lastly, the formal issue paper recommended that the Board propose to make other minor changes
to Regulation 1505 for grammar and gender neutrality.

At the conclusion of the Board’s discussion of Formal Issue Paper 15-003 during the April 28,
2015, BTC meeting, the Board Members unanimously voted to propose the amendments to
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Regulation 1505 recommended in the formal issue paper. The Board determined that the
proposed amendments to Regulation 1505 are reasonably necessary to have the effect and
accomplish the objective of clarifying and updating the regulation to address the issues (or
problems) referred to above.

The Board anticipates that the proposed amendments to Regulation 1505 will promote fairness
and benefit funeral directors, consumers, Board staff, and the Board by providing updated
guidance about how tax applies to the goods and services currently provided by the burial service
industry. The Board has performed an evaluation of whether the proposed amendments to
Regulation 1505 are inconsistent or incompatible with existing state regulations and determined
that the proposed amendments are not inconsistent or incompatible with existing state regulations
because Regulation 1505 is the only state regulation that provides specific guidance to
morticians regarding the proper application of sales and use tax, and none of the proposed
amendments conflict with Regulations 1610, 1614, and 1701 referred to above. In addition, the
Board has determined that there are no comparable federal regulations or statutes to Regulation
1505 or the proposed amendments to Regulation 1505.

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS

The Board has determined that the adoption of the proposed amendments to Regulation 1505
will not impose a mandate on local agencies or school districts, including a mandate that is
required to be reimbursed under part 7 (commencing with section 17500) of division 4 of title 2
of the Government Code.

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND SCHOOL
DISTRICTS

The Board has determined that the adoption of the proposed amendments to Regulation 1505
will result in no direct or indirect cost or savings to any state agency and will result in no cost or
savings in federal funding to the State of California. The Board has also determined that the
adoption of the proposed amendments to Regulation 1505 result in no direct or indirect cost to
any local agency or school district that is required to be reimbursed under part 7 (commencing
with section 17500) of division 4 of title 2 of the Government Code, and will result in no other
non-discretionary cost or savings imposed on local agencies.

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY
AFFECTING BUSINESS

The Board has made an initial determination that the adoption of the proposed amendments to
Regulation 1505 will not have a significant, statewide adverse economic impact directly
affecting business, including the ability of California businesses to compete with businesses in
other states.

The adoption of the proposed amendments to Regulation 1505 may affect small business.
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NO KNOWN COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES

The Board is not aware of any cost impacts that a representative private person or business
would necessarily incur in reasonable compliance with the proposed action.

RESULTS OF THE ECONOMIC IMPACT ASSESSMENT REQUIRED BY
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b)

The Board has determined that the adoption of the proposed amendments to Regulation 1505 are
not a major regulation, as defined in Government Code section 11342.548 and California Code
of Regulations, title 1, section 2000. Therefore, the Board has prepared the economic impact
assessment required by Government Code section 11346.3, subdivision (b)(1), and included it in
the initial statement of reasons. The Board has determined that the adoption of the proposed
amendments to Regulation 1505 will neither create nor eliminate jobs in the State of California
nor result in the elimination of existing businesses nor create or expand business in the State of
California. Furthermore, the Board has determined that the adoption of the proposed
amendments to Regulation 1505 will not affect the benefits of Regulation 1505 to the health and
welfare of California residents, worker safety, or the state’s environment.

NO SIGNIFICANT EFFECT ON HOUSING COSTS

The adoption of the proposed amendments to Regulation 1505 will not have a significant effect
on housing costs.

DETERMINATION REGARDING ALTERNATIVES

The Board must determine that no reasonable alternative considered by it or that has been
otherwise identified and brought to its attention would be more effective in carrying out the
purpose for which the action is proposed, would be as effective and less burdensome to affected
private persons than the proposed action, or would be more cost effective to affected private
persons and equally effective in implementing the statutory policy or other provision of law than
the proposed action.

CONTACT PERSONS

Questions regarding the substance of the proposed amendments should be directed to Monica
Gonzalez Silva, Tax Counsel III, by telephone at (916) 323-3138, by e-mail at
Monica. Silva@boe.ca.gov, or by mail at State Board of Equalization, Attn: Monica Gonzalez
Silva, MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082.

Written comments for the Board’s consideration, notice of intent to present testimony or
witnesses at the public hearing, and inquiries concerning the proposed administrative action
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should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445-
2130, by fax at (916) 324-3984, by e-mail at Richard.Bennion@boe.ca.cov, or by mail at State
Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 942879,
Sacramento, CA 94279-0080.

WRITTEN COMMENT PERIOD

The written comment period ends at 9:30 a.m. on September 15, 2015, or as soon thereafter as
the Board begins the public hearing regarding the adoption of the proposed amendments to
Regulation 1505 during the September 15-17, 2015, Board meeting. Written comments received
by Mr. Rick Bennion at the postal address, email address, or fax number provided above, prior to
the close of the written comment period, will be presented to the Board and the Board will
consider the statements, arguments, and/or contentions contained in those written comments
before the Board decides whether to adopt the proposed amendments to Regulation 1505. The
Board will only consider written comments received by that time.

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF
PROPOSED REGULATION

The Board has prepared an underscored and strikeout version of the text of Regulation 1505
illustrating the express terms of the proposed amendments. The Board has also prepared an
initial statement of reasons for the adoption of the proposed amendments to Regulation 1505,
which includes the economic impact assessment required by Government Code section 11346.3,
subdivision (b)(1). These documents and all the information on which the proposed amendments
are based are available to the public upon request. The rulemaking file is available for public
inspection at 450 N Street, Sacramento, California. The express terms of the proposed
amendments and the initial statement of reasons are also available on the Board’s Website at
www.boe.ca.gov.

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE
SECTION 11346.8

The Board may adopt the proposed amendments to Regulation 1505 with changes that are
nonsubstantial or solely grammatical in nature, or sufficiently related to the original proposed
text that the public was adequately placed on notice that the changes could result from the
originally proposed regulatory action. If a sufficiently related change is made, the Board will
make the full text of the proposed regulation, with the change clearly indicated, available to the
public for at least 15 days before adoption. The text of the resulting regulation will be mailed to
those interested parties who commented on the original proposed regulation orally or in writing
or who asked to be informed of such changes. The text of the resulting regulation will also be
available to the public from Mr. Bennion. The Board will consider written comments on the
resulting regulation that are received prior to adoption.
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AVAILABILITY OF FINAL STATEMENT OF REASONS

If the Board adopts the proposed amendments to Regulation 1505, the Board will prepare a final
statement of reasons, which will be made available for inspection at 450 N Street, Sacramento,
California, and available on the Board’s Website at www. boe.ca.gov.

Sincerely,
¢ Joann Richmond, Chief
Board Proceedings Division
JR:reb
STATE BOARD OF EQUALIZATION
BOARD APPROVED
At the & 2©/5 Board Meeting

[

Joann Richwfond, Chief
Board Proceedings Division



Initial Statement of Reasons for
Proposed Amendments to California Code of Regulations,

Title 18, Section 1505, Morticians

SPECIFIC PURPOSE, PROBLEM INTENDED TO BE ADDRESSED, NECESSITY, AND
ANTICIPATED BENEFITS

Current Law

Revenue and Taxation Code (RTC) section 6051 imposes California sales tax on retailers for the
privilege of selling tangible personal property at retail. Unless an exemption or exclusion
applies, the tax is measured by a retailer’s gross receipts from the retail sale of tangible personal
property in California. (RTC, §§ 6012, 6051.) Although sales tax is imposed on retailers,
retailers may collect sales tax reimbursement from their customers if their contracts of sale so
provide. (Civ. Code, § 1656.1; Cal. Code Regs., tit. 18, § (Reg.) 1700, subd. (a)(1).)

When sales tax does not apply, California use tax is imposed, measured by the sales price of
property purchased from a retailer for storage, use, or other consumption in California. (RTC, §§
6201, 6401.) The use tax is imposed on the person actually storing, using, or otherwise
consuming the property. (RTC, § 6202.)

The term “retail sale” means a sale of tangible personal property for any purpose other than
resale in the regular course of business. (RTC, § 6007, subd. (a)(1).) The term “seller” includes
“every person engaged in the business of selling tangible personal property of a kind the gross
receipts from the retail sale of which are required to be included in the measure of the sales tax.”
(RTC, § 6014.) Also, the term “retailer” includes “[e]very seller who makes any retail sale or
sales of tangible personal property . ...” (RTC, § 6015, subd. (a)(1).)

Federal and California law limit the application of California’s sales and use taxes to transactions
in interstate and foreign commerce. The State Board of Equalization (Board) adopted California
Code of Regulations, title 18, section (Regulation) 1610, Interstate and Foreign Commerce, to
generally prescribe the application of California’s sales and use taxes to transactions involving
the movement of tangible personal property into and out of California.

Also, federal and California law limit the application of California’s sales and use taxes to
transactions involving the United States (U.S.) Government. (RTC, §§ 6352, 6381.) And, the
Board adopted Regulation 1614, Sales to the United States and Its Instrumentalities, to generally
prescribe the circumstances under which gross receipts from the sale of tangible personal
property to the U.S. Government and the consumption of tangible personal property purchased
by the U.S. Government are exempt from sales and use tax under federal and California law.

In addition, California law provides that, in accordance with regulations prescribed by the Board,
a deduction may be taken if a retailer has purchased property for some other purpose than resale,
has reimbursed his or her vendor for sales tax or has paid the use tax with respect to the property,
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and has resold the property prior to making any use of the property other than retention,
demonstration, or display while holding it for sale in the regular course of business. (RTC, §
6012). And, the Board adopted Regulation 1701, Tax-Paid Purchases Resold, to generally
prescribe the circumstances under which a retailer may claim such a deduction.

Finally, the Board adopted Regulation 1505, Morticians, to provide specific guidance to
morticians regarding the proper application of sales and use tax. The regulation explains when
morticians are retailers and when they are consumers of tangible personal property for sales and
use tax purposes. It also provides guidance to morticians on sales in interstate and foreign
commerce, sales to the U.S. Government, treatment of cash advances, tax-paid purchases resold,
and “pre-need agreements.” Regulation 1505’s provisions initially became effective August 1,
1933, they were amended and renumbered as Regulation 1505 in 1970, and they have not been
amended since 1980.

Proposed Amendments

Need for Clarity

Board staff determined that there were issues (or problems) within the meaning of Gov. Code, §
11346.2, subdivision (b)(1)) with Regulation 1505 because:

e The terminology used in Regulation 1505 is outdated;

e The regulation does not reflect the current goods and services provided by the burial
service industry;

e There have been changes in the interment allowance provided by the U.S. Government,
which is specifically referred to in the regulation; and

e It is no longer necessary for the regulation to provide detailed guidance and examples
regarding the application of tax to amounts burial service providers receive directly from
a federal agency because recent procedural changes allow the U.S. Department of
Veterans Affairs (VA) to pay death benefits directly to the surviving party, instead of the
burial service provider.

Interested Parties Process

The Board’s Business Taxes Committee (BTC) staff prepared draft amendments to update
Regulation 1505 to address the issues described above and a discussion paper explaining the
draft amendments. Both were provided to interested parties.

As relevant here, the draft amendments added a new subdivision (a) to Regulation 1505 to define
the terms “morticians” and “cash advances,” and renumbered the regulation’s current
subdivisions. The draft amendments also added “memorial books and digital video discs™ as
examples of tangible personal property sold by morticians in renumbered subdivision (b)(1).

On January 27, 2015, BTC staff conducted an interested parties meeting to discuss the draft
amendments. No written comments were submitted prior to or at the interested parties meeting,
however, staff received and worked with interested parties’ informal suggestions to refine the
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draft amendments, including a suggestion to change the title of the regulation from “Morticians”
to “Funeral Director.” Additionally, after the interested parties meeting, BTC staff received a
letter dated February 16, 2015, from Sarah Adams, Vice President of Tax, Service Corporation
International. The letter requested the Board consider an amendment to renumbered subdivision
(b)(2) to include a reference to memorial books and DVDs that would mirror the BTC staff’s
draft amendments to renumbered subdivision (b)(1), which Board staff incorporated.

April 28, 2015 Business Taxes Committee Meeting

Subsequently, staff prepared Formal Issue Paper 15-003 and distributed it to the Board Members
for consideration at the Board’s July 28, 2015, BTC meeting. Formal Issue Paper 15-003
recommended that the Board propose to change the name of Regulation 1505 from “Morticians”
to “Funeral Directors” and update all the references to “mortician” to refer to “funeral director”
throughout the regulation. The change to the title of the regulation from “Morticians” to
“Funeral Directors” was suggested by interested parties and BTC staff agreed this term is more
indicative of the industry and the person responsible for reporting tax.

The formal issue paper recommended that the Board propose to add a new subdivision (a) to
Regulation 1505, and renumber the regulation’s current subdivisions. The formal issue paper
recommended that new subdivision (a) include a definition for the new term “funeral director,”
and a definition for the term “burial,” which is used in the definition of the term “funeral
director,” in order to update the regulation and provide clarity regarding the terms used
throughout the regulation. The formal issue paper recommended that the Board propose to
update the regulation to more succinctly refer to “cash advances,” instead of “accommodation
cash advances.” The formal issue paper also recommended that the Board propose to include a
definition for the term “cash advances” in subdivision (a) to provide additional clarity, add a new
paragraph (2) to renumbered subdivision (c) to provide updated guidance regarding the
application of tax to “cash advances,” renumber current subdivision (b)(2) as subdivision (c)(3),
delete current subdivision (b)(4), which provides less up-to-date guidance regarding the
application of tax to accommodation cash advances, and renumber current subdivision (b)(5) as
subdivision (c)(4).

The formal issue paper recommended that the Board propose to add language to renumbered
subdivision (b)(1) and (2) to update the regulation and clarify when funeral directors are the
retailers and consumers of specific items, such as memorial books and DVDs. The formal issue
paper recommended that the Board propose to rephrase the last sentence in renumbered
subdivision (b)(1) to make it grammatically correct, and delete the footnote from renumbered
subdivision (b)(1), which was intended to provide additional notice regarding a 1972 amendment
to Regulation 1505, but is no longer relevant. The formal issue paper also recommended that the
Board propose to add a new paragraph (3) to renumbered subdivision (b) to provide an updated
and more helpful example of how tax applies to the items on a typical funeral director’s invoice
using a current tax rate.

Additionally, the formal issue paper explained that Regulation 1505, subdivision (b)(2) currently

states, in part, “[e]ffective August 1, 1973, the United States Veterans Administration will pay an
interment allowance, up to $150, in addition to the regular funeral and burial allowance for
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veterans.” However, the interment allowance provided by section 2303(b) of title 38 of the
United States Code has been increased several times since Regulation 1505 was last amended,
section 2303(b) currently provides that the interment allowance is $700, and section 2303(c) now
requires the VA to annually increase the interment allowance to reflect increases in the consumer
price index. Accordingly, the formal issue paper recommended that the Board propose to delete
the language in renumbered subdivision (c)(3) that refers to a specific dollar amount for the
interment allowance so there is no future need to amend the regulation each time the interment
allowance changes. Also, the United States “Veterans Administration” was renamed the
“Department of Veterans Affairs” since Regulation 1505 was last amended in 1980. So, the
formal issue paper also recommended that the Board propose to update Regulation 1505 by
adding “Government” to the end of the title of renumbered subdivision (c)(3), changing the
references to the “United States” to “U.S.” in renumbered subdivision (¢)(3), and revising the
remaining references to the “Veterans Administration” to refer to the “Department of Veterans
Affairs” in renumbered subdivision (¢)(3).

Furthermore, effective, July 7, 2014, the VA amended its regulations regarding the payment of
burial benefits to authorize payments of burial and funeral costs at the maximum amount
authorized by law through automated systems directly to an eligible surviving spouse or any
other eligible person. (38 C.F.R. § 3.1702 (2014).) With these new federal procedures, there
will rarely be a payment directly by the VA to a funeral director. Accordingly, the formal issue
paper recommended that the Board delete, as unnecessary, current subdivision (b)(3) of the
regulation, which provides examples that demonstrate how to prorate U.S. Government
payments.

Lastly, the formal issue paper recommended that the Board propose to make other minor changes
to Regulation 1505 for grammar and gender neutrality.

At the conclusion of the Board’s discussion of Formal Issue Paper 15-003 during the April 28,
2015, BTC, the Board Members unanimously voted to propose the amendments to Regulation
1505 recommended in the formal issue paper. The Board determined that the proposed
amendments to Regulation 1505 are reasonably necessary for the specific purpose of clarifying
and updating the regulation to address the issues (or problems) referred to above.

The Board anticipates that the proposed amendments to Regulation 1505 will promote fairness
and benefit funeral directors, consumers, Board staff, and the Board by providing updated
guidance about how tax applies to the goods and services currently provided by the burial service
industry.

The proposed amendments to Regulation 1505 were not mandated by federal law or regulations.
There is no previously adopted or amended federal regulation that is identical to Regulation 1505
or the proposed amendments to Regulation 1505.

DOCUMENTS RELIED UPON
The Board relied upon Formal Issue Paper 15-003, the exhibits to the issue paper, and the

comments made during the Board’s discussion of the issue paper during its April 28, 2015, BTC
meeting in deciding to propose the amendments to Regulation 1505 described above.
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ALTERNATIVES CONSIDERED

The Board considered whether to begin the formal rulemaking process to adopt the proposed
amendments to Regulation 1505 at this time or, alternatively, whether to take no action at this
time. The Board decided to begin the formal rulemaking process to adopt the proposed
amendments to Regulation 1505 at this time because the Board determined that the proposed
amendments are reasonably necessary for the reasons set forth above.

The Board did not reject any reasonable alternative to the proposed amendments to Regulation
1505 that would lessen any adverse impact the proposed action may have on small business or
that would be less burdensome and equally effective in achieving the purposes of the proposed
action. No reasonable alternative has been identified and brought to the Board’s attention that
would lessen any adverse impact the proposed action may have on small business, be more
effective in carrying out the purposes for which the action is proposed, would be as effective and
less burdensome to affected private persons than the proposed action, or would be more cost
effective to affected private persons and equally effective in implementing the statutory policy or
other provision of law than the proposed action.

INFORMATION REQUIRED BY GOVERNMENT CODE SECTION 11346.2,
SUBDIVISION (b)(5) AND ECONOMIC IMPACT ASSESSMENT REQUIRED BY
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b)

The proposed amendments clarify the terms used in the regulation, update the guidance currently
provided in the regulation so that the regulation corresponds with current industry practice, and
provide a current example of how tax applies to a typical transaction using a current tax rate.
The proposed amendments do not mandate that individuals or businesses do anything that is not
already required by the Sales and Use Tax Law (RTC, § 6001 et seq.) or Regulation 1505, and
there is nothing in the proposed amendments that would significantly change how individuals
and businesses would generally behave, in the absence of the proposed regulatory action, or that
would impact revenue. Therefore, the Board estimates that the proposed amendments will not
have a measurable economic impact on individuals and businesses. And, the Board has
determined that the proposed amendments to Regulation 1505 are not a major regulation, as
defined in Government Code section 11342.548 and California Code of Regulations, title 1,
section 2000, because the Board has estimated that the proposed amendments will not have an
economic impact on California business enterprises and individuals in an amount exceeding fifty
million dollars ($50,000,000) during any 12-month period.

Further, based on these facts and all of the information in the rulemaking file, the Board has also
determined that the adoption of the proposed amendments to Regulation 1505 will neither create
nor eliminate jobs in the State of California nor result in the elimination of existing businesses
nor create or expand business in the State of California.

Furthermore, Regulation 1505 does not regulate the health and welfare of California residents,

worker safety, or the state’s environment. Therefore, the Board has also determined that the
adoption of the proposed amendments to Regulation 1505 will not affect the benefits of
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Regulation 1505 to the health and welfare of California residents, worker safety, or the state’s
environment.

The forgoing information also provides the factual basis for the Board’s initial determination that
the adoption of the proposed amendments to Regulation 1505 will not have a significant adverse

economic impact on business.

The proposed amendments to Regulation 1505 may affect small businesses.
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Text of Proposed Amendments to

California Code of Regulations, Title 18, Section 1505

1505. MertieiansFuneral Directors.

(a) Definitions.

(1) Funeral] Director. “Funeral director” means any person or entity that is engaged in

providing a burial service or services and may include, but is not limited to, funeral directors,

undertakers. morticians. embalmers. or cemetery brokers.

(2) Burial. “Burial” means all legal methods of disposing of the remains of a deceased
person, including. but not limited to, interment, cremation, burial at sea. and medical school
donation.

(3) Cash Advances. “Cash advances” means funds paid out to third parties as a courtesy to
the client for items that are part of the funeral service but not generally sold by the funeral
director.

(ab) In General.

(1) MertieiansFuneral Directors as Retailers. MertieiansFuneral directors are retailers of
caskets, boxes, vaults, and clothing. They alse are also retailers of any other tangible personal
property such as memorial books and digital video discs (DVDs) furnished in connection
with rendering their services if a separate charge is made for such property. Haless-otherwise
exempt-tlax applies to the sales price of all tangible personal property sold by
meortietansfuneral directors, unless otherwise exempt. HENat

(2) MestietansFuneral Directors as Consumers. MertietansFuneral directors are consumers of
acknowledgment cards, memorial folders, registration books, embalming fluid, cosmetics,
eye caps, morgue supplies, car stickers, and-prayer books, memorial books, and DVDs which
are furnished by them in connection with services they render unless a separate charge is
made for such property. Tax applies to the sales price to-the-mertietan-of all tangible personal
property sold to and consumed by himthe funeral director.

(3) Example of Application of Tax. In the example below, the burial package includes the
basic services of the funeral director and staff, transfer of the decedent to the funeral home,
embalming, dressing, cosmetology and placement of the decedent in a casket, facility and
staff for ceremony, equipment and staff for committal service, on-line funeral notice, one
visitation period, use of hearse, one “life-tribute” DVD, and a premium memorial box set.
The client chose to purchase a maple casket and 10 additional DVDs for their family.

Funeral director’s invoice to client:

Maple Casket (1) 2.895.00
Additional Copies of Life Tribute DVD (1) ($25/ea. x 10) 250.00
Total of Items Subject to Tax $3.145.00

Traditional Chapel Burial Package $4.945.00




Fees for Cash Advance items:

County filing fee 12.00
Certified copy of Death Certificate 21.00
Organist 225.00
Total Fees $258.00
Total Nontaxable $5.203.00
Total Taxable $3.145.00
Sales Tax ($3.145.00) x 8.25% 259.46
Grand Total $8.607.46

(t) = Tangible personal property

(bc) Application of Tax to Specific Types of Transactions.

(1) Sales in Interstate or Foreign Commerce. The sale of a casket and other tangible personal
property by a mertietanfuneral director, which heis delivereds or shippeds to an out-of-state
point pursuant to the agreement of sale, is regarded as a sale in interstate or foreign
commerce and is exempt from the tax. The facts that the death of the deceased occurred in
this state, that the contracting parties are residents of this state, and that services are held in
this state prior to the shipment, are immaterial.

(2) Cash Advances. Tax does not apply to cash advances for such items as cemetery charges,
newspaper notices, airplane tickets, ministerial fees, and flowers.

(23) Sales to the United States (U.S.) Government. All or a portion of charges for funerals of
veterans and other persons may be paid by the United-StatesU.S. Department of Veterans
Admams&a&enAffalrs or by the Somal Securlty Admlmstratlon E£fee{we—zér&gas{—}—}9$’3—

may take a deductlon for sales to the Hmteel—S%atesU S Government when claims filed by
them with federal agencies are paid directly to the mertietansfuneral directors regardless of

method of billing. If funeral charges are paid by another person, there is no tax exemption
even though such person may receive reimbursement from a federal agency and even though
the amount received as reimbursement is assigned or endorsed over to the merticianfuneral
director as a credit against those charges.

In computing the allowable exemption, the funeral allowance and the interment allowance
must be treated separately.

(A) Funeral allowance payments received directly from a federal agency are to be
prorated between funeral charges for sales or tangible personal property and charges for
exempt services. None are to be allocated to aceommedatien-cash advances. The only
exception will be when a portion of a payment is clearly identified as applying to
something for which a mertietanfuneral director has made a specific charge.
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(B) Payments received directly from the United-StatesU.S. Department of Veterans

AdministrationAffairs which are identified as interment allowances are to be prorated
between sales of tangible personal property used in actual interment and charges or
advances for services in connection with the interment. The only exception will be when
a portion of the payment is clearly identified as applying to something pertaining to
interment for which the mertietanfuneral director has made a specific charge.
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(34) Tax-Paid Purchases Resold. A mertieianfuneral director may claim a “tax-paid

purchases resold” deduction if the mertietanfuneral director reimbursed the vendor for tax
which the vendor is required to pay to the state or has paid use tax with respect to the
property and has resold the property prior to making any use of it.
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(ed) “Pre-Need” Agreements. Where a merticianfuneral director, cemetery association or other
person enters into an agreement with a customer to provide services upon the death of the
customer, no sale occurs for sales and use tax purposes until the services are rendered.

An amount designated as “sales tax” in the agreement will be considered an estimate of tax
which may become due when the services are rendered. No sales tax should be paid to the board
in connection with “pre-need” agreements until the services are rendered.

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 6015 and
6381, Revenue and Taxation Code.
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Regulation History

Type of Regulation: Sales and Use Tax
Regulation: 1505
Title: Morticians

Preparation: Monica Silva
Legal Contact: Monica Silva

The State Board of Equalization proposes to update the name of Regulation
1505 and update the information, tax rates, and examples in Regulation 1505.

History of Proposed Regulation:

September 15-17, 2015 Public Hearing

July 3, 2015 OAL publication date; 45-day public comment period begins;
Interested Parties mailing

June 22, 2015 Notice to OAL

April 28, 2015 Business Tax Committee, Board Authorized Publication
(Vote 5-0)

Sponsor: NA

Support: NA

Oppose: NA
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