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Dear Interested Party :

Enclosed are the Agenda, Issue Paper, Revenue Estimate and draft regulation for the
June 30, 2005 Business Taxes Committee meeting. This meeting will address the proposed
amendments to Regulation 1620, Interstate and Foreign Commerce.

Action 1 on the Agenda consists of items on which we believe industry and staff are in full
agreement. If you wish to have the consent item (Action 1) discussed fully at the Committee
meeting, you must contact a Board Member prior to Thursday, June 23, 2005, to request removal
of the item from the Consent Agenda. In addition, please notify Ms. Leila Khabbaz, Supervisor,
Business Taxes Committee Unit, after you contact a Board Member’s Office. Ms. Khabbaz may
be reached at (916) 322-5271.

If you are interested in other topics being considered by the Business Taxes Committee, you may
refer to the “Board Meetings and Committee Information” page on the Board’s Internet web site
(http://www.boe.ca.gov/meetings/meetings.htm#two) for copies of Committee discussion or
issue papers, minutes, a procedures manual and calendars arranged according to subject matter
and by month.

Thank you for your input on these issues and | look forward to seeing you at the Business Taxes
Committee meeting at 9:30 a.m. on June 30, 2005 in Room 121 at the address shown above.

Sincerely,

Randie L. Henry, Deputy Director
Sales and Use Tax Department
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AGENDA — June 30, 2005 Business Taxes Committee Meeting
Proposed Regulatory Changes for Application of Tax to the Use of Locomotives Purchased Outside the State
Regulation 1620, Interstate and Foreign Commerce

Action 1 — Agreed Upon Items Adopt proposed amendments to Regulation 1620, Interstate and

Foreign Commerce, as agreed upon by staff and interested parties:

e Add new subdivision 1620(b)(6), and

e Incorporate locomotives in appropriate examples provided in
renumbered subdivision 1620(b)(7)

Agenda, pages 2-3.

Action 2 — Authorization to Publish Recommend publication of amendments to Regulation 1620 as
adopted in the above action.

Operative Date: None
Implementation: 30 days following OAL approval
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AGENDA — June 30, 2005 Business Taxes Committee Meeting
Proposed Regulatory Changes for Application of Tax to the Use of Locomotives Purchased Outside the State

Regulation 1620, Interstate and Foreign Commerce

Action Item

Staff and Industry’s Proposed Regulatory Language

Action 1 — Agreed Upon Items
Amendments to Regulation 1620

(6) PURCHASE FOR USE IN THIS STATE - LOCOMOTIVES — 90-DAY TEST. A
locomotive purchased outside of California which is brought into California is regarded as having
been purchased for use in this state if the first functional use of the locomotive is in California.
When the locomotive is first functionally used outside of California, the locomotive will
nevertheless be presumed to have been purchased for use in this state if it is brought into California
within 90 days after its purchase, exclusive of any time of shipment to California or time of storage
for shipment to California, unless:

(A) Physically Located Outside California. Use tax will not apply if the locomotive is
used, stored, or both used and stored outside of California one-half or more of the time during the
six-month period immediately following its entry into this state.

(B) Used in_Interstate or Foreign Commerce. Use tax will not apply to transactions
involving locomotives if one-half or more of the miles traveled by the locomotive during the six-
month period immediately following its entry into California are commercial miles traveled in
interstate or foreign commerce.

Such use will be accepted as proof of an intent that the property was not purchased for use in
California. For purposes of subdivision (b)(6), the term “commercial’” applies to business uses and
excludes personal use. However, the term “commercial” is not limited to for-profit businesses.

(67) EXAMPLES OF INTERSTATE AND FOREIGN COMMERCE. Examples of what
constitutes interstate or foreign commerce include, but are not limited to the following:

Example 9. Property is transported by a commercial vehicle, vessel, eraircraft, or locomotive from
another state or country to California or from California to another state or country. While engaged
in this transportation, the commercial vehicle, vessel, e+ aircraft, or locomotive also transports
property from one point in California to another.

Example 10. A commercial vehicle, vessel, er aircraft, or locomotive is dispatched from one
location in California to another location in California to pick up property and transport it to another
state or country.
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AGENDA — June 30, 2005 Business Taxes Committee Meeting
Proposed Regulatory Changes for Application of Tax to the Use of Locomotives Purchased Outside the State
Regulation 1620, Interstate and Foreign Commerce

Action Item | Staff and Industry’s Proposed Regulatory Language

Example 12. A vehicle, vessel, or aircraft, or locomotive transports persons or property for
commercial purposes (a) from California to another state or country; (b) from another state or
country to California; (c) entirely within California, but the vehicle, vessel, o aircraft, or locomotive
picks up persons or property arriving in California via train, bus, truck, vessel, or aircraft from
another state or country and then transports the persons or property in a continuous route or journey
to one or more California locations or to locations in another state or country.

Agenda-Regulation.doc 6-19-03

G:\BTC\BTC TOPICS - 2005\050301BTCT - Locomotives\Papers\Issue paper\1620 - 6-30-05 - locomotives - agenda.doc
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Proposed Regulatory Changes for Application of Tax to
the Use of Locomotives Purchased Outside the State -
Regulation 1620, Interstate and Foreign Commerce

Issue

Should Regulation 1620, Interstate and Foreign Commerce, be amended to clarify the application of use
tax to transactions involving locomotives purchased from retailers, delivered outside the state, and
subsequently used in California?

Staff Recommendation

Staff recommends the adoption of a new subdivision 1620(b)(6) to the regulation to clarify that
transactions involving locomotives will receive the same tax treatment as provided in subdivision
1620(b)(4) for vehicles, vessels, and aircraft. Under the provisions of subdivision 1620(b)(4), a vehicle,
vessel, or aircraft purchased from a retailer and first functionally used outside of California will be
presumed to have been purchased for use in this state if the property is brought into California within 90
days after the date of purchase. The 90-day period is exclusive of any time of shipment to California or
of storage prior to shipment to California. However, use tax will not apply to the transaction if:
e The vehicle, vessel, or aircraft is used and/or stored outside of the state one-half or more of the time during
the six-month period immediately following its entry into the state, or

e One-half or more of the distance traveled by the vehicle, vessel, or aircraft during the six-month period
immediately following its entry into the state is for use in interstate or foreign commerce.

Proposed subdivision 1620(b)(6) would apply these same provisions to transactions involving a
locomotive purchased from a retailer and first functionally used outside of California.

Staff also recommends that current subdivision 1620(b)(6) be renumbered to 1620(b)(7) and the word
“locomotives” be added to appropriate examples in this subdivision.

Staff’s proposed amendments are shown in Exhibit 2. See Issue Paper pages 5-8, and Agenda Action Item 1.

Other Alternative(s) Considered
Do not adopt the proposed amendments to Regulation 1620, Interstate and Foreign Commerce.

Page 1 of 6
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Background

Revenue and Taxation Code (RTC) sections 6246, 6247, and 6248 provide authority for the application
of tax when tangible personal property (property) is purchased from retailers, delivered outside of
California, and subsequently brought into this state for storage, use, or other consumption. Such
transactions are subject to use tax if it is established that the property was purchased for use in
California. If a buyer, however, can document that the property was purchased for use outside of
California as provided by these sections, the transaction is a sale in interstate commerce and is not
subject to use tax.

RTC section 6246 establishes the general presumption that property purchased outside of California and
subsequently brought into the state was purchased from a retailer for purposes of storage, use, or other
consumption in this state.

RTC section 6247 establishes the further presumption that property delivered outside of California to a
known California resident was purchased from a retailer for storage, use, or other consumption in this
state. A purchaser can counter this presumption by giving a signed, written statement to the retailer
asserting that the property was purchased for use at a designated point or points outside of California or by
providing other satisfactory documentation to the Board.

RTC section 6248 was amended during the last legislative session by Senate Bill (SB) 1100 (Stats. 2004,
Ch. 226), effective October 2, 2004. Prior to this effective date, RTC section 6248 established the
presumption that a vehicle subject to registration under Division 3, Chapter 1, of the Vehicle Code (that is,
an on-road vehicle such as an automobile, bus, truck, or trailer) is purchased for use in California, if the
vehicle is brought into this state within 90 days of its purchase date. After June 30, 2006, the 90-day
presumption for vehicles will again be in effect. During the intervening period of October 2, 2004,
through June 30, 2006, RTC section 6248 establishes a 12-month presumption and extends the
presumption to vehicles, vessels, and aircraft. That is, for vehicles, vessels, and aircraft delivered outside
of California, it is presumed that such property was purchased for use in this state if it was brought into
this state within 12 months of the purchase date. For this 12-month test period, the presumption may be
rebutted by satisfactory documentary evidence supporting that the vehicle, vessel, or aircraft was
purchased for use outside of California during the first 12 months of ownership. Such documentation may
include evidence of registration with a proper authority outside of California.

It should be noted that, prior to the amendments enacted by SB 1100, RTC sections 6246, 6247, and
6248 did not directly address the application of use tax to transactions involving vessels and aircraft
delivered outside of California. However, provisions concerning purchases of various kinds of
transportation equipment were implemented through language in Regulation 1620, particularly
subdivisions 1620(b)(3) through (6). Beginning in 1999, a series of amendments to subdivision 1620(b)

were promulgated to provide uniform guidelines for transactions involving vehicles, vessels, and

aircraft.

The following provisions, which are unaffected by SB 1100, are common to subdivisions 1620(b)(3)
through (5):

Page 2 of 6



BOE-1489-J REV. 2 (1-00)
FORMAL ISSUE PAPER

Issue Paper Number: 05 - 003

EPC

e To qualify for the sales and use tax exclusion, the first functional use of the property must occur outside of
California.

e Property brought into the state prior to the end of the applicable test period is presumed to have been
purchased for use inside this state.

e Purchasers who have brought property into this state prior to the end of the applicable test period are
afforded an opportunity to rebut the presumption.

These subdivisions have the following specific provisions:

e Subdivision 1620(b)(3) applies to out-of-state deliveries to California residents. Property brought into this
state by a resident within 90 days of its purchase is presumed to have been purchased for use in this state.

e Subdivisions 1620(b)(4) and (5) provide guidelines for wvehicles, vessels, and aircraft delivered
out-of-state and subsequently brought into this state. Subdivision 1620(b)(4) provides for a 90-day test
period applying to transactions prior to October 2, 2004, and after June 30, 2006. Subdivision 1620(b)(5)
provides for a 12-month test period applying to transactions from October 2, 2004, through June 30, 2006.

Subdivision 1620(b)(6) provides a number of examples that illustrate the application of tax under
subdivisions 1620(b)(3) through (5).

In subdivisions 1620(b)(3), (4), and (5), criteria for rebutting the presumption of purchase for use in-
state depend on the type of property and length of the test period. For sales to known California
residents, subdivision 1620(b)(3) provides that property is not presumed to have been purchased for use
in-state if it was used and/or stored outside of the state one-half or more of the time during the six-month
period immediately following its entry into this state. This criterion also applies to vehicles, vessels, and
aircraft subject to the 90-day test period provided in subdivision 1620(b)(4). In addition, a certain level
of interstate or foreign commercial use may rebut the presumption. Purchasers of vehicles, vessels, and
aircraft subject to the 90-day and 12-month test periods in subdivisions 1620(b)(4) and (5) may rebut the
presumption of intended in-state use by documenting that one-half or more of the distance traveled
during the six months immediately following entry of the property into this state was for use in interstate
or foreign commerce.

In a letter dated January 24, 2005, Ms. Joan Armenta-Roberts from KPMG (KPMG) requested that
transactions involving locomotives be afforded the same tax treatment under Regulation 1620 as that
afforded to charter buses, trucks, trailers, intermodal cargo containers, vessels, and aircraft when used as
common carriers of passengers and/or property in interstate or foreign commerce. KPMG'’s request was
made on behalf of the Union Pacific Railroad Company (UPRR) and the Burlington Northern and Santa
Fe Railway Company (BNSF) in anticipation of new locomotive purchases. The new locomotives are
needed to meet the emission standards required under a Memorandum of Mutual Understandings and
Agreements that railroad companies entered into with the California Air Resources Board.

In particular, KPMG proposed that the Board add a new subdivision 1620(b)(6) to Regulation 1620 to
apply the 90-day test provisions in subdivision 1620(b)(4) specifically to locomotive purchases. In
addition, KPMG proposed that current subdivision 1620(b)(6), which includes examples of interstate
and foreign commerce, be renumbered as (b)(7) and that locomotives be incorporated into appropriate
examples.
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Staff Recommendation

A. Description of the Staff Recommendation

Staff believes that KPMG’s proposal is reasonable. Affording transactions involving locomotives
the same tax treatment under Regulation 1620 as that currently afforded to vehicles, vessels, and
aircraft provides for a consistent approach to such transactions. Accordingly, staff recommends that
the following language be added to Regulation 1620, subdivision (b):

(6) PURCHASE FOR USE IN THIS STATE - LOCOMOTIVES — 90-DAY TEST. A
locomotive purchased outside of California which is brought into California is regarded as
having been purchased for use in this state if the first functional use of the locomotive is in
California. When the locomotive is first functionally used outside of California, the
locomotive will nevertheless be presumed to have been purchased for use in this state if it is
brought into California within 90 days after its purchase, exclusive of any time of shipment
to California or time of storage for shipment to California, unless:

(A)Physically Located Outside California. Use tax will not apply if the locomotive is
used, stored, or both used and stored outside of California one-half or more of the time
during the six-month period immediately following its entry into this state.

(B) Used in Interstate or Foreign Commerce. Use tax will not apply to transactions
involving locomotives if one-half or more of the miles traveled by the locomotive during the
six-month period immediately following its entry into California are commercial miles
traveled in interstate or foreign commerce.

Such use will be accepted as proof of an intent that the property was not purchased for use in
California. For purposes of subdivision (b)(6), the term “commercial” applies to business
uses and excludes personal use. However, the term “commercial” is not limited to for-profit
businesses.
In addition, current subdivision 1620(b)(6) will be renumbered as 1620(b)(7) and the word
“locomotive” will be added to appropriate examples in the renumbered subdivision. The
renumbered subdivision and the amended examples are shown on pages 6 and 7 of Exhibit 2, the
proposed draft of Regulation 1620.

It should be noted that provisions in subdivision 1620(b)(5) concerning a 12-month test for
purchases of vehicles, vessels, and aircraft do not apply to locomotive purchases. The language in
SB 1100 that enacted the 12-month test specifically applies to vehicles, vessels, and aircraft, but
does not reference locomotives.

Finally, it should be noted that the specific exemption provided in RTC section 6368.5, and
corresponding subdivision 1620(c), for rail freight cars used in interstate or foreign commerce does
not apply to locomotives. Rail freight cars are distinct from locomotives. They are not powered and
are designed to transport goods from one location to another. Locomotives are designed to provide
the power for moving the rail freight cars.

B. Pros of the Staff Recommendation

e Clarifies application of use tax to transactions involving locomotives delivered outside California and
subsequently used inside the state.
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e Establishes the same application of tax for transactions involving locomotives as for other types of
commercial transportation, such as vehicles, vessels, and aircraft.

C. Cons of the Staff Recommendation
Requires added amendment of a recently amended regulation.

D. Statutory or Regulatory Change

No statutory change needed. However, the recommendation will require amendment of Regulation
1620.

E. Administrative Impact
Adoption of the proposed amendment will cause no significant administrative impact.

F. Fiscal Impact

1. Cost Impact

The will be no additional costs. Affected taxpayers consist of the two interstate railroad
companies, both of whom are engaged in the rulemaking process.

2. Revenue Impact

None. The proposed amendment clarifies current practice. See Revenue Estimate
(Exhibit 1).

G. Taxpayer/Customer Impact

Enhances understanding about the application of use tax to purchases of locomotives delivered
outside the state.

H. Critical Time Frames

Implementation will take place 30 days following approval of the amendments by the State Office of
Administrative Law. There is no operative date. Amendments are retroactive.

Alternative 1

A. Description of the Alternative
Do not adopt the proposed amendments to Regulation 1620.

B. Pros of the Alternative
Does not require regulatory amendment.

Page 5 of 6
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C. Cons of the Alternative
Does not clarify the application of tax to out-of-state purchases of locomotives.

D. Statutory or Regulatory Change
None.

E. Administrative Impact
None.

F. Fiscal Impact

1. Cost Impact
None.

2. Revenue Impact
None.

G. Taxpayer/Customer Impact
Would not clarify application of use tax to purchases of locomotives delivered outside the state.

H. Critical Time Frames
None.

Prepared by: ~ Tax Policy Division, Sales and Use Tax Department

Current as of:  June 8, 2005
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REVENUE ESTIMATE STATE OF CALIFORNIA
BOARD OF EQUALIZATION

/8’ BOARD OF EQUALIZATION
A REVENUE ESTIMATE

PROPOSED REGULATORY CHANGES FOR APPLICATION OF
TAX TO THE USE OF LOCOMOTIVES PURCHASED OUTSIDE
THE STATE - REGULATION 1620, INTERSTATE AND FOREIGN
COMMERCE

Staff Recommendation

Staff recommends the adoption of a new subdivision 1620(b)(6) to the regulation to clarify that
transactions involving locomotives will receive the same tax treatment as provided in subdivision
1620(b)(4) for vehicles, vessels, and aircraft. Under the provisions of subdivision 1620(b)(4), a
vehicle, vessel, or aircraft purchased from a retailer and first functionally used outside of
California will be presumed to have been purchased for use in this state if the property is
brought into California within 90 days after the date of purchase. The 90-day period is exclusive
of any time of shipment to California or of storage prior to shipment to California. However, use
tax will not apply to the transaction if:

. The vehicle, vessel, or aircraft is used and/or stored outside of the state one-half or more of
the time during the six-month period immediately following its entry into the state, or

*  One-half or more of the distance traveled by the vehicle, vessel, or aircraft during the six-
month period immediately following its entry into the state is for use in interstate or foreign
commerce.

Proposed subdivision 1620(b)(6) would apply these same provisions to transactions involving a
locomotive purchased from a retailer and first functionally used outside of California.

Staff also recommends that current subdivision 1620(b)(6) be renumbered to 1620(b)(7) and the
word “locomotives” be added to appropriate examples in this subdivision.



Formal Issue Paper 05-003 Exhibit 1
Page 2 of 2
Revenue Estimate

Other Alternative(s) Considered

Do not adopt the proposed amendments to Regulation 1620, Interstate and Foreign Commerce.

Background, Methodology, and Assumptions

Staff Recommendation:

There is nothing in the proposed new subdivision to Regulation 1620 that would impact
revenues because the proposal provides tax treatment to transactions involving locomotives
that is consistent with the treatment currently afforded to vehicles, vessels, and aircraft under
Regulation 1620. Further, this proposal simply clarifies the application of tax to out-of-state
purchases of locomotives. Finally, the Board’'s Chicago Field Office review of recent audits of
railroad companies did not reveal a use tax issue specific to locomotives.

Alternative 1:

Alternative 1 does not have a revenue impact.

Revenue Summary

The staff recommendation has no revenue effect.

The alternative proposal has no revenue effect.

Preparation

Bill Benson, Jr., Research and Statistics Section, Legislative Division, prepared this revenue
estimate. Mr. Dave Hayes, Manager, Research and Statistics Section, Legislative Division, and
Mr. Jeff McGuire, Tax Policy Manager, Sales and Use Tax Department, reviewed this revenue
estimate. For additional information, please contact Mr. Benson at (916) 445-0840.

Current as of May 26, 2005

cC: Ms. Leila Khabbaz

Mr. Peter Horton
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Regulation 1620. INTERSTATE AND FOREIGN COMMERCE.
Reference: Sections 6006, 6008, 6009.1, 6051, 6201, 6247, 6352, 6366.2, 6368.5, 6387, 6396, Revenue and Taxation Code.

(3) SALES TAX.

(1) IN GENERAL. When a sale occurs in this state, the sales tax, if otherwise applicable, is not rendered
inapplicable solely because the sale follows a movement of the property into this state from a point beyond its
borders, or precedes a movement of the property from within this state to a point outside its borders. Such
movements prevent application of the tax only when conditions exist under which the taxing of the sale, or the gross
receipts derived therefrom, is prohibited by the United States Constitution or there exists a statutory exemption. If
title to the property sold passes to the purchaser at a point outside this state, or if for any other reason the sale occurs
outside this state, the sales tax does not apply, regardless of the extent of the retailer’s participation in California in
relation to the transaction. The retailer has the burden of proving facts establishing his right to exemption.

(2) SALES FOLLOWING MOVEMENT OF PROPERTY INTO STATE FROM POINT OUTSIDE STATE.

(A) From Other States - When Sales Tax Applies. Sales tax applies when the order for the property is
sent by the purchaser to, or delivery of the property is made by, any local branch, office, outlet or other place of
business of the retailer in this state, or agent or representative operating out of or having any connection with, such
local branch, office, outlet or other place of business and the sale occurs in this state. The term “other place of
business” as used herein includes the homes of district managers, service representatives, and other resident
employees, who perform substantial services in relation to the retailer’s functions in this state. It is immaterial that the
contract of sale requires or contemplates that the goods will be shipped to the purchaser from a point outside the
state. Participation in the transaction in any way by the local office, branch, outlet or other place of business is
sufficient to sustain the tax.

(B) From Other States - When Sales Tax Does Not Apply. Sales tax does not apply when the order is
sent by the purchaser directly to the retailer at a point outside this state, or to an agent of the retailer in this state, and
the property is shipped to the purchaser, pursuant to the contract of sale, from a point outside this state directly to the
purchaser in this state, or to the retailer’s agent in this state for delivery to the purchaser in this state, provided there
is no participation whatever in the transaction by any local branch, office, outlet or other place of business of the
retailer or by any agent of the retailer having any connection with such branch, office, outlet, or place of business.

(C) Imports. Sales tax applies to sales of property imported into this state from another country when the
sale occurs after the process of importation has ceased, regardless of whether the property is in its original package,
if the transaction is otherwise subject to sales tax under subdivision (a)(2)(A) of this regulation.

(3) SALES PRECEDING MOVEMENT OF GOODS FROM WITHIN STATE TO POINTS OUTSIDE STATE.

(A) To Other States - When Sales Tax Applies. Except as otherwise provided in (B) below, sales tax
applies when the property is delivered to the purchaser or the purchaser’s representative in this state, whether or not
the disclosed or undisclosed intention of the purchaser is to transport the property to a point outside this state, and
whether or not the property is actually so transported. It is immaterial that the contract of sale may have called for the
shipment by the retailer of the property to a point outside this state, or that the property was made to specifications for
out-of-state jobs, that prices were quoted including transportation charges to out-of-state points, or that the goods are
delivered to the purchaser in this state via a route a portion of which is outside this state. Regardless of the
documentary evidence held by the retailer (see (3)(D) below) to show delivery of the property was made to a carrier
for shipment to a point outside the state, tax will apply if the property is diverted in transit to the purchaser or his
representative in this state, or for any other reason it is not delivered outside this state.

(B) Shipments Outside The State - When Sales Tax Does Not Apply. Sales tax does not apply when
the property pursuant to the contract of sale, is required to be shipped and is shipped to a point outside this state by
the retailer, by means of:
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1. Facilities operated by the retailer or

2. Delivery by the retailer to a carrier, customs broker or forwarding agent, whether hired by the
purchaser or not, for shipment to such out-of-state point. As used herein the term “carrier” means a person or firm
regularly engaged in the business of transporting for compensation tangible personal property owned by other
persons, and includes both common and contract carriers. The term “forwarding agent” means a person or firm
regularly engaged in the business of preparing property for shipment or arranging for its shipment. An individual or
firm not otherwise so engaged does not become a “carrier” or “forwarding agent” within the meaning of this regulation
simply by being designated by a purchaser to receive and ship goods to a point outside this state. (This subsection is
effective on and after September 19, 1970, with respect to deliveries in California to carriers, etc., hired by the
purchasers for shipment to points outside this state that are not in another state or foreign country, e.g., to points in
the Pacific Ocean.)

(C) Exports.

1. When Sales Tax Applies. Except for certain new motor vehicles delivered to a foreign country
pursuant to paragraph (b)(2)(D) of Regulation 1610 (18 CCR 1610), sales tax applies when the property is delivered
in this state to the purchaser or the purchaser’s representative prior to an irrevocable commitment of the property into
the process of exportation. It is immaterial that the disclosed or undisclosed intention of the purchaser is to ship or
deliver the property to a foreign country or that the property is actually transported to a foreign country.

Sales of property such as fuel oil and other items consumed during a voyage to a foreign country are not exempt
even though they are transported out of, and are not returned to this country. It is immaterial that the ship to which
the property is delivered is of foreign registry.

2. When Sales Tax Does Not Apply. Sales tax does not apply when the property is sold to a
purchaser for shipment abroad and is shipped or delivered by the retailer to a foreign country. To be exempt as an
export the property must be intended for a destination in a foreign country, it must be irrevocably committed to the
exportation process at the time of sale, and must actually be delivered to the foreign country prior to any use of the
property. Movement of the property into the process of exportation does not begin until the property has been
shipped, or entered with a common carrier for transportation to another country, or has been started upon a
continuous route or journey which constitutes the final and certain movement of the property to its foreign destination.

There has been an irrevocable commitment of the property to the exportation process when the property is sold to a
purchaser for shipment abroad and is shipped or delivered by the retailer in a continuous route or journey to the
foreign country by means of:

a. Facilities operated by the retailer,

b. A carrier, forwarding agent, export packer, customs broker or other person engaged in the
business of preparing property for export, or arranging for its export, or

c. A ship, airplane, or other conveyance furnished by the purchaser for the purpose of carrying
the property in a continuous journey to the foreign country, title to and control of the property passing to the purchaser
upon delivery. Delivery by the retailer of property into a facility furnished by the purchaser constitutes an irrevocable
commitment of the property into the exportation process only in those instances where the means of transportation
and character of the property shipped provide certainty that the property is headed for its foreign destination and will
not be diverted for domestic use. The following are examples of deliveries by the retailer into facilities furnished by
the purchaser which demonstrate an irrevocable commitment of the property into the exportation process:

Example 1. Sale of fuel oil delivered into the hold of a vessel provided by the purchaser. The fuel is to be unloaded
at the foreign destination.

Example 2. Sale of jewelry delivered aboard a scheduled airline with a scheduled departure to a foreign destination.

Example 3. Sale of equipment, designed specifically for use in the foreign destination, delivered to a foreign
purchaser’s aircraft. The foreign purchaser has filed a flight plan showing that the aircraft will be transporting the
property on a continuous journey to its foreign destination.

The following are examples of sales which do not demonstrate sufficient indicia of an irrevocable commitment to the
exportation process and do not qualify as exports:
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Example 4. Sale of jewelry delivered to a foreign purchaser at the retailer’'s place of business or to the purchaser or
his representative at the airport prior to boarding the plane. The tax applies even though the purchaser may hold
tickets for the foreign destination.

Example 5. Sale of a television set delivered into the trunk of a passenger vehicle or into the storage area of a pickup
truck.

Example 6. Sale of equipment delivered to a foreign purchaser’s aircraft even though a flight plan had been filed
showing that the aircraft was to be flown to a foreign destination. If the equipment sold had been altered or
specifically designed for use in the foreign destination, then the combined factors of the character of the property and
the means of transportation would provide certainty of export and the sale would qualify as an export as described in
(3) above.

Export has not begun where property is transported from a point within this state to a warehouse or other collecting
point in this state even though it is intended that the property then be transported, and in fact is transported, to
another country. Nevertheless, sales of property are exempt if transported under the circumstances described in 2.b.
above to a warehouse or other collecting point of a carrier, forwarding agent, export packer, customs broker, or other
person engaged in the business of preparing property for export, or arranging for its export. Property is regarded as
transported under the circumstances described in 2.b. above, when the property is sold to a purchaser for shipment
abroad and is shipped or delivered to a point in this state to a person who is not the purchaser, whether or not that
person is a legal entity related to the purchaser, who ships or delivers the property to a foreign destination as
provided in paragraph (a)(3)(C)2.b. of this regulation.

(D) Proof of Exemption. Bills of lading or other documentary evidence of the delivery of the property to a
carrier, customs broker, or forwarding agent for shipment outside this state must be retained by the retailer to support
deductions taken under (B) above. Bills of lading, import documents of a foreign country or other documentary
evidence of export must be obtained and retained by retailers to support deductions taken under (C) above.

(E) Particular Applications.

1. Property Mailed to Persons in the Armed Forces. Tax does not apply to sales of property which is
mailed by the retailer, pursuant to the contract of sale, to persons in the armed forces at points outside the United
States, notwithstanding the property is addressed in care of the postmaster at a point in this state and forwarded by
him to the addressee.

When mail is addressed to Army Post Offices (A.P.O.’s) or to Fleet Post Offices (F.P.O’s) in care of the postmaster, it
will be presumed that it is forwarded outside California. The retailer must keep records showing the names and
addresses as they appear on the mailed matter and should keep evidence that the mailing was done by him.

2. Property for Defense Purposes Delivered to Offices of the United States. Tax does not apply to
sales of property shipped to a point outside this state pursuant to the contract of sale when the property is marked for
export and delivered by retailer to the “contracting officer,” “officer in charge,” “port quartermaster,” or other officer of
the United States for transportation and delivery to the purchaser at such a point.

” ou

3. Airplanes Delivered to Agencies of the United States. Tax does not apply to sales of airplanes and
parts and equipment for airplanes transported to a point outside this state pursuant to the contract of sale when such
property is delivered to the United States Air Force or any other agency or instrumentality of the United States for
transportation and delivery to the purchaser or someone designated by him at that point.

4. Repairers. When repairers of property in California, in fulfilment of their repair contracts with their
customers, ship the repaired property to points outside this state by one of the methods set forth under (a)(3)(B) and
(C) above, tax does not apply to the sale by the repairer of the repair parts and materials affixed to and becoming a
component part of the repaired property so shipped.

(b) USE TAX.

(1) IN GENERAL. Use tax applies to the use of any property purchased for storage, use or other consumption
and stored, used, or consumed in this state, the sale of which is exempt from sales tax under this regulation.
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(2) EXCEPTIONS.

(A) Use tax does not apply to the use of property held or stored in this state for sale in the regular course of
business nor to the use of property held for the purposes designated in subparagraph (b)(6), below.

(B) Interstate and Foreign Commerce.

1. IN GENERAL. Use tax does not apply to the use of property purchased for use and used in
interstate or foreign commerce prior to its entry into this state, and thereafter used continuously in interstate or foreign
commerce both within and without California and not exclusively in California.

2. INTERMODAL CARGO CONTAINERS. Intermodal cargo containers are containers that are used
to transport freight during a continuous movement of that freight from the origin shipper to the destination receiver by
the use of two or more of the following modes of transportation: railroad, vehicle, or vessel. The use of an intermodal
cargo container in California is exempt from tax if the use meets the requirements of subdivision (b)(2)(B)1 of this
regulation.

An intermodal cargo container is regarded as first used in interstate or foreign commerce prior to its entry into
California if the container is loaded with freight outside California and then first enters California during a continuous
movement of that freight from the origin shipper to the destination receiver. For purposes of the requirements set
forth in subdivision (b)(2)(B)1 of this regulation, an intermodal cargo container is also regarded as first used in
interstate or foreign commerce prior to its entry into California if all of the following conditions are satisfied:

a. The contract for the sale or lease of the intermodal cargo container requires that the container
be used in interstate or foreign commerce and such sales contract or lease contract is entered into prior to the entry
of the intermodal cargo container into California;

b. The purchaser or lessee transports the intermodal cargo container into California with the
specific intent that such intermodal cargo container will then be loaded with freight for transport in a continuous
movement to a destination outside California, whether or not the purchaser knows which particular freight will be
loaded into the intermodal cargo container at the time the intermodal cargo container first enters California; and

c. The intermodal cargo container is, in fact, first loaded with freight for transport in a continuous
movement to a destination outside California, and the intermodal cargo container is thereafter used continuously in
interstate or foreign commerce both within and without California and not exclusively in California.

(C) Use tax does not apply to the use of certain new motor vehicles purchased for subsequent delivery to a
foreign country and so delivered pursuant to paragraph (b)(2)(D) of Regulation 1610 (18 CCR 1610).

(3) PURCHASE FOR USE IN THIS STATE. Property delivered outside of California to a purchaser known by
the retailer to be a resident of California is regarded as having been purchased for use in this state unless a
statement in writing, signed by the purchaser or the purchaser’s authorized representative, that the property was
purchased for use at a designated point or points outside this state is retained by the vendor.

Notwithstanding the filing of such a statement, property purchased outside of California which is brought into
California is regarded as having been purchased for use in this state if the first functional use of the property is in
California. For purposes of this regulation, “functional use” means use for the purposes for which the property was
designed. Except as provided in subdivision (b)(5) of this regulation, when property is first functionally used outside of
California, the property will nevertheless be presumed to have been purchased for use in this state if it is brought into
California within 90 days after its purchase, unless the property is used, stored, or both used and stored outside of
California one-half or more of the time during the six-month period immediately following its entry into this state.
Except as provided in subdivision (b)(5) of this regulation, prior out-of-state use not exceeding 90 days from the date
of purchase to the date of entry into California is of a temporary nature and is not proof of an intent that the property
was purchased for use elsewhere. Except as provided in subdivision (b)(5) of this regulation, prior out-of-state use in
excess of 90 days from the date of purchase to the date of entry into California, exclusive of any time of shipment to
California, or time of storage for shipment to California, will be accepted as proof of an intent that the property was
not purchased for use in California.

(4) PURCHASE FOR USE IN THIS STATE — VEHICLES, VESSELS, AND AIRCRAFT—90-DAY TEST (PRIOR
TO OCTOBER 2, 2004, AND AFTER JUNE 30, 2006). The provisions of subdivision (b)(4) apply prior to October 2,
2004, and after June 30, 2006. A vehicle, vessel, or aircraft purchased outside of California which is brought into
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California is regarded as having been purchased for use in this state if the first functional use of the vehicle, vessel or
aircraft is in California. When the vehicle, vessel or aircraft is first functionally used outside of California, the vehicle,
vessel or aircraft will nevertheless be presumed to have been purchased for use in this state if it is brought into
California within 90 days after its purchase, exclusive of any time of shipment to California or time of storage for
shipment to California, unless:

(A) Physically Located Outside California. Use tax will not apply if the vehicle, vessel or aircraft is used,
stored, or both used and stored outside of California one-half or more of the time during the six-month period
immediately following its entry into this state.

(B) Used in Interstate or Foreign Commerce.

1. If the property is a vehicle, use tax will not apply if one-half or more of the miles traveled by the
vehicle during the six-month period immediately following its entry into this state are commercial miles traveled in
interstate or foreign commerce.

2. If the property is a vessel, use tax will not apply if one-half or more of the nautical miles traveled by
the vessel during the six-month period immediately following its entry into the state are commercial miles traveled in
interstate or foreign commerce.

3. If the property is an aircraft, use tax will not apply if one-half or more of the flight time traveled by
the aircraft during the six-month period immediately following its entry into the state is commercial flight time traveled
in interstate or foreign commerce.

Such use will be accepted as proof of an intent that the property was not purchased for use in California. For
purposes of subdivision (b)(4), the term “commercial” applies to business uses and excludes personal use. However,
the term “commercial” is not limited to for-profit businesses.

(5) PURCHASE FOR USE IN THIS STATE - VEHICLES, VESSELS, AND AIRCRAFT— 12-MONTH TEST
(FROM OCTOBER 2, 2004, THROUGH JUNE 30, 2006).

(A) Purchased for Use in California. Except as provided in subdivision (b)(5)(D) below, the provisions of
subdivision (b)(5) apply from October 2, 2004, through June 30, 2006. A vehicle, vessel, or aircraft purchased
outside of California which is brought into California is regarded as having been purchased for use in this state if the
first functional use of the vehicle, vessel, or aircraft is in California. When a vehicle, vessel, or aircraft is purchased
outside of California, is first functionally used outside of California, and is brought into California within 12 months
from the date of its purchase, it is rebuttably presumed that the vehicle, vessel, or aircraft was acquired for storage,
use, or other consumption in this state and is subject to use tax if any of the following occur:

1. The vehicle, vessel, or aircraft was purchased by a California resident as defined in section 516 of
the Vehicle Code, as that section now reads or is hereinafter amended.

2. In the case of a vehicle, the vehicle was subject to registration under Chapter 1 (commencing with
section 4000) of Division 3 of the Vehicle Code during the first 12 months of ownership.

3. In the case of a vessel or aircraft, that vessel or aircraft was subject to property tax in this state
during the first 12 months of ownership.

4. The vehicle, vessel, or aircraft is used or stored in this state more than one-half of the time during
the first 12 months of ownership.

(B) Evidence Rebutting Presumption. This presumption may be controverted by documentary evidence
that the vehicle, vessel, or aircraft was purchased for use outside of this state during the first 12 months of ownership.
This evidence may include, but is not limited to, evidence of registration of that vehicle, vessel, or aircraft, with the
proper authority, outside of this state.

(C) Used in Interstate or Foreign Commerce.

1. If the property is a vehicle, use tax will not apply if one-half or more of the miles traveled by the
vehicle during the six-month period immediately following its entry into this state are commercial miles traveled in
interstate or foreign commerce.
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2. If the property is a vessel, use tax will not apply if one-half or more of the nautical miles traveled by
the vessel during the six-month period immediately following its entry into the state are commercial miles traveled in
interstate or foreign commerce.

3. If the property is an aircraft, use tax will not apply if one-half or more of the flight time traveled by
the aircraft during the six-month period immediately following its entry into the state is commercial flight time traveled
in interstate or foreign commerce.

Such use will be accepted as proof of an intent that the property was not purchased for use in California. For
purposes of subdivision (b)(5)(C), the term “commercial’ applies to business uses and excludes personal use.
However, the term “commercial” is not limited to for-profit businesses.

(D) Repair, Retrofit, or Modification of Vessels or Aircraft

1. Subdivision (b)(5)(D) applies to aircraft or vessels brought into this state for the purpose of repair,
retrofit, or modification on or after October 1, 2004.

2. Notwithstanding subdivision (b)(5)(A) above, aircraft or vessels brought into this state for the purpose
of repair, retrofit, or_modification shall not be deemed to be acquired for storage, use, or other consumption in this
state._

3. Subdivision (b)(5)(D)2. does not apply if, during the period following the time the aircraft or vessel is
brought into this state and ending when the repair, retrofit, or modification of the aircraft or vessel is complete, more
than 25 hours of airtime in the case of an airplane or 25 hours of sailing time in the case of a vessel are logged on the
aircraft or vessel by the registered owner of that aircraft or vessel or by an authorized agent operating the aircraft or
vessel on behalf of the registered owner of the aircraft or vessel. The calculation of airtime or sailing time logged on
the aircraft or vessel does not include airtime or sailing time following the completion of the repair, retrofit, or
modification of the aircraft or vessel that is logged for the sole purpose of returning or delivering the aircraft or vessel
to a point outside of this state.

(E) Binding Purchase Contract. Subdivision (b)(5) does not apply to any vehicle, vessel, or aircraft that is
either purchased, or is the subject of a binding purchase contract that is entered into, on or before October 1, 2004.

(6) PURCHASE FOR USE IN THIS STATE — LOCOMOTIVES — 90-DAY TEST. A locomotive purchased
outside of California which is brought into California is regarded as having been purchased for use in this state if the
first functional use of the locomotive is in_California. When the locomotive is first functionally used outside of
California, the locomotive will nevertheless be presumed to have been purchased for use in this state if it is brought
into California within 90 days after its purchase, exclusive of any time of shipment to California or time of storage for
shipment to California, unless:

(A) Physically Located Outside California. Use tax will not apply if the locomotive is used, stored, or
both used and stored outside of California one-half or more of the time during the six-month period immediately
following its entry into this state.

(B) Used in Interstate or Foreign Commerce. Use tax will not apply to transactions involving locomotives
if one-half or more of the miles traveled by the locomotive during the six-month period immediately following its entry
into California are commercial miles traveled in interstate or foreign commerce.

Such use will be accepted as proof of an intent that the property was not purchased for use in California. For
purposes of subdivision (b)(6), the term “commercial”’ applies to business uses and excludes personal use. However,
the term “commercial” is not limited to for-profit businesses.

(67) EXAMPLES OF INTERSTATE AND FOREIGN COMMERCE. Examples of what constitutes interstate or
foreign commerce include, but are not limited to the following:

Example 1. A sightseeing tour bus group (charter) or regularly scheduled bus service (per capita) originates in
California and travels to another state or country for a single day or several days, then returns to California where the
charter or schedule terminates.

Example 2. A charter bus, vessel or aircraft deadheads under contract to another state, picks up the group and
operates the charter without entering the state of California, drops the group in the other state, and deadheads back
into the State of California. (The charter was quoted round trip.)
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Example 3. A commercial vehicle deadheads to another state or country or transports property to another state or
country and delivers that property within the other state or country or to another state or country. The vehicle then
returns to California, either loaded or empty.

Example 4. A charter bus group tours under contract to another state or country for a day or several days, drops the
passengers in the other state or country, and then deadheads back under contract to its terminal or next assignment.

Example 5. Property arriving in California via plane, train, or vessel from another state or country is picked up by a
commercial vehicle, vessel or aircraft and transported to another state or country for a day or several days. The
commercial vehicle, vessel or aircraft then returns to California, either loaded or empty.

Example 6. A sightseeing tour bus group (charter) arriving in California via plane, train, or ship from another state or
country is picked up by bus and tours California for a number of days, goes to another state or country for a number
of days, and then terminates service either in another state, country, or California.

Example 7. Property arriving in California via plane, train, or vessel from another state or country is picked up by a
commercial vehicle, vessel or aircraft, which may be operating wholly within California, and transported for further
distribution to one or more California locations or to locations in another state or country. The vehicle, vessel or
aircraft then returns empty to pick up another load arriving in California via plane, train, or vessel from another state
or country.

Example 8. A commercial vehicle, vessel, aircraft, or regularly scheduled bus service operating wholly within
California is picking up or feeding passengers or property arriving from, or destined to, a state or country other than
California to another form of transportation be it plane, train, ship, or bus. (Example: an airport bus service or a
bridge carrier for Amtrak.)

Example 9. Property is transported by a commercial vehicle, vessel, er-aircraft, or locomotive from another state or
country to California or from California to another state or country. While engaged in this transportation, the
commercial vehicle, vessel, or aircraft, or locomotive also transports property from one point in California to another.

Example 10. A commercial vehicle, vessel, eraircraft, or locomotive is dispatched from one location in California to
another location in California to pick up property and transport it to another state or country.

Example 11. A commercial vehicle, vessel or aircraft, sightseeing tour bus group (charter), or regularly scheduled
bus service operating in interstate or foreign commerce experiences a mechanical failure and is replaced by another
vehicle, vessel or aircraft. The replacement vehicle, vessel or aircraft is also deemed to be operating in interstate or
foreign commerce as a continuation of the original trip.

Example 12. A vehicle, vessel, eraircraft, or locomotive transports persons or property for commercial purposes (a)
from California to another state or country; (b) from another state or country to California; (c) entirely within California,
but the vehicle, vessel, ef aircraft, or locomotive picks up persons or property arriving in California via train, bus,
truck, vessel, or aircraft from another state or country and then transports the persons or property in a continuous
route or journey to one or more California locations or to locations in another state or country.

Example 13. A vessel transports persons or property for commercial purposes (a) from a California port to a port in
another state or country; or (b) from a port in another state or country to a port in California.

(7) IMPORTS. Use tax applies with respect to purchases of property imported into this state from another country
when the use occurs after the process of importation has ceased and when sales tax is not applicable, regardless of
whether the property is in its original package.

(8) “STORAGE” AND “USE” - EXCLUSIONS. “Storage” and “use” do not include the keeping, retaining or exercising
any right or power over property for the purposes of subsequently transporting it outside the state for use thereafter
solely outside the state, or for the purpose of being processed, fabricated or manufactured, into, attached to, or
incorporated into, other property to be transported outside the state and thereafter used solely outside the state.

The following examples are illustrative of the meaning of the exclusion:

Example 1. An engine installed in an aircraft which is flown directly out of the state for use thereafter solely outside
the state qualifies for the exclusion. The use of the engine in the transporting process does not constitute a use for
purposes of the exclusion. However, if any other use is made of the aircraft during removal from this state, such as
carrying passengers or property, the exclusion does not apply.



Formal Issue Paper 05-003 Exhibit 2
Page 8 of 8

Example 2. An engine installed in a truck which is transported by rail or air directly out of the state for use thereafter
solely outside the state qualifies for the exclusion.

Example 3. An engine transported outside the state and installed on an aircraft which returns to the state does not
qualify for the exclusion. It does not matter whether the use of the aircraft in California is exclusively interstate or
intrastate commerce or both.

Example 4. An engine transported outside the state and installed on an aircraft which does not return to the state,
qualifies for the exclusion.

(c) RAIL FREIGHT CARS. Sales tax does not apply to the sale of, and the use tax does not apply to the storage,
use or other consumption in this state of rail freight cars for use in interstate or foreign commerce.
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