
 

    

   

    

  
 

 

 
 

  
 

   

   
   

 

  
 

  
 

 
 

 
 

     
   

  
     

 

 

 

  

  
   

    
       

BOARD COMMITTEE MEETING MINUTES  STATE OF CALIFORNIA  
BOARD OF EQUALIZATION  

BOARD OF EQUALIZATION 

BUSINESS TAXES COMMITTEE MEETING MINUTES 
HONORABLE MICHELLE STEEL, COMMITTEE CHAIR 
450 N STREET, SACRAMENTO 
MEETING DATE: NOVEMBER 19, 2014, TIME: 10:00 A.M. 

ACTION ITEMS & STATUS REPORT ITEMS
 

Agenda Item No: 1
 

Title: Proposed Amendments to Regulation 1574, Vending Machine Operators 

Issue: 
Whether the Board should amend Sales and Use Tax Regulation 1574, Vending Machine 
Operators, to update the tax rates in the example, table, and formula, and provide uniformity in 
rounding in the computation of the cold food factor percentage. 

Committee Discussion: 
This item was removed from the agenda. 

Committee Action: 
No action taken. 

Agenda Item No: 2 

Title: Proposed Amendments to Regulations 1533.2, Diesel Fuel Used in 
Farming Activities or Food Processing, and 1598.1, Diesel Fuel 
Prepayment Exemption. 

Issue: 
Whether the Board should amend Regulations 1533.2, Diesel Fuel Used in Farming Activities or 
Food Processing, and 1598.1, Diesel Fuel Prepayment Exemption. 

Committee Discussion: 
There was no discussion of this item. 

Committee Action: 
Upon motion by Ms. Yee and seconded by Mr. Runner, without objection, the Committee 
approved and authorized for publication the proposed amendments to Regulations 1533.2, Diesel 
Fuel Used in Farming Activities or Food Processing, and 1598.1, Diesel Fuel Prepayment 
Exemption. Copies of the proposed amendments to Regulations 1533.2 and 1598.1 are attached. 
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Agenda Item No: 3 

Title: Proposed Amendments to Regulation 1685.5, Calculation ofEstimated 
Use Tax - Use Tax Table 

Issue: 

Whether the Board should amend Sales and Use Tax Regulation 1685.5, Calculation of 

Estimated Use Tax - Use Tax Table, to update the definition of the average state, local, and 

district sales and use tax rate by removing the specific reference to "Section 35" of article XIII of 

the California Constitution. 


Committee Discussion: 

There was no discussion of this item. 


Committee Action/Recommendation/Direction: 

Upon motion by Mr. Horton, seconded by Ms. Yee, without objection, the Committee approved 

and authorized for publication the proposed amendments to Regulation 1685.5, Calculation of 

Estimated Use Tax - Use Tax Table. A copy of the proposed amendments to Regulation 1685.5 

is attached. 


Agenda Item No: 4 

Title: Proposed Amendments to Regulation 1591, Medicines and Medical 
Devices 

Issue: 

Whether the Board should amend Sales and Use Tax Regulation 1591, Medicines and Medical 

Devices, to clarify that the definition of "medicines" includes devices implanted to mark the 

location of a medical condition. 


Committee Discussion: 

Staff introduced the amendments to Regulation 1591 explaining the four action items included 

one area of agreement and three areas where alternative language was suggested by interested 

parties. Mr. Wade Downey of Downey, Smith & Fier thanked staff for the language regarding 

the breast tissue markers and clarification of FDA approval. He stated his goal throughout this 

process was to clarify subdivisions (a)(9)(A) and (c)(2) as they relate to fully implanted items. 

Mr. Roderick Calub of Downey, Smith & Fier requested the Board adopt language to include in 

the definition of medicines fully implanted devices that are FDA approved but do not assist the 

functioning of the human body. Mr. Jacob Bholat of Equity Recovery Solutions, Inc., also 

thanked staff for addressing the complex and difficult process of dealing with medicines. 

However, citing four examples where the Board has allowed a broader interpretation of the 

definition, he believes staff has continued to apply a narrow interpretation. 


Staff continueq the discussion by stating that the existing language in subdivision ( c )(2) is taken 

directly from statute. 


Questions involving port-a-caths were brought up by Board Members. Staff clarified that their 

recommendation to remove a sentence in subdivision (b )(2) was done so that articles listed in the 

subdivision may qualify as a medicine under a different section. Staff also explained the use of 

port-a-caths in the revenue estimate was appropriate as the language proposed for both 
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alternatives to staffs recommendation would allow the port-a-caths to be exempt under 
subdivision (a)(9)(A). 

Ms. Yee stated that the intent of the regulation was to define medicines and not to provide an 
exhaustive list of devices. She added that staff's recommendations helped provide a good road 
map to clarify what constitutes a medicine. Mr. Runner expressed his concern that we may be 
missing the opportunity to create greater clarification and staff's recommended amendments may 
not reduce future appeals cases. Mr. Horton stated the statute was clear and suggested the audit 
staff could be provided additional guidance in the audit manual. 

A consensus was reached amongst Board Members, staff, and the interested parties in attendance 
regarding staffs recommendations for action items 1 through 3. It was further discussed that no 
action should be taken on item 4. It was also suggested that the audit manual could be updated to 
provide guidance to staff on the application of Regulation 1591 and the interrelationship of 
subdivisions (a), (b), and (c) defining medicines. 

Committee Action/Direction: 

Upon motion by Ms. Yee, seconded by Mr. Runner, without objection, the Committee approved 
and authorized publication of staffs recommended amendments with respect to Action Items 1, 
2 and 3. The committee further directed staff to provide guidance in the audit manual on the 
application of Regulation 1591 and the interrelationship of subdivisions (a), (b), and (c) defining 
medicines. No action was taken on Item 4. 

A copy of the proposed amendments to Regulation 1591 is attached. 
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Sales and Use Tax Regulation 1533.2. Diesel Fuel Used in Farming Activities or 
Food Processing. 

(a) General. Commencing on and after September 1, 2001, section 6357.1 of the Revenue 
and Taxation Code partially exempts from sales and use tax the sale of, and the storage, use, or 
other consumption in this state, of diesel fuel used in farming activities or food processing. The 
terms "farming activities" and "food processing" are defined below. 

For the period commencing on September 1, 2001 , and ending on December 31, 2001, the partial 
exemption applies to the taxes imposed by sections 6051 and 6201 of the Revenue and Taxation 
Code (4.75%), but does not apply to the taxes imposed pursuant to sections 6051.2 and 6201.2 of 
the Revenue and Taxation Code, the Bradley-Bums Uniform Local Sales and Use Tax Law, the 
Transactions and Use Tax Law, or section 35 of article XIII of the California Constitution. 

For the period commencing on January 1, 2002, and ending on June 30, 2004, the partial 
exemption applies to the taxes imposed by sections 6051, 6051.3, 6201, and 6201.3 of the 
Revenue and Taxation Code (5%), but does not apply to the taxes imposed pursuant to sections 
6051.2 and 6201.2 of the Revenue and Taxation Code, the Bradley-Bums Uniform Local Sales 
and Use Tax Law, the Transactions and Use Tax Law, or section 35 of article XIII of the 
California Constitution. 

For the period commencing on July 1, 2004, and ending on March 31, 2009, the partial 
exemption applies to the taxes imposed by sections 6051, 6051.3 , 6051.5, 6201, 6201.3, and 
6201.5 of the Revenue and Taxation Code (5.25%), but does not apply to the taxes imposed or 
administered pursuant to sections 6051.2 and 6201 .2 of the Revenue and Taxation Code, the 
Bradley-Bums Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or 
section 3 5 of article XIII of the California Constitution. 

For the period commencing on April 1, 2009, and ending on June 30, 2011, the partial exemption 
applies to the taxes imposed by sections 6051, 6051.3, 6051.5, 6051.7, 6201, 6201.3, 6201.5, and 
6201. 7 of the Revenue and Taxation Code ( 6.25% ), but does not apply to the taxes imposed or 
administered pursuant to sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the 
Bradley-Bums Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or 
section 3 5 of article XIII of the California Constitution. 

For the period commencing on July 1, 2011, and ending on December 31, 2012, the partial 
exemption applies to the taxes imposed by sections 6051, 6051.3, 6051.5, 6051.8, 6201, 6201.3, 
6201.5, and 6201.8 of the Revenue and Taxation Code, but does not apply to the taxes imposed 
or administered pursuant to sections 6051.2 and 6201.2 of the Revenue and Taxation Code, the 
Bradley-Bums Uniform Local Sales and Use Tax Law, the Transactions and Use Tax Law, or 
section 35 of article XIII of the California Constitution. 

For the period commencing on January 1, 2013, the partial exemption applies to the taxes 
imposed by section 36 of article XIII of the California Constitution and sections 6051, 6051.3 , 
6051.5, 6051.8, 6201, 6201.3, 6201.5, and 6201.8 of the Revenue and Taxation Code, but does 
not apply to the taxes imposed or administered pursuant to sections 6051.2 and 6201.2 of the 
Revenue and Taxation Code, the Bradley-Bums Uniform Local Sales and Use Tax Law, the 
Transactions and Use Tax Law, or section 35 of article XIII of the California Constitution. 

*** 

The proposed amendments contained in this document may not be adopted . Any revisions that are adopted may differ from 

this text. 
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Given the varying rates of the taxes imposed by sections 6051.8 and 6201.8, the partial 
exemption applies to the following cumulative sales and use tax rates: 

(1) 7.12 percent for the period July 1, 2011, through June 30, 2012; 

(2) 7.42 percent for the period July 1, 2012, through December 31, 2012; 

(3) 7.67 percent for the period January 1, 2013 through June 30, 2013; 

(4) 7.44 percent for the period July 1, 2013, through June 30, 2014; and 

(5) 7.25 percent on or after July 1, 2014. 

(b) Definitions. For purposes of this regulation: 

(1) "Farming activities" mean a trade or business involving the cultivation of land or the 
raising or harvesting of any agricultural or horticultural commodity that may be legally sold 
to or offered for sale to others. These include the trade or business of operating a nursery or 
sod farm; the raising or harvesting of trees bearing fruit or nuts, or of other crops (e.g., 
grains, vegetables, or cotton); the raising of ornamental trees (other than evergreen trees that 
are more than six years old at the time they are severed from their roots); and the raising, 
shearing, feeding, caring for, training, and management of animals. The raising of animals 
includes the delivery of feed to the animal feeding operation, whether by the owner or the 
supplier of the feed. Operating a garden plot, orchard, or farm for the purpose of growing 
plants or animals for a person's own use shall not be considered a farming activity. 
Harvesting involves the gathering of any agricultural or horticultural commodity and 
includes activities such as crop drying, cotton ginning, and fruit ripening. Harvesting an 
agricultural commodity also includes the washing of the agricultural commodity, the 
inspection and grading of the agricultural commodity or livestock, and the packaging of the 
agricultural commodity for shipment as well as those activities delineated in Codes 0723 and 
0724 of the Standard Industrial Classification Manual published by the United States Office 
of Management and Budget, 1987 edition (hereafter SIC Manual). For purposes of this 
regulation, merely buying and reselling plants or animals grown or raised entirely by another 
is not raising an agricultural or horticultural commodity. A person is engaged in raising a 
plant or animal, rather than the mere selling of a plant or animal, if the plant or animal is held 
for further cultivation and development prior to sale. In determining whether a plant or 
animal is held for further cultivation and development prior to sale, consideration will be 
given to all of the facts and circumstances, including: the value added by a person to the plant 
or animal through agricultural or horticultural processes; the length of time between the 
person's acquisition of the plant or animal and the time that the person makes the plant or 
animal available for sale; and in the case of a plant, whether the plant is kept in the container 
in which purchased, replanted in the ground, or replanted in a series of larger containers as it 
is grown to a larger size. 

Farming activities also include the transportation and delivery of the agricultural or 
horticultural commodity, as described herein, from the trade or business that cultivated, 
raised or harvested the commodity to the marketplace, as described in subdivision (b)(5), and 
any empty haul related to the transportation of that agricultural or horticultural commodity. 

*** 
The proposed amendments contained in this document may not be adopted. Any revisions that are adopted may differ from 
this text. 
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Farming activities do not include food processing or transportation and delivery of processed 
food products to the marketplace. 

Example A: A commercial hauler travels from its company yard to Grower A's field to pick 
up a load of tomatoes. The tomatoes are hauled to a processing plant. The hauler returns to 
the field with empty trailers. The sale of diesel fuel to the commercial hauler for use in this 
activity is partially exempt from tax. 

Example B: A commercial hauler travels from its company yard to Grower A's field to pick 
up a load of fresh bell peppers. The bell peppers are sold to a grocery store and are delivered 
to the grocery store ' s distribution center. At the distribution center, the hauler picks up a 
load of pallets to deliver to another customer. The sale of diesel fuel to the commercial 
hauler for use from the yard !Q_the field and from the field to the grocery store ' s distribution 
center is partially exempt from tax. The sale of diesel fuel to the commercial hauler for use 
in delivering the pallets is not partially exempt from tax. 

Example C: A nursery owner transports its horticultural products to a distribution center. 
After delivering the product, the nursery owner makes two stops. The first stop is to pick up 
fertilizer for use at the nursery. The second stop is personal business unrelated to the nursery 
operation. The sale of diesel fuel to the nursery owner for use in this example is partially 
exempt from tax up to and including the first stop. 

(2) "Plants" mean an agricultural or horticultural commodity produced in a farming activity 
which includes, but is not limited to, trees bearing fruit or nuts, other crops, an ornamental 
tree, a vine, a bush, or sod. Sea plants are produced in a farming activity if they are tended 
and cultivated as opposed to merely harvested. 

(3) "Animals" mean a life form produced in a farming activity which includes, but is not 
limited to, any livestock, poultry or other bird, and fish or other sea life. Fish and other sea 
life are produced in a farming activity if they are raised on a fish farm. A fish farm is an area 
where fish or other sea life are grown or raised as opposed to merely caught or harvested. 

(4) "Food processing" means the activities described in Industry Groups 201 , 202, 203, 204, 
and 207, or Codes 2068 and 2084 of the SIC Manual. Food processing activities also 
includes transporting raw product, supplies and materials to the processing facility, 
transporting partially processed food products between various divisions of the same food 
processing entity for further processing operations, and any empty hauls related to the 
transportation of that product. Food processing does not include transportation and delivery 
of processed food products to the marketplace. A food processor is not required to be 
engaged 50 percent or more of the time in such activities as described herein. 

Example A: A for-hire carrier, contracted for by a cheese plant, transports unprocessed milk 
from a dairy farm to the cheese plant for processing and then returns to the carrier' s truck 
yard. The diesel used in this example is eligible for the partial sales tax exemption. 

Example B: A flour mill transports flour sacks from a bag manufacturer to the mill ' s faci lity, 
and then transports those sacks to other flour mills owned by the same entity. The diesel 
used to transport the sacks in this example is eligible for the partial sales tax exemption, but 
the transportation of flour is not. 

*** 
The proposed amendments contained in this document may not be adopted. Any revisions that are adopted may differ from 
this text. 
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Example C: Cannery A and Cannery B are different divisions of the same food processing 
entity. Cannery A processes unprocessed tomatoes into tomato paste and then transports the 
paste to Cannery B for further processing. Cannery B processes the paste into tomato soup 
which is then transported to a grocery distribution warehouse. From the distribution 
warehouse the processed product is transported by the buyer to individual grocery stores and 
other distribution warehouses. Only the movement of paste from Cannery A to Cannery B is 
eligible for the partial sales tax exemption. The subsequent movement of product to the first 
distribution center and to retail stores and other warehouses is not eligible for the exemption. 

(5) "Marketplace" means the place where a commodity is sold for resale, at retail or for 
consumption at an animal feeding operation, notwithstanding any intervening activities to 
prepare the product for sale in the marketplace. Such preparation activities include, but are 
not limited to, cooling, sorting, inspection, grading, drying, packing, handling, washing, 
slaughtering and butchering (except as otherwise described in Codes 2011 and 2015 of the 
SIC Manual), candling, sterilizing, freezing, pasteurizing, homogenizing, and packaging. 
Producers of agricultural or horticultural products may prepare and market their products 
through a cooperative, joint venture, corporation or partnership in which they have a 
financial interest, or other such enterprises, and the diesel used in these enterprises to 
transport products to the marketplace is eligible for the sales tax exemption. 

(6) "Diesel fuel" means, for purposes of this regulation only, any liquidfue.l that is commonly 
or commercially known, QLsold or represented as ~ diesel fuel that is suitable for use in a 
diesel-powered highway vehicle. A liquid meets this requirement if, without further 
processing or blending, the liquid has practical and commercial fitness for use in the engine 
of a diesel-powered highway vehicle. 

However, a liquid does not possess this practical and commercial fitness solely by reason of 
its possible or rare use as a fuel in the engine of a diesel-powered vehicle. 

No. 1 D or No. 2 D, pursuant to the specifications in American Society for Testing and 
Materials Standard Specification for Diesel Fuel Oils ("ASTM") D 975 81, vlhich is 
incorporated herein by reference. Diesel fuel, for purposes of this regulation only, also 
includes Environmental Protection Agency rated diesel fuel commonly knovm as "federal 
fuel" sold for use in locomotives, or vlhich is used in generators, pumps, dehydrators and any 
other equipment used in the conduct of farming and food processing activities. 

"Diesel fuel" does not include gasoline, kerosene, liquefied petroleum gas, natural gas in 
liquid or gaseous form, QLalcohot, aviation fuel, except diesel fuel sold for use in aircraft 
designed for agricultural aerial applications that meets the specifications of ASTM D 1655, 
jet fuel , bunker fuel, or other like substance used as a fuel. Qualifying dDiesel fuel shall be 
identified accordingly on the invoice of sale. 

(7) "Qualified activity" means farming activities as defined in subdivision (b )(1) or food 
processing, as defined in subdivision (b)(4). 

(c) Partial Exemption Certificates. 

*** 
The proposed amendments contained in this document may not be adopted. Any revisions that are adopted may differ from 
this text. 



Proposed Amendments to Regulation 1533.2 Page 5of8 

(1) In General. A person who purchases diesel fuel for use in a qualified activity from an in­
state retailer, or an out-of state retailer obligated to collect use tax, must provide the retailer 
with a partial exemption certificate in order for the retailer to claim the partial exemption. If 
the retailer takes a partial exemption certificate timely and in good faith, as defined in 
subdivision (c)(5), from a person who purchases diesel fuel for use in a qualified activity, the 
partial exemption certificate relieves the retailer from the liability for the sales tax subject to 
partial exemption under this regulation or the duty of collecting the use tax subject to partial 
exemption under this regulation. A partial exemption certificate will be considered timely if 
it is taken any time before the retailer bills the purchaser for the diesel fuel, any time within 
the retailer's normal billing or payment cycle, any time at or prior to delivery of the diesel 
fuel to the purchaser, or no later than 15 days after the date of purchase. A partial exemption 
certificate which is not taken timely will not relieve the retailer of the liability for tax 
excluded by the partial exemption; however the retailer may present satisfactory evidence to 
the Board that the retailer sold the diesel fuel to a person that used it in a qualified activity. 
A partial exemption from the sales and use tax under this part shall not be allowed unless the 
retailer claims the partial exemption on its sales and use tax return for the reporting period 
during which the transaction subject to the partial exemption occurred. Where the retailer 
fails to claim the partial exemption as set forth above, the retailer may file a claim for refund 
as set forth in subdivision ( e ). 

The partial exemption certificate form set forth in Appendix A may be used to claim the 
partial exemption. 

(2) Blanket Partial Exemption Certificates. In lieu of requmng a partial exemption 
certificate for each transaction, a person who purchases diesel fuel for use in a qualified 
activity may issue a blanket partial exemption certificate. The partial exemption certificate 
form set forth in Appendix A may be used as a blanket partial exemption certificate. 
Appendix A may also be used as a specific partial exemption certificate if the purchaser 
provides the purchase order or sales invoice number and a precise description of the property 
being purchased. A person who purchases diesel fuel for use in a qualified activity must 
include in the partial exemption certificate how much or what percentage of the diesel fuel 
purchased will be used in a qualified activity. If purchasing diesel fuel not qualifying for the 
partial exemption, the purchaser must clearly state in documents such as a written purchase 
order, sales agreement, or contract that the sale or purchase is not subject to the blanket 
partial exemption certificate. 

(3) Form of Partial Exemption Certificate. Any document, such as a letter or purchase order, 
timely provided by the purchaser to the seller will be regarded as a partial exemption 
certificate with respect to the sale or purchase of diesel fuel if it contains all of the following 
essential elements: 

(A) The signature of the purchaser, purchaser's employee, or authorized representative of 
the purchaser. 

(B) The name, address and telephone number of the purchaser. 

(C) The number of the seller's permit held by the purchaser. If the purchaser is not 
required to hold a permit because the purchaser sells only property of a kind the retail 

*** 

The proposed amendments contained in this document may not be adopted . Any revisions that are adopted may differ from 
this text. 
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sale of which is not taxable, e.g., food products for human consumption, or because the 
purchaser makes no sales in this state, the purchaser must include on the certificate a 
sufficient explanation as to the reason the purchaser is not required to hold a California 
seller' s permit in lieu of a seller' s permit number. 

(D) A statement of how much or what percentage of the diesel fuel purchased will be 
used in a qualified farming or food processing activity. 

(E) Date of execution of document. 

(4) Retention and Availability of Partial Exemption Certificates. A retailer must retain each 
partial exemption certificate received from a person who purchases diesel fuel for use in a 
qualified activity for a period of not less than four years from the date on which the retailer 
claims a partial exemption based on the partial exemption certificate. 

While the Board will not normally require the filing of the partial exemption certificate with 
a sales and use tax return, when necessary for the efficient administration of the Sales and 
Use Tax Law, the Board may, on 30 days' written notice, require a retailer to commence 
filing with its sales and use tax returns copies of all partial exemption certificates. The Board 
may also require, within 45 days of the Board's request, retailers provide the Board access to 
any and all partial exemption certificates, or copies thereof, accepted for the purposes of 
supporting the partial exemption. 

(5) Good Faith. A seller will be presumed to have taken a partial exemption certificate in 
good faith in the absence of evidence to the contrary. A seller, without knowledge to the 
contrary, may accept a partial exemption certificate in good faith where the purchaser states 
that a certain percentage of the diesel fuel purchased will be used in farming activities or 
food processing. However, a partial exemption certificate cannot be accepted in good faith 
where the seller has knowledge that the diesel fuel is not subject to a partial exemption, or 
will not be otherwise used in a partially exempt manner. 

(d) Partial Exemption Certificate for Use Tax. The partial exemption certificate must be 
completed by a person who purchases diesel fuel for use in a qualified activity to claim a partial 
exemption from use tax from an out-of-state retailer not obligated to collect the use tax. A 
partial exemption from the use tax shall not be allowed unless the purchaser or retailer claims the 
partial exemption on its individual use tax return, sales and use tax return, or consumer use tax 
return for the reporting period during which the transaction subject to the partial exemption 
occurred. Where the purchaser or retailer fails to claim the partial exemption as set forth above, 
the purchaser or retailer may file a claim for refund as set forth in subdivision (e). 

The purchaser who files an individual use tax return must attach a completed partial exemption 
certificate to the return. The purchaser who is registered with the Board as a retailer or consumer 
and files a sales and use tax return or consumer use tax return must, within 45 days of the 
Board's request, provide the Board access to any and all documents that support the claimed 
partial exemption. 

The partial exemption certificate form set forth in Appendix A may be used to claim the partial 
exemption. 

*** 

The proposed amendments contained in th is document may not be adopted. Any revisions t hat are adopted may differ from 

this text. 
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(e) Refund of Partial Exemption. 

(1) For the period commencing on September 1, 2001, and ending on April 30, 2002, a 
person who purchases diesel fuel for use in a qualified activity may claim the partial 
exemption on qualified purchases from an in-state retailer or an out-of-state retai ler obligated 
to collect the use tax by furnishing the retailer with a partial exemption certificate on or 
before July 31, 2002. The retailer must refund the tax or tax reimbursement directly to a 
purchaser of diesel fuel for use in a qualified activity or, at the purchaser's sole option, the 
purchaser may be credited with such amount. 

(2) A retailer who paid sales tax on a qualified sale or a person who paid use tax on a 
qualified purchase and who failed to claim the partial exemption as provided by this 
regulation may file a claim for refund equal to the amount of the partial exemption that he or 
she could have claimed pursuant to this regulation. The procedure for filing a claim shall be 
the same as for other claims for refund filed pursuant to Revenue and Taxation Code section 
6901. For transactions subject to use tax, a person who purchases diesel fuel for use in a 
qualified activity filing a claim for refund of the partial exemption has the burden of 
establishing that he or she was entitled to claim the partial exemption with respect to the 
amount of refund claimed under this part. For transactions subject to sales tax, a person 
filing a claim for refund of the partial exemption has the burden of establishing that the 
purchaser of the diesel fuel otherwise met all the requirements of a person who purchases 
diesel fuel for use in a qualified activity at the time of the purchase subject to the refund 
claimed under this part. 

(f) Improper Use of Partial Exemption. Notwithstanding subdivision (a), tax applies to any sale 
of, and the storage, use, or other consumption in this state of diesel fuel that is used in a manner 
not qualifying for the partial exemption under this regulation. 

(g) Purchaser's Liability for the Payment of Sales Tax. 

(1) If a purchaser timely submits a copy of a partial exemption certificate to the retailer or 
partial exemption certificate for use tax to the Board, and then uses the diesel fuel in a 
manner not qualifying for the partial exemption, the purchaser shall be liable for payment of 
the sales tax, with applicable interest, to the same extent as if the purchaser were a retailer 
making a retail sale of the diesel fuel at the time the diesel fuel was so removed, converted, 
or used. 

(2) A purchaser providing a partial exemption certificate accepted in good faith by the 
retailer or a partial exemption certificate for use tax to the Board for diesel fuel that does not 
qualify for the partial exemption is liable for payment of the sales tax, with applicable 
interest, to the same extent as if the purchaser were a retailer making a retail sale of the diesel 
fuel at the time the diesel fuel was purchased. 

(h) Records. Adequate and complete records must be maintained by the person who purchases 
diesel fuel for use in a qualified activity as evidence that the diesel fuel purchased was used in a 
qualified activity. 

(i) Operative Date. This regulation is operative as of September 1, 2001. 

*** 

The proposed amendments contained in this document may not be adopted. Any revisions that are adopted may differ from 

this text. 
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Appendix A 

PARTIAL EXEMPTION CERTIFICATE STATE BOARD OF EQUALIZATION 

Qualified Sales and Purchases of Diesel and Farm Equipment and Machinery 

NOTE: This is an exemption only from the state 9eneral rune portion of the sales and use tax rate. You are not relieved from your obligations for 
the local and district taxes on this transaction . This partial exemption also does not apply to any tax levied pursuant to S§.ection 6051 .2 and 
6201 .2 of the Revenue and Taxation Code, or pursuant to S§.ection 35 of article XIII of the California Constitution . This partial exemption also 
applies to lease payments made on or after September 1, 2001 , for tangible personal property even if the lease agreement was entered into prior 
to September 1, 2001 . 

SELLER'S/LESSOR'S NAME 

SELLER'S/LESSOR'S ADDRESS (Street, City, State, Zip Code) 

Diesel Fuel Used in Farming Activities or Food Processing* - I as the undersigned purchaser, hereby certify that of the 
diesel purchased, % will be used in qualified farming activities or food processing in accordance with Revenue 
and Taxation Code S~ection 6357 .1 . 

Farm Equipment and Machinery (or parts 1 thereof)* - I as the undersigned purchaser, hereby certify I am engaged in an 
agricultural business described in Codes 0111 to 0291 of the Standard Industrial Classification (SIC) Manual, or I perform 
an agricultural service described in Codes 0711 to 0783 of the SIC Manual for such classified persons. The property 
purchased or leased will be used ~rimarily in producing and harvesting agricultural products in accordance with Revenue 
& Taxation Code S~ection 6356.5. 

Type of Farm Equipment and Machinery (or parts thereof) -------------------­

*If you also want this certificate to be used as a blanket certificate for future purchases, describe generally the type of 
property you will be purchasing and ask your vendor to keep this certificate on file. If this is a specific partial exemption 
certificate , provide the purchase order or sales invoice number and a precise description of the property being purchased. 

I understand that if such property is not used in the manner qualifying for the partial exemption, or if I am not a qualified person, 
as applicable, that I am required by the Sales and Use Tax Law to report and pay the state tax measured by the sales 
price/rentals payable of the property to/by me. I also understand that this partial exemption certificate is in effect as of the date 
shown below and will remain in effect until revoked in writing . 

PURCHASER'S NAME OR COMPANY NAME (if applicable) I DATE 

SIGNATURE (signature of the purchaser, purchaser's employee, or authorized representative of the purchaser) TELEPHONE NUMBER 

TITLE PERMIT NUMBER (If applicable);j 

ADDRESS I CITY 
STATE, ZIP 

If you are purchasing oil, grease, or lubricating or other qualifying fluids , indicate what percentage will be used in farm equipment 
and machinery performing qualified producing and harvesting activities. 

2 Vehicles that qualify as farm equipment and machinery, as defined in Regulation 1533.1 (b)(1 )(8) , must be used exclusively in 
producing and harvesting agricultural products. 

3 
If you are not required to hold a seller's permit, please enter "Not Applicable." 
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Sales and Use Tax Regulation 1598.1. Diesel Fuel Prepayment Exemption. 
(a) Definitions. 

(1) "Bulk deliveries" mean transfers of diesel fuel into storage tanks holding 500 gallons or more. 

(2) "Cardlock, keylock, or other unattended mechanism" means an unattended, completely 
automated fueling station at which a purchaser obtains diesel fuel through use of a coded card or key 
and an access code. Charges for sales of diesel fuel to customers are usually consolidated at a central 
location and periodically invoiced to the purchaser. 

(3) A "diesel fuel consumer" or "diesel fuel consumers" mean a person or persons that use diesel 
fuel in a manner that qualifies for the partial sales and use tax exemption set forth in Revenue and 
Taxation Code section 6357.1 and Regulation 1533.2, Diesel Fuel Used in Farming Activities or 
Food Processing. 

(4) "Diesel fuel," for purposes of the imposition of the prepayment of sales tax, is defined in 
Revenue and Taxation Code section 6480(c) (by reference to Revenue and Taxation Code section 
60022) and means any liquid that is commonly or commercially known or sold as a fuel that is 
suitable for use in a diesel-powered highway vehicle. A liquid meets this requirement if, without 
further processing or blending, the liquid has practical and commercial fitness for use in the engine 
of a diesel-powered highway vehicle. However, a liquid does not possess this practical and 
commercial fitness solely by reason of its possible or rare use as a fuel in the engine of a diesel­
powered highway vehicle. 

Diesel fuel does not include gasoline, kerosene, liquefied petroleum gas, natural gas in liquid or 
gaseous form, or alcohol. 

Diesel fuel does not include the water in a diesel fuel and water emulsion of two immiscible liquids 
of diesel fuel and ·water, which emulsion contains an additive that causes the water droplets to 
remain suspended within the diesel fuel , provided the diesel fuel emulsion meets standards set by the 
California Air Resources Board. 

(5) "Qualified retailer" means a person who meets the requirements of subdivisions (b)(l) through 
(b)(5). 

(6) "Seller" means either the supplier or the wholesaler, as those terms are defined in Revenue and 
Taxation Code section 6480( c ), that sells diesel fuel to a qualified retailer. 

(7) "Total taxable sales" means the gross receipts from the sale of tangible personal property subject 
to tax, including sales of diesel fuel. 

(b) Application of Tax. Commencing on and after October 9, 2002, a seller of diesel fuel is not required 
to collect the prepayment of sales tax on that percentage of diesel fuel specified in the retailer's diesel 
fuel prepayment exemption certificate that is otherwise required by Revenue and Taxation Code section 
6480.1, provided the diesel fuel is sold to a retailer who: 

(1) Will resell the diesel fuel in the ordinary course of business, 
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(2) Issues a diesel fuel prepayment exemption certificate to the seller as set forth in subdivision ( c ), 

(3) Sells diesel fuel to a diesel fuel consumer, 

(4) During the calendar year immediately preceding any purchases of diesel fuel , sold diesel fuel to 
diesel fuel consumers in which the gross receipts from such sales exceeded 25 percent of that 
retailer's total taxable sales, and 

(5) Sold more than 50% of its diesel fuel through bulk deliveries or through a cardlock, keylock, or 
other unattended mechanism, or both. 

For purposes of calculating the percentage set forth in subdivision (b )( 4) above, the numerator shall be 
the sum total of amounts entered on Form BOE 401 GS line 1 O(e)(4) (Amount S§.ubject to the partial 
state tax exemption for f).Q_iesel Ffuel .Y_!!sed in Ffarming and Ffood Pprocessing Exemption) for each 
return filed during the preceding calendar year and the denominator shall be the sum total of amounts 
entered on line 14(a) (Transactions ~ubject to Gf ounty +tax) for each return filed during the preceding 
calendar year. 

(c) Prepayment Exemption Certificate. 

(1) In General. A seller of diesel fuel who takes a diesel fuel prepayment exemption certificate 
timely and in good faith, as defined in subdivision (c)(5), from a qualified retailer, is relieved from 
the liability for the sales tax prepayment subject to the exemption under this regulation, or the duty 
of collecting the sales tax prepayment subject to exemption under this regulation. A diesel fuel 
prepayment exemption certificate will be considered timely if it is taken any time before the seller 
bills the qualified retailer for the diesel fuel, any time within the seller's normal billing or payment 
cycle, or any time at or prior to delivery of the diesel fuel to the qualified retailer. A diesel fuel 
prepayment exemption certificate which is not taken timely will not relieve the seller of the liability 
for the sales tax prepayment excluded by the exemption; however, the seller may present satisfactory 
evidence to the Board that the seller sold the diesel fuel to a qualified retailer. A diesel fuel 
prepayment exemption under this part shall not be allowed unless the seller claims the exemption on 
its sales and use tax return for the reporting period during which the transaction subject to the diesel 
fuel prepayment exemption occurred. The diesel fuel prepayment exemption certificate form set 
forth in the Appendix may be used to claim the diesel fuel prepayment exemption. 

(2) Blanket Prepayment Exemption Certificate. In lieu of requiring a diesel fuel prepayment 
exemption certificate for each transaction, a qualified retailer may issue a blanket diesel fuel 
prepayment exemption certificate. The diesel fuel prepayment exemption certificate form set forth in 
the Appendix may be used as a blanket diesel fuel prepayment exemption certificate. The diesel fuel 
prepayment exemption certificate in the Appendix may also be used as a specific diesel fuel 
prepayment exemption certificate if the qualified retailer provides the purchase order or sales invoice 
number and a precise description of the property being purchased. A blanket diesel fuel prepayment 
exemption certificate is only valid during the calendar year in which it is provided to the seller. 

(3) Form of Prepayment Exemption Certificate. Any document, such as a letter or purchase order, 
timely provided by the qualified retailer to the seller will be regarded as a diesel fuel prepayment 
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exemption certificate with respect to the sale of diesel fuel if it contains all of the following essential 
elements: 

(A) The signature of the qualified retailer, qualified retailer's employee, or authorized 
representative of the qualified retailer. 

(B) The name, address and telephone number of the qualified retailer. 

(C) The number of the seller's permit held by the qualified retailer. 

(D) A statement setting forth the requirements of subdivisions (b)(l) through (b)(5). 

(E) A statement of what percentage of total diesel fuel purchases will be resold to diesel fuel 
consumers. 

(F) Date of execution of document. 

(4) Retention and Availability of Prepayment Exemption Certificates. A seller must retain each 
diesel fuel prepayment exemption certificate received from a qualified retailer who purchases diesel 
fuel for resale to diesel fuel consumers for a period of not less than four years from the date on 
which the qualified retailer claims an exemption for sales tax prepayment based on the diesel fuel 
prepayment exemption certificate. The Board may require, within 45 days of the Board's request, 
sellers to provide the Board access to any and all diesel fuel prepayment exemption certificates, or 
copies thereof, accepted for the purposes of supporting the diesel fuel prepayment exemption. 

(5) Good Faith. A seller will be presumed to have taken a diesel fuel prepayment exemption 
certificate in good faith in the absence of evidence to the contrary. However, a diesel fuel 
prepayment exemption certificate cannot be accepted in good faith where the seller has knowledge 
that the diesel fuel will not be sold to a retailer who meets the requirements of subdivisions (b )(1) 
through (b)(5), will not otherwise be used by diesel fuel consumers, or that the percentage listed on 
the exemption certificate for sales tax prepayment is inaccurate. A blanket diesel fuel prepayment 
exemption certificate utilized for sales occurring in a subsequent calendar year in which the blanket 
diesel fuel prepayment exemption certificate was initially provided to the seller is not accepted in 
good faith for sales occurring in that subsequent calendar year. 

(d) Retailer's Liability for the Payment of Tax. 

(1) A qualified retailer providing a diesel fuel prepayment exemption certificate pursuant to 
subdivision (c) is liable for the taxes imposed by the Bradley-Burns Uniform Local Sales and Use 
Tax Law, the Transactions and Use Tax Law, and the tax that is imposed under Revenue and 
Taxation Code section 6051.2 or 6201.2, or under section 35 of article XIII of the California 
Constitution on the sale of diesel fuel to diesel fuel consumers. 

(2) A qualified retailer providing a diesel fuel prepayment exemption certificate pursuant to 
subdivision (c) is liable for sales tax on any portion of the gross receipts derived from the sale of 
diesel fuel that is not sold to diesel fuel consumers. 
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(3) A qualified retailer that is liable for the tax under the provisions of subdivisions ( d)(l) or ( d)(2) 
shall report and pay that tax with the sales and use tax return filed for the reporting period during 
which the qualified retailer sells the diesel fuel. 

(e) Improper Use of Prepayment Exemption Certificate. Any person who gives a diesel fuel prepayment 
exemption certificate pursuant to this regulation for the purpose of evading the prepayment of sales tax 
on sales of diesel fuel that he or she knows at the time of sale do not qualify for the diesel fuel 
prepayment exemption is guilty of a misdemeanor punishable as provided in Revenue and Taxation 
Code section 7153. In addition, such person shall be liable to the state for a penalty of one thousand 
dollars ($1,000) for each diesel fuel prepayment exemption certificate issued for personal gain or to 
evade the prepayment of sales tax. 

(f) Records. Adequate and complete records must be maintained by the seller and qualified retailer as 
evidence that the diesel fuel qualifies for the diesel fuel prepayment exemption. 

(g) Operative Date. This regulation is operative as of October 9, 2002. 
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DIESEL FUEL PREPAYMENT EXEMPTION CERTIFICATE 
SECTION 6480.3 

Please Note: This is an exemption only from the prepayment of sales tax required by Revenue and Taxation Code 
(RTC) section 6480.1. This exemption applies only to the prepayment of the sales tax on sales of diesel fuel that you 
purchase for resale to persons qualifying for the partial exemption from sales and use tax on the sale or use of diesel 
fuel pursuant to RTC section 6357.1 and Regulation 1533.2, Diesel Fuel Used in Farming Activities or Food Processing. 
You are not relieved of your obligation to report and pay sales tax on the non-exempt portion of your partially exempt 
diesel fuel sales or on other retail sales. 

I, the undersigned diesel fuel retai ler, hereby certify that, of the diesel fuel purchased for resale from the above diesel 
fuel seller, I reasonably expect that % will be sold to consumers engaged in farming activities or food processing 
who qual ify for the diesel fuel partial exemption pursuant to RTC section 6357.1 and Regulation 15332, Diesel Fuel 
Used in Farming Activities or Food Processing I further certify that: 

1. 	During the calendar year immediately preceding my purchases of diesel fuel , I sold diesel fuel to 
consumers that qualified for the RTC section 6357 .1 and Regulation 1533.2 partial sales and use 
tax exemption and that these sales were in excess of 25% of my tota l taxable sales ; and, 

2. 	 More than 50% of my diesel fuel sales occur through deliveries into storage tanks of 500 gallons or 
more, or through a card lock , keylock, or other unattended mechanism, or both. 

By signing below, I acknowledge I am liable for the taxes imposed under the Bradley-Burns Uniform Local Sales and 
Use Tax Law or imposed by the Transactions and Use Tax Law, and for the taxes imposed under RTC section 6051.2 or 
6201 .2, or under section 35 of A~rticle XII I of the California Constitution. I also acknowledge I am liable for all sales taxes 
on any portion of the gross receipts derived from the sale of diesel fuel not sold in a manner that qualifies for the partial 
exemption under RTC section 6357.1 and Regulation 1533.2, Diesel Fuel Used in Farming Activities or Food 
Processing. I further acknowledge that I am required to report and pay these taxes with the return for the reporting 
period in which I sell the diesel fuel. 

I understand that any person who gives thi s diesel fuel prepayment exemption certificate for the purpose of evading the 
prepayment of sales tax on sales of diesel fi.;el that he or she knows at the time of purchase do not qualify for the diesel 
fuel prepayment exemption is guilty of a misdemeanor punishable as provided in RTC section 7153. I also understand 
that such person shall be liable to the state for a penalty of one thousand dollars ($1 ,000) for each diesel fuel 
prepayment exemption certificate issued for personal gain or to evade the prepayment or payment of taxes. 

Important: This diesel fuel prepayment exemption certificate constitutes a blanket diesel fuel prepayment exemption 
certificate for future purchases and is only valid during the calendar year in which it is provided to the diesel fuel seller 
unless the diesel fuel prepayment exemption certificate is otherwise specified as a specific diesel fuel prepayment 
exemption certificate. The diesel fuel sel ler shall require a retailer to provide a new blanket diesel fuel prepayment 
exemption certificate for any future purchases of diesel fuel in each subsequent calendar year. If this is a specific diesel 
fuel prepayment exemption certificate, provide the purchase order or sales invoice number in the followi ng space: 

RETAILER'S NAME OR COMPANY NAME DATE 

SIGNATURE (signature of the retailer, retai ler's employee, or authorized representative of the retailer) TELEPHONE NUMBER 

TITLE PERMIT NUMBER 

ADDRESS (STREET, CITY, STATE , ZIP CODE) 

==================================~"====

CUSTOMER ACCOUNT NUMBER 

==--=·-·----------

Appendix 
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REGULATION 1685.5 CALCULATION OF ESTIMATED USE TAX- USE 
TAX TABLE. 

(a) IN GENERAL. 

(1) ESTIMATED USE TAX AND USE TAX TABLE. The Board of Equalization (BOE) is 

required to annually calculate the estimated amount of use tax due according to a person's 

adjusted gross income (AGI) and make such amounts available to the Franchise Tax Board 

(FTB), by July 30 of each year, in the form of a use tax table for inclusion in the instructions 

to the FTB's returns. 

(2) WHO IS ELIGIBLE TO USE BOE USE TAX TABLES. 

(A) Consumers may elect to use the use tax tables included in the instructions to their 

FTB returns to report their estimated use tax liabilities for one or more single nonbusiness 

purchases of individual items of tangible personal property each with a sales price of less 

than one thousand ($1,000) on their FTB returns. However, eligible consumers may still 

calculate their actual use tax liabilities using the worksheets in the instructions to their 

FTB returns and report their actual use tax liabilities on their FTB returns. Consumers are 

not required to use the use tax tables included in the instructions to their FTB returns. 

(B) The use tax table may not be used to estimate use tax liabilities for business 

purchases, including purchases made by businesses required to hold a seller's permit or to 

register with the BOE under the Sales and Use Tax Law and report their use tax liabilities 

directly to the BOE. 

(3) SAFE HARBOR. If eligible consumers use the use tax tables included in the instructions 

to their FTB returns to estimate their use tax liabilities for qualified nonbusiness purchases 

and correctly report their estimated use tax liabilities for their qualified nonbusiness 

purchases in accordance with their AGI ranges, then the BOE may not assess the difference, 

if any, between the estimated use tax liabilities reported in accordance with the use tax tables 

and the consumers' actual use tax liabilities for qualified nonbusiness purchases. 

(b) DEFINITIONS AND DATA SOURCES. 

(1) AGI RANGES. The use tax table shall be separated into fifteen (15) AGI ranges as 

follows: 

(A) AGI less than $10,000 

(B) AGI of $10,000 to $19,999 
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(C) AGI of $20,000 to $29,999 

(D) AGI of $30,000 to $39,999 

(E) AGI of $40,000 to $49,999 

(F) AGI of $50,000 to $59,999 

(G) AGI of $60,000 to $69,999 

(H) AGI of $70,000 to $79,999 

(I) AGI of $80,000 to $89,999 

(J) AGI of $90,000 to $99,999 

(K) AGI of $100,000 to $124,999 

(L) AGI of $125,000 to $149,999 

(M) AGI of$150,000 to $1 74,999 

(N) AGI of$1 75,000 to $199,999 

(0) AGI more than $199,999 

(2) USE TAX LIABILITY FACTOR OR USE TAX TABLE PERCENTAGE. For the 2011 

calendar year the use tax liability factor or use tax table percentage shall be 0.070 percent 

(.0007). On June 1, 2012, the BOE shall calculate the use tax liability factor or use tax table 

percentage for the current calendar year by multiplying the percentage of income spent on 

taxable purchases for the preceding calendar year by 0.3 7, multiplying the product by the 

average state, local, and district sales and use tax rate, and then rounding the result to the 

nearest thousandth of a percent. On June 1, 2013, and each June 1 thereafter, the BOE shall 

calculate the use tax liability factor or use tax table percentage for the current calendar year by 

multiplying the percentage of income spent on taxable purchases for the preceding calendar 

year by 0.23 , multiplying the product by the average state, local, and district sales and use tax 

rate, and then rounding the result to the nearest thousandth of a percent. 

(3 ) TOTAL PERSONAL INCOME. Total personal income shall be determined by reference to 

the most current personal income data published by the United States Bureau of Economic 

Analysis. 

(4) TOTAL SPENDING AT ELECTRONIC SHOPPING AND MAIL ORDER HOUSES. 

Total spending at electronic shopping and mail order houses shall be determined by reference 
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to the most current electronic shopping and mail order house spending data published by the 

United States Census Bureau. 

(5) TOTAL SPENDING ON TAXABLE PURCHASES. Total spending on taxable purchases 

shall be determined by: 

(A) Determining the percentage, rounded to the nearest tenth of a percent, of total spending 

at electronic shopping and mail order houses that are not included in the following 

categories of items, by reference to the most current retail trade product lines statistics by 

kind of business data published by the United States Census Bureau: 

(i) Groceries and other foods for human consumption off premises, excluding bottled, 

canned, or packaged soft drinks; 

(ii) Prescriptions; 

(iii) Video Content Downloads; 

(iv) Audio Content Downloads; 

(v) Prepackaged computer software, including software downloads; and 

(vi) All nonmerchandise receipts. 

(B) Adding ten billion dollars ($10,000,000,000) to the total spending at electronic 

shopping and mail order houses to account for spending that is not included in the spending 

data published by the United States Census Bureau; and 

(C) Multiplying the sum calculated in (B) by the percentage of total spending at electronic 

shopping and mail order houses that are not included in the categories of items listed in (A) 

above so that the result does not include spending on nontaxable purchases, and then 

rounding the result to the nearest tenth of a percent. 

(6) PERCENTAGE OF INCOME SPENT ON TAXABLE PURCHASES. The percentage of 

income spent on taxable purchases during a calendar year shall be calculated by dividing the 

total spending on taxable purchases for that year by the total personal income for that year, 

multiplying the result by 100, and rounding the result to the nearest tenth of a percent. 

(7) AVERAGE STATE, LOCAL, AND DISTRICT SALES AND USE TAX RATE. The 

average state, local, and district sales and use tax rate for a calendar year shall be the total of: 
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(A) The rates of the statewide sales and use taxes imposed under section 35 of article XIII 

of the California Constitution and the Sales and Use Tax Law (Rev. & Tax. Code, § 6001 

et seq.) in effect on January 1 of that year; 

(B) The statewide rate of local tax imposed under the Bradley-Bums Uniform Local 

Sales and Use Tax Law (Rev. & Tax. Code, § 7200 et seq.) in effect on January 1 of that 

year; and 

(C) The weighted average rate of the district taxes imposed under the Transactions and 

Use Tax Law (Rev. & Tax Code, § 7251 et seq.) in effect in the various jurisdictions 

throughout the state on January 1 of that year after taking into account the proportion of 

the total statewide taxable transactions (by dollar) reported for each jurisdiction during 

the fourth quarter of the calendar year that is two years prior to the calendar year for 

which the calculation is made. For example, the total reported taxable transactions (by 

dollar) for the fourth quarter of 2010 shall be used to determine the weighted average rate 

of the district tax rates in effect on January 1, 2012, to calculate the weighted average rate 

of district taxes for calendar year 2012. 

(c) CALCULATION OF THE ESTIMATED USE TAX LIABILITY. 

(1) The estimated use tax liability for the AGI range described in subdivision (b)(l)(A) shall 

be determined by multiplying $5,000 by the use tax liability factor or use tax table percentage 

and then rounding the result to the nearest whole dollar. 

(2) The estimated use tax liability for the AGI ranges described in subdivision (b)(l)(B) 

through (N) shall be determined by multiplying the midpoint of each AGI range by the use 

tax liability factor or use tax table percentage and then rounding the result to the nearest 

whole dollar. 

(3 ) The estimated use tax liability for the AGI range described in subdivision (b)(l)(O) shall 

be determined by multiplying each range members actual AGI by the use tax liability factor 

or use tax table percentage and then rounding the result to the nearest whole dollar. 

(d) USE TAX TABLE FORMAT. 

(1) The use tax table for calendar year 2011 shall provide as follows: 

Adjusted Gross Income Use Tax 
(AGI) Range: Liability 

Less Than $20,000 $7 
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$20,000 to $39,999 $21 

$40,000 to $59,999 $35 

$60,000 to $79,999 $49 

$80,000 to $99,999 $63 

$100,000 to $149,999 $88 

$150,000 to $199,999 $123 

ore than $199,999 -Multiply AGl1'y 0.070% 
(.0007) 

(2) The use tax tables for calendar year 2012 and subsequent years shall utilize the same 

format as follows: 

Adjusted Gross Income 
(AGI) Range 

Less Than $10,000 

$10,000 to $19,999 

$20,000 to $29,999 

$30,000 to $39,999 

$40,000 to $49,999 

$50,000 to $59,999 

$60,000 to $69,999 

$70,000 to $79,999 

$80,000 to $89,999 

$90,000 to $99,999 

$100,000 to $124,999 

$125,000 to $149,999 

$150,000 to $174,999 

$175,000 to $199,999 

Use Tax 

Liability 


$;k 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 6452.1 , 

Revenue and Taxation Code. 
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REGULATION 1591. MEDICINES AND MEDICAL DEVICES. 

(a) Definitions. 

(1) Administer. "Administer" means the direct application of a drug or device to the body of a 

patient or research subject by injection, inhalation, ingestion, or other means. 

(2) Dispense. "Dispense" means the furnishing of drugs or devices upon a prescription from a 

physician, dentist, optometrist, or podiatrist. Dispense also means and refers to the furnishing of 
drugs or devices directly to a patient by a physician, dentist, optometrist, or podiatrist acting 
within the scope of his or her practice. 

(3) Furnish. "Furnish" means to supply by any means, by sale or otherwise. 

(4) Health Facility. "Health Facility" as used herein has the meaning ascribed to the term in 

~&ection 1250 of the Health and Safety Code, and also includes "clinic" as defined in sections 
1200 and 1200.1 of the Health and Safety Code. 

(A) Section 1250 of the Health and Safety Code provides that "health facility" means any 

facility, place or building that is organized, maintained, and operated for the diagnosis, care, 

prevention, and treatment of human illness, physical or mental, including convalescence and 

rehabilitation and including care during and after pregnancy, or for any one or more of these 
purposes, for one or more persons, to which the persons are admitted for a 24-hour stay or 
longer. 

(B) Section 1200 of the Health and Safety Code provides that "clinic" means an organized 

outpatient health facility which provides direct medical, surgical, dental, optometric, or podiatric 
advice, services, or treatment to patients who remain less than 24 hours, and which may also 

provide diagnostic or therapeutic services to patients in the home as anffi incident to care 

provided at the clinic facility. A place, establishment, or institution which solely provides advice, 

counseling, information, or referrals on the maintenance of health or on the means and measures 

to prevent or avoid sickness, disease, or injury, where such advice, counseling, information, or 

referrals does not constitute the practice of medicine, surgery, dentistry, optometry, or podiatry, 

shall not be deemed a clinic for purposes of this subdivision. 

(C) Section 1200. l of the Health and Safety Code provides that "clinic" also means an organized 

outpatient health facility which provides direct psychological advice, services, or treatment to 

patients who remain less than 24 hours. As provided in section 1204.1 of the Health and Safety 

Code, such clinics serve patients under the direction of a clinical psychologist as defined in 

section 1316.5 of the Health and Safety Code, and are operated by a nonprofit corporation, which 

is exempt from federal taxation under paragraph (3), subsection (c) of section 501 of the Internal 

Revenue Code of 1954, as amended, or a statutory successor thereof, and which is supported and 
maintained in whole or in part by donations, bequests, gifts, grants, government funds , or 

*** 
The proposed amendments contained in this document may not be adopted. Any revisions that are adopted may differ from this 
text. 



Proposed Amendments to Regulation 1591 Page 2of11 

contributions which may be in the form of money, goods, or services. In such clinics, any 
charges to the patient shall be based on the patient's ability to pay, utilizing a sliding fee scale. 
Such clinics may also provide diagnostic or therapeutic services authorized under Chapter 6.6 

(commencing with section 2900) ofgffivision 2 of the Business and Professions Code to patients 
in the home as an incident to care provided at the clinic facility. 

(5) Pharmacist. "Pharmacist" means a person to whom a license has been issued by the 

California State Board of Pharmacy, under the provisions of§.Section 4200 of the Business & 

Professions Code, except as specifically provided otherwise in Chapter 9 of the Pharmacy Law." 

(6) Pharmacy. "Pharmacy" means an area, place, or premises licensed by the California State 
Board of Pharmacy in which the profession of pharmacy is practiced and where prescriptions are 
compounded. Pharmacy includes, but is not limited to, any area, place, or premises described in a 
license issued by the California State Board of Pharmacy wherein controlled substances, 
dangerous drugs, or dangerous devices are stored, possessed, prepared, manufactured, derived, 
compounded, or repackaged, and from which the controlled substances, dangerous drugs, or 
dangerous devices are furnished, sold, or dispensed at retail. Pharmacy shall not include any area 
specifically excluded by paragraph (b) of ~Section 4037 of the Business and Professions Code. 

(7) Prescription. "Prescription" means an oral, written, or electronic transmission order that is 
issued by a physician, dentist, optometrist, or podiatrist licensed in this state and given 
individually for the person or persons for whom ordered. The order must include all of the 
following: 

(A) The name or names and address of the patient or patients. 

(B) The name and quantity of the drug or device prescribed and the directions for use. 

(C) The date of issue. 

(0 ) Either rubber stamped, typed, or printed by hand or typeset, the name, address, and telephone 
number of the prescriber, his or her license classification, and his or her federal registry number, 
if a controlled substance is prescribed. 

(E) A legible, clear notice of the conditions for which the drug is being prescribed, if requested 
by the patient or patients. 

(F) If in writing, signed by the prescriber issuing the order. 

(8) Physicians, Dentists, Optometrists, and Podiatrists. "Physicians," "dentists," "optometrists," 
and "podiatrists" are persons authorized by a currently valid and umevoked license to practice 
their respective professions in this state. "Physician" means and includes any person holding a 
valid and umevoked physician's and surgeon's certificate or certificate to practice medicine and 

surgery, issued by the Medical Board of California or the Osteopathic Medical Board of 
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California and includes an unlicensed person lawfully practicing medicine pursuant to ~£ection 
2065 of the Business & Professions Code, when acting within the scope of that section. 

(9) Medicines. "Medicines" means: 

(A) Except where taxable for all uses as provided in subdivision (c), any product fully implanted 
or injected in the human body, or any drug or any biologic, when such are approved by the~ 
United States Food and Drug Administration to diagnose, cure, mitigate, treat or prevent disease, 
illness or medical condition regardless of ultimate use, or 

(B) Any substance or preparation intended for use by external or internal application to the 
human body in the diagnosis, cure, mitigation, treatment or prevention of disease and which is 
commonly recognized as a substance or preparation intended for that use. 

The term medicines also includes certain articles, devices, and appliances as described in 
subdivision (b) of this regulation. 

For purposes of subdivision (a)(9)(A). products. "approved by the United States Food and Drug 
Administration" means any product for which a premarket notification was cleared bv the United 
States Food and Drwz Administration or for whi ch an application for premarket approval was 
approved by the United States Food and Drug Administration. 

Medicines are further defined in subdivisions (b) and (c) below. 

(b) "Medicines." In addition to the definition set forth in subdivision (a)(9) of this section, the 
term "medicines" means and includes the following items: 

(1) Preparations and Similar Substances. Preparations and similar substances intended for use by 
external or internal application to the human body in the diagnosis, cure, mitigation, treatment or 
prevention of disease and which are commonly recognized as a substance or preparation 
intended for such use qualify as medicines . Tax does not apply to the sale or use of such 
medicines sold or furnished under one of the conditions provided in subdivision ( d)(l) through 
(d)(6). 

"Preparations and similar substances" include, but are not limited to, drugs such as penicillin, 
and other antibiotics, "dangerous drugs" (drugs that require dispensing only on prescription); 
alcohol (70% solution) and isopropyl; aspirin; baby lotion, oil, and powder; enema preparations; 
hydrogen peroxide; lubricating jelly; medicated skin creams; oral contraceptives; measles and 
other types of vaccines; topical creams and ointments; and sterile nonpyrogenic distilled water. 
Preparations and similar substances applied to the human body in the diagnosis, cure, mitigation, 
treatment, or prevention of disease qualify as medicines. "Preparations and similar substances" 
also include Total Parenteral Nutrition (also called TPN), lntradialytic Parenteral Nutrition (also 
called IDPN), and food provided by way of enteral feeding, except when the TPN, IDPN, or food 
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provided by enteral feeding qualifies as a meal under Regulation 1503. For purposes of this 
regulation, TPN, IDPN, and enteral feeding are means of providing complete nutrition to the 

patient; TPN and IDPN are provided in the form of a collection of glucose, amino acids, 
vitamins, minerals, and lipids, TPN being administered intravenously to a patient who is unable 
to digest food through the gastrointestinal tract and IDPN being administered to hemodialysis 
patients as an integral part of the hemodialysis treatment; enteral feeding is the feeding of the 

patient directly into the gastrointestinal tract. 

(2) Permanently Implanted Articles. Articles permanently implanted in the human body to assist 
the functioning of, as distinguished from replacing all or any part of, any natural organ, artery, 
vein or limb and which remain or dissolve in the body qualify as medicines. In addition, articles 
permanently implanted in the human body to mark the location of a medical condition, such as 
breast tissue markers, qualify as medicines. An article is considered to be permanently implanted 
if its removal is not otherwise anticipated. Except for devices excluded from the definition of 
"medicines," permanently implanted articles include the interdependent internal and external 
components that operate together as one device in and on the person in whom the device is 
implanted. Tax does not apply to the sale or use of articles permanently implanted in the human 
body to assist the functioning of any natural organ, artery, vein or limb or mark the location of a 
medical condi tion, and which remain or dissolve in the body when such articles are sold or 

furnished under one of the conditions provided in subdivision (d)(l) through (d)(6) . 

Permanently implanted articles include, but are not limited to, permanently implanted artificial 
sphincters; bone screws and bone pins; dental implant systems including dental bone screws and 
abutments; permanently implanted catheters; permanently implanted hydrocephalus devices and 
their implanted pressure regulating components; implanted defibrillators and implanted leads; 
pacemakers; tendon implants; testicular gel implants; and ear implants, including the ear 
implant's interdependent internal and external components. Sutures are also included whether or 

not they are permanently implanted. A non-returnable, nonreusable needle fused or prethreaded 
to a suture is regarded as part of the suture. 

Implantable articles that do not qualify as "permanently" implanted medicines include, but are 
not limited to, Chemoport implantable fluid systems; Port-a-Cath systems used for drug infusion 
purposes; disposable urethral catheters; temporary myocardial pacing leads used during surgery 
and recovery; and defibrillator programmer and high voltage stimulator used with an implanted 
defibrillator. The sale or use of these items is subject to tax . 

(3) Artificial Limbs and Eyes. Artificial limbs and eyes, or their replacement parts, including 
stump socks and stockings worn with artificial legs and intraocular lenses for human beings, 
qualify as medicines as provided by Revenue and Taxation Code section 6369(c)(5). Tax does 
not apply to the sale or use of these items when sold or furnished under one of the conditions 
provided in subdivision ( d)(l) through ( d)( 6). 
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(4) Orthotic Devices. Orthotic devices and their replacement parts, designed to be worn on the 

person of the user as a brace, support or correction for the body structure are medicines as 
provided under Revenue and Taxation Code section 6369(c)(3). The sale or use of orthotic 
devices and their replacement parts is not subject to tax when sold or furnished under one of the 
conditions provided in subdivision (d)(l ) through (d)(6). Orthotic devices and their replacement 
parts do not need to be furnished by a pharmacist, within the meaning of subdivision ( d)( 1 ), to be 
considered dispensed on prescription provided the devices are furnished pursuant to a written 
order of a physician or podiatrist. For the purposes of this regulation, orthotic devices furnished 
pursuant to a written order of a physician or podiatrist by, but not limited to, medical device 
retailers, clinics, physical therapists, device suppliers, intermediate care facilities, or other such 
persons, are deemed to be dispensed on prescription within the meaning of subdivision ( d)( 1 ). 

Orthotic devices worn on the body of the person include, but are not limited to, abdominal 

binders and supports, ace bandages, ankle braces, anti-embolism stockings, athletic supporters 
(only for patients recovering from rectal or genital surgery), casts, and cast components, cervical 
supports, neck collars, cervical traction devices, clavicular splints, post-surgical corsets, elbow 
supports, head halters, pelvic traction devices, post-operative knee immobilizers and braces, 
legging orthoses, rib belts and immobilizers, rupture holders, sacral belts, sacro-lumbar back 
braces, shoulder immobilizers, slings, stump shrinkers, sternum supports, support hose (and 

garter belts used to hold them in place), thumb and finger splints, trusses, and wrist and arm 
braces. All of the above must be worn on the body of the person and act as a brace, support or 
correction for body structure to qualify as a medicine. If any part of the orthotic device is not 
worn on the person, the device is not a medicine for the purposes of this regulation. 

Orthopedic shoes and supportive devices for the foot do not qualify as medicines unless they are 
an integral part of a leg brace or artificial leg or are custom-mad~ biomechanical foot orthoses. 
"Custom-made biomechanical foot orthosis" means a device that is made on a positive model of 

the individual patient's foot. The model may be individually constructed from suitable model 
material such as plaster of Paris, stone, or wax, and may be manually constructed or fabricated 

using electronic technology. 

"Custom-made biomechanical foot orthosis" do not include: 

(A) any pre-made or pre-molded foot orthosis or shoe insert even if it has been modified or 
customized for an individual patient by the practitioner regardless of the method of modification; 

(B) any foot orthosis fabricated directly on the patient's foot regardless of the method and 

materials used and regardless of its individual character; or 

(C) any foot orthosis fabricated inside of the patient's shoe regardless of the method of 
manufacture and materials used and regardless of its individual character. 
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(5) Prosthetic Devices. Prosthetic devices and their replacement parts designed to be worn on or 
in the patient to replace or assist the functioning of a natural part of the human body are 
medicines as provided under Revenue and Taxation Code section 6369(c)(4). The sale or use of 
prosthetic devices and their replacement parts is not subject to tax when sold or furnished under 
one of the conditions provided in subdivision ( d)(l) through ( d)( 6). Prosthetic devices and their 
replacement parts do not need to be furnished by a pharmacist, within the meaning of subdivision 
( d)( 1 ), to be considered dispensed on prescription provided the devices are furnished pursuant to 
a written order of a physician or podiatrist. For the purposes of this regulation, prosthetic devices 
furnished pursuant to a written order of a physician or podiatrist by, but not limited to, medical 
device retailers, clinics, physical therapists, device suppliers, intermediate care facilities, or other 
such persons, are deemed to be dispensed on prescription within the meaning of subdivision 
( d)(l ). For purposes of this regulation only, prosthetic devices include bags and tubing, as well as 
fi lters, locks, tape, clamps, and connectors which are integral to the tubing, each of which is used 
to dispense enteral feeding to the patient, including: gastrostomy tubes (also called G tubes) 
which are used to deliver the nutrition directly into the stomach; jejunostomy tubes (also called J 

tubes) which are used to deliver the nutrition directly into the intestinal tract; and nasogastric 
tubes (also called NG tubes) which are used to deliver the nutrition directly through the nasal 
passage to the stomach. For purposes of this regulation only, prosthetic devices also include 
needles, syringes, cannulas, bags, and tubing, as well as filters , locks, tape, clamps, and 

connectors which are integral to the tubing, each of which is used to dispense TPN or IDPN to 
the patient, provided each of these items is used primarily to dispense the TPN or IDPN. 

Prosthetic devices that are considered medicines when worn on or in the patient include, but are 
not limited to, acetabular cups, atrial valves, breast tissue expanders and tissue expanders, 
cervical cuffs, dacron grafts, heart valves, orbital implant, nerve cups, rhinoplasty prosthesis, 
neuromuscular electrical stimulators, transcutaneous nerve stimulators, urinary incontinent 
devices, and wigs and hairpieces prescribed by a physician or podiatrist. 

Prosthetic devices that do not qualify as medicines include, but are not limited to, air 
compression pumps and pneumatic garments; noninvasive, temporary pace makers; 
vacuum/constriction devices used to treat male impotency; auditory, ophthalmic and ocular 
devices or appliances; and dental prosthetic devices and materials such as dentures, removable or 
fixed bridges, crowns, caps, inlays, artificial teeth, and other dental prosthetic materials and 
devices. Sales of such items are subject to tax in the same manner as any other sale of tangible 
personal property. 

(6) Drug Infusion Devices. Programmable drug infusion devices to be worn on or implanted in 
the human body which automatically cause the infusion of measured quantities of a drug on an 
intermittent or continuous basis at variable dose rates and at high or low fluid volume into the 

body of the wearer of the device qualify as medicines under Revenue and Taxation Code section 
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6369(c)(6). The sale or use of the qualifying infusion device is not subject to tax when the device 
is sold or furnished under one of the conditions provided in subdivision (d)(l) through (d)(6) . 

(c) Exclusions from the Definition of "Medicines." 

Except as otherwise provided in subdivision (b), the following items are specifically excluded 

from the definition of medicines. Sales of these items are subject to tax in the same manner as 
any other sale of tangible personal property. 

(1) Orthodontic, prosthetic (except as described in subdivision (b)(5)), auditory, ophthalmic or 
ocular devices or appliances. 

(2) Articles which are in the nature of splints, bandages, pads, compresses, supports, dressings, 
instruments, apparatus, contrivances, appliances, devices or other mechanical, electronic, optical 
or physical equipment or article or the component parts and accessories thereof. "Medicines" 
does not include arch supports, cervical pillows, exercise weights (boots or belts), hospital beds, 
orthopedic shoes and supportive devices (unless an integral part of a leg brace or artificial leg), 
plastazote inserts, plastazote shoes, plastic shoes (custom or ready-made), sacro-ease seats, shoe 

modifications, spenco inserts, traction units (other than those fully worn on the patient), 
thermophore pads, nor foot orthoses. 

(3) Any alcoholic beverage the manufacture, sale, purchase, possession or transportation of 

which is licensed and regulated by the Alcoholic Beverage Control Act (division 9, commencing 
with ~Section 23000, of the Business and Professions Code). 

(d) Application of Tax - In General 

Tax applies to retail sales, including over-the-counter sales of drugs and medicines, and other 
tangible personal property by pharmacists and others. However, tax does not apply to the sale or 
use of medicines when sold or furnished under one of the following conditions: 

(1) prescribed for the treatment of a human being by a person authorized to prescribe the 
medicines, and dispensed on prescription filled by a pharmacist in accordance with law, or 

(2) furnished by a licensed physician, dentist or podiatrist to his or her own patient for treatment 
of the patient, or 

(3) furnished by a health facility for treatment of any person pursuant to the order of a licensed 
physician, dentist or podiatrist, or 

(4) sold to a licensed physician, dentist, podiatrist or health facility for the treatment of a human 

being, or 
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(5) sold to this state or any political subdivision or municipal corporation thereof, for use in the 

treatment of a human being; or furnished for the treatment of a human being by a medical facility 

or clinic maintained by this state or any political subdivision or municipal corporation thereof, or 

(6) effective January 1, 1995, furnished by a pharmaceutical manufacturer or distributor without 
charge to a licensed physician, surgeon, dentist, podiatrist, or health facility for the treatment of a 
human being, or to an institution of higher education for instruction or research. Such medicine 
must be of a type that can be dispensed only: (a) for the treatment of a human being, and (b) 
pursuant to prescriptions issued by persons authorized to prescribe medicines. The exemption 
provided by this subdivision applies to the constituent elements and ingredients used to produce 
the medicines and to the tangible personal property used to package such medicines. 

(e) Specific Tax Applications. 

(1) Prescriptions. No person other than a licensed physician, dentist, optometrist or podiatrist is 
authorized to prescribe or write a prescription for the treatment of a human being. Tax does not 
apply to the sale or use of medicines prescribed by a licensed physician, dentist, optometrist, or 
podiatrist for the treatment of a human being and dispensed on prescription filled by a 

pharmacist. 

(2) Licensed Physician, Dentist or Podiatrist. Tax does not apply to a specific charge made by a 
licensed physician, dentist or podiatrist to his or her own patient for medicines furnished for the 
treatment of the patient. Tax also does not apply to sales of medicines to licensed physicians, 
dentists or podiatrists for the treatment of a human being regardless of whether the licensed 
physician, dentist or podiatrist makes a specific charge to his or her patient for the medicines 
furnished. 

(3) Health Facility. Tax does not apply to sales of medicines by a health facility (as defined in 
subdivision (a)(4)) for the treatment of any person pursuant to the order of a licensed physician, 
dentist or podiatrist. Tax does not apply to sales of medicines to a health facility for the treatment 

of a human being regardless of whether or not a specific charge is made for the medicines. 

(4) Pharmaceutical Manufacturer or Distributor. Tax does not apply to the storage, use or 
consumption of medicines furnished by a pharmaceutical manufacturer or distributor without 
charge to a licensed physician, surgeon, dentist, podiatrist, or health facility for the treatment of a 
human being or furnished without charge to an institution of higher education for instruction or 
research provided the medicines furnished are of a type that can be dispensed only (1) on 
prescription by persons authorized to prescribe and (2) for the treatment of a human being. The 
exemption from tax includes the costs of the materials used to package the "sample" medicines, 
such as bottles, boxes, blister packs, patches impregnated with medicines, or pre-filled syringes, 

and the elements and ingredients used to produce the "samples" whether or not such items are 
purchased under a resale certificate in this state or outside this state. When a pre-filled syringe or 
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other such delivery device is used to package and contain a sample medicine (i.e., pre-filled with 
the medicine) as well as to inject or otherwise administer the medicine to the patient, the 
exemption from tax will not be lost due to the fact that the device is used for a dual purpose. 
However, the use of empty syringes or other such delivery devices, furnished to the licensed 
physician separately or included in the packages with the medicines, is subject to tax. 

This exemption applies in the same manner to the use of clinical trial medicines during the 
United States Food and Drug Administration's drug development and approval process. "Clinical 
trial medicines" are substances or preparations approved as "lnvestigational New Drugs" by the 
United States Food and Drug Administration intended for treatment of, and application to, the 
human body, which are furnished by a pharmaceutical developer, manufacturer, or distributor to 
a licensed physician and subsequently dispensed, furnished , or administered pursuant to the order 
of the licensed physician. "Clinical trial medicines" do not include placebos. Placebos are not 
used for the treatment of a human being and, as such, do not qualify for the exemption provided 
under this subdivision. Thus, the use of placebos is subject to tax. 

(5) Antimicrobial Agents Used by Hospital Personnel. Tax does not apply to the sale or use of 
substances or preparations, such as antiseptic cleansers or scrubs, when such substances or 
preparations qualify as medicines and are used by hospital personnel on the patient or by hospital 
personnel on their own bodies to benefit the patient, and which constitute a critical component of 
the patient's treatment. Qualifying medicines used on the bodies of hospital personnel include 
antimicrobial agents used for preoperative scrubbing or hand cleansing prior to any patient 
contact such as Accent Plus Skin Cleanser; Accent Plus Perinal Cleanser; Bacti-Stat; Betadine; 
and Medi-Scrub. However, antimicrobial agents such as Accent Plus 1 Skin Lotion; Accent Plus 
2 Body Massage; Accent Plus 2 Skin Creme; and Accent Plus Total Body Shampoo applied to 
the body of hospital personnel are not considered used in the treatment of the patient and the sale 
or use of these products is subject to tax. 

(6) Vitamins, Minerals, Herbs, and Other Such Supplements. In general, sales of vitamins, 
minerals, herbs and other such supplements are subject to tax. However, when vitamins, 
minerals, herbs and other such supplements are used in the cure, mitigation, treatment or 
prevention of disease, and are commonly recognized as a substance or preparation intended for 
such use, they will qualify as medicines for the purposes of Revenue and Taxation Code section 
6369. As such, their sale or use is not subject to tax when sold or furnished under one of the 
conditions in subdivision (d)(l) through (d)(6). 

(7) Dietary Supplements and Adjuncts. Dietary supplements and adjuncts furnished to a patient 
as part of a medically supervised weight loss program to treat obesity qualify as medicines for 
the purposes of Revenue and Taxation Code section 6369 when the product does not otherwise 
qualify as a food product under Regulation 1602. The sale or use of such products is not subject 
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to tax when sold or furnished under one of the conditions in subdivision (d)(l) through (d)(6)-e.f 

Regulation 1591. 

(8) Diagnostic Substances, Test Kits, and Equipment. Tax applies to the sale or use of diagnostic 

substances applied to samples of cells, tissues, organs, or bodily fluids and waste after such 

samples have been removed, withdrawn, or eliminated from the human body. Diagnostic 

substances are applied to the samples outside the living body (-"in vitro") in an artificial 

environment. They are not administered in the living body (-"in vivo") . As the substances are not 

applied internally or externally to the body of the patient, they do not qualify as medicines under 

Revenue and Taxation Code section 6369. 

Except as provided in Regulation 1591. l (b )(4 ), tax applies to the sale or use of test kits and 

equipment used to analyze, monitor, or test samples of cells, tissues, organs and blood, saliva, or 

other bodily fluids. Such items do not qualify as medicines regardless of whether they are 

prescribed for an individual by a person authorized to prescribe and dispensed pursuant to a 

prescription. 

(f) Insurance Payments 

(1) Medical Insurance and Medi-Cal. The exemption of retail sales of medicines is not affected 

by the fact that charges to the person for whom the medicine is furnished may be paid, in whole 

or in part, by an insurer. This is so even though a joint billing may be made by the retailer in the 

name of both the person and the insurer. 

(2) Medicare 

(A) Medicare Part A. Tax does not apply to the sale of items to a person insured pursuant to Part 

A of the Medicare Act as such sales are considered exempt sales to the United States 

Government. Under Part A, the healthcare provider has a contract with the United States 

Government to provide certain services. Therefore, sales of medicines, devices, appliances, and 

supplies in which payment is made under Part A qualify as exempt sales to the United States 

Government. 

(B) Medicare Part B. Tax applies to sales of items to a person in which payment is made 

pursuant to Part B of the Medicare Act. Sales made under Part B do not qualify as exempt sales 

to the United States Government even though the patient may assign the claim for 

reimbursement to the seller and payment is made by a carrier administering Medicare claims 

under contract with the United States Government. Under Part B, the seller does not have a 

contract with the United States Government. The contract is between the patient and the United 

States Government. Unless the sale is otherwise exempt (such as a sale of a medicine under 

subdivision ( d) ), the sale is subject to tax. 
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(3) Employer Medical Contracts. Certain employers have contracted with their employees to 
provide the latter with medical, surgical and hospital benefits in a hospital operated by or under 
contract with the employer for a fixed charge. Usually the charge is by payroll deduction. These 
contracts are not insurance plans; rather, they are agreements to furnish specified benefits under 
stated conditions, one of which may be that no charge is to be made to the employee for 
prescribed medicines. The agreements may provide for making a charge for medicines furnished 
to out-patients but not to in-patients. This in no way affects the exemption of sales of medicines.  

(g) Records. 

Any pharmacy whether in a health facility or not must keep records in support of all deductions 
claimed on account of medicines. Section 4081 of the Business and Professions Code requires 
that all prescriptions filled shall be kept on file and open for inspection by duly constituted 
authorities. 

Pursuant to sSection 4081 of the Business and Professions Code, physicians and surgeons and 
podiatrists must keep accurate records of drugs furnished by them. Any deduction on account of 
sales of medicines shall be supported by appropriate records. 

(1) The following written information constitutes acceptable documentation for retailers in those 
cases where sales are made of supplies which are “deemed to be dispensed on prescription” 
within the meaning of sSection 6369:  

Name of purchaser 

Name of doctor 

Date of sale 

Item sold 

The sale price 

(2) “Double Deduction” Unauthorized. The law does not, of course, permit a double deduction 
for sales of exempt medicines. For example, if an exemption is claimed on account of a sale of a 
prescription medicine, no additional deduction for the same sale may be taken as a sale to the 
United States Government under the Medicare Program.  

(3) Persons making purchases of items in which their sale or use is exempt under this regulation 
should give their suppliers an exemption certificate pursuant to Regulation 1667.  

Authority cited: sSection 7051, Revenue and Taxation Code. Reference:s Sections 6006 and 
6369, Revenue and Taxation Code; and sS7ections 1200, 1200.1, 1204.1 and 1250, Health and 
Safety Code.  
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