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18152.5. (a) For purposes of this part, gross income shall not
include 50 percent of any gain from the sale or exchange of qualified
small business stock held for more than five years.

{b} (1) If the taxpayer has eligible gain for the taxable year
from one or more dispositions of stock issued by any corporation, the
aggregate amount of the gain from dispositions of stock issued by
the corporation which may be taken into account under subdivision {a)
for the taxable year shall not exceed the greater of either of the
following:

{A) Ten million dollars {$10,000,000) reduced by the aggregate
amount of eligible gain taken into account by the taxpayer under
subdivision (a) for prior taxable years and attributable to
dispositions of stock issued by the corporation.

(B} Ten times the aggregate adijusted bases of qualified small
business stock issued by the corporation and disposed of by the
taxpayer during the taxable vear. For purposes of subparagraph (B},
the adjusted basis of any stock shall be determined without regard to
any addition to basis after the date on which the stock was
originally issued.

(2} For purposes of this subdivision, the term "eligible gain"
means any gain from the sale or exchange of qualified small business
stock held for more than five years.

{3} {A) In the case of a married individual filing a separate
return, subparagraph (A) of paragraph (1) shall be applied by
substituting five million dollars ($5,000,000) for ten million
dollars ($10,000,000).

(B} In the case of a married taxpaver filing a joint return, the
amount of gain taken into account under subdivision (a) shall be
allocated equally between the spouses for purpeoses of applying this
subdivision to subsequent taxable years.

{C) For purpocses of this subdivision, marital status shall be
determined under Section 7703 of the Internal Revenue Code.

(c) For purposes of this section:

(1) Except as otherwise provided in this section, the term
"qualified small business stock" means any stock in a C corporation
which is originally issued after August 10, 1993, if both of the
following apply:

(A) As of the date of issuance, the corporation is a qualified
small business.

(B) Except as provided in subdivisions (f} and {(h}, the stock is
acquired by the taxpayer at its original issue (directly or through
an underwriter) in either of the following manners:

(1} In exchange for money or other property (not including stock}.

{ii} As compensation for services provided to the corporation
{other than services performed as an underwriter of the stock).

{(2) (A} Btock in a corporation shall not be treated as qualified
small business stock unless, during substantially all of the taxpayer’
s holding period for the stock, the corporation meets the active
business requirements of subdivision (e) and the corporation is a C
corporation.

{B) (i) Notwithstanding subdivision {e), a corporation shall be
treated as meeting the active business requirements of subdivision
{e) for any period during which the corporation qualifies as a
specialized small business investment company.



{B) For purposes of subparagraph (A}, the term "parent-subsidiary
controlled group" means any controlled group of corporations as
defined in Section 1563(a){l) of the Internal Revenue Code, except
that both of the following shall apply:

{i} "More than 50 percent"” shall be substituted for "at least 80
percent" each place it appears in Section 1563(a) (1) of the Internal
Revenue Code.

{1i1) Section 1563{a){4) of the Internal Revenue Code shall not
apply.

{e) (1) For purposes of paragraph (2) of subdivision {c}, the
requirements of this subdivision are met by a corporation for any
period if during that period both of the following apply:

{A) At least 80 percent (by value) of the assets of the
corporation are used by the corporation in the active conduct of one
or more gqualified trades or businesses in California.

{(B) The corporation is an eligible corporation.

(2} For purposes of paragraph (1), if, in connection with any
future gualified trade or business, a corporation is engaged in:

(A} Startup activities described in Section 195(c) (1) (A) of the
Internal Revenue Code,

(B) Activities resulting in the payment or incurring of
expenditures which may be treated as research and edperimental
expenditures under Section 174 of the Internal Revenue Code, or

{C) Activities with respect to in-house research expenses
described in Section 41(b) {4) of the Internal Revenue Code, then
assets used in those activities shall be treated as used in the
active conduct of a qualified trade or business. Any determination
under this paragraph shall be made without regard to whether a
corporation has any gross income from those activities at the time of
the determination.

(3) For purposes of this subdivision, the term "gualified trade or
business" means any trade or business other than any of the
following:

(A) Any trade or business involving the performance of services in
the fields of health, law, engineering, architecture, accounting,
actuarial science, performing arts, consulting, athletics, financial
services, brokerage services, or any trade or business where the
principal asset of the trade or business is the reputation or skill
of one or more of its employees.

{B) Any banking, insurance, financing, leasing, investing, or
similar business.

{C) Any farming business {including the business of raising or
harvesting trees).

{D) Any business involving the production or extraction of
products of a character with respect to which a deduction is
allowable under Section 613 or 613A of the Internal Revenue Code.

(E) Any business of operating a hotel, motel, restaurant, or
similar business.

{4d) For purposes of this subdivision, the term "eligible
corporation” means any domestic corporation, except that the term
shall not include any of the following:

{(A) A DISC or former DISC.

(B) A corporation with respect to which an election under Section
936 of the Internal Revenue Code is in effect or which has a direct
or indirect subsidiary with respect to which the election is in
effect.

(C) A regulated investment company, real estate investment trust



(REIT), or real estate mortgage lnvestment conduilt {REMIC).

(D) A cooperative.

{(5) (A} For purposes of this subdivision, stock and debt in any
subsidiary corporation shall be disregarded and the parent
corporation shall be deemed to own its ratable share of the
subsidiary's assets, and to conduct its ratable share of the
subsidiary's activities.

{B) A corporation shall be treated as failing to meet the
requirements of paragraph (1) for any period during which more than
10 percent of the value of its assets (in excess of liabilities)
consists of stock or securities in other corporations which are not
subsidiaries of the corporation {other than assets described in
paragraph (6)).

{(C) For purposes of this paragraph, a corporation shall be
considered a subsidiary if the parent owns more than 50 percent of
the combined voting power of all classes of stock entitled to vote,
or more than 50 percent in value of all outstanding stock, of the
corporation.

{6) For purposes of subparagraph (A) of paragraph (1), the
following assets shall be treated as used in the active conduct of a
gqualified trade or business:

(A) Assets that are held as a part of the reasonably required
working capital needs of a qualified trade or business of the
corporation.

(B) Assets that are held for investment and are reasonably
expected to be used within two years to finance research and
experimentation in a qualified trade or business or increases in
working capital needs of a qualified trade or business. For periods
after the corporation has been in existence for at least two years,
in no event may more than 50 percent of the assets of the corporation
qualify as used in the active conduct of a qualified trade or
business by reason of this paragraph.

{7) A corporation shall not be treated as meeting the requirements
of paragraph (1) for any period during which more than 10 percent of
the total value of its assets consists of real property that is not
used in the active conduct of a qualified trade or business. For
purposes of the preceding sentence, the ownership of, dealing in, or
renting of, real property shall not be treated as the active conduct
of a qualified trade or business.

(8) For purposes of paragraph (1), rights to computer software
that produces active business computer software royalties {(within the
meaning of Section 543(d) (1) of the Internal Revenue Code) shall be
treated as an asset used in the active conduct of a trade or
business.

(9) A corporation shall not be treated as meeting the requirements
of paragraph (1) for any period during which more than 20 percent of
the corporation's total payroll expense is attributable to
employment located outside of California.

(f) If any stock in a corporation is acquired solely through the
conversion of other stock in the corporation that is qualified small
business stock in the hands of the taxpayer, both of the following
shall apply:

(1) The stock so acquired shall be treated as qualified small
business stock in the hands of the taxpaver.

{2) The stock so acquired shall be treated as having been held
during the period during which the converted stock was held.

{g)y (1) If any amcount included in gross income by reason of



holding an interest in a pass-through entity meets the requirements
of paragraph (2}, then both of the following shall apply:

{A} The amount shall be treated as gain described in subdivision
(a).

(B} For purposes of applying subdivision {b), the amount shall be
treated as gain from a disposition of stock in the corporation
issuing the stock disposed of by the pass-through entity and the
taxpaver's proportionate share of the adjusted basis of the
pass—through entity in the stock shall be taken into account.

(2} An amount meets the requirements of this paragraph if both of
the following apply:

(A) The amount is attributable to gain on the sale or exchange by
the pass-through entity of stock that is qualified small business
stock in the hands of the entity (determined by treating the entity
as an individual} and that was held by that entity for more than five
years.

(B} The amount is includable in the gross income of the taxpaver
by reason of the holding of an interest in the entity that was held
by the taxpayer on the date on which the pass-through entity acquired
the stock and at all times thereafter before the disposition of the
stock by the pass-through entity.

{3) Paragraph (1) shall not apply te any amount to the extent the
amount exceeds the amount to which paragraph (1) would have applied
if the amocunt was determined by reference to the interest the
taxpayer held in the pass~through entity on the date the qualified
small business stock was acquired.

{4) For purposes of this subdivision, the term "pass-through
entity” means any of the following:

(A} Any partnership.

(B} Any S corporation.

{C) Any regulated investment company.

(D} Any common trust fund.

{(h) For purposes of this section:

{(l} In the case of a transfer described in paragraph (2), the
transferee shall be treated as meeting both of the following:

(A} Having acquired the stock in the same manner as the
transferor.

(B} Having held the stock during any continuous period immediately
preceding the transfer during which it was held (or treated as held
under this subdivision) by the transferor.

{Z) A transfer is described in this subdivision if the transfer is
any of the following:

(A) By gift.

{B) At death.

{C} From a partnership to a partner of stock with respect to which
requirements similar to the requirements of subdivision (g) are met
at the time of the transfer (without regard to the five-year holding
period requirement}.

(3) Rules similar to the rules of Section 1244(d} {2} of the
Internal Revenue Code shall apply for purposes of this section.

{4}y (A) In the case of a transaction described in Section 351 of
the Internal Revenue Code or a reorganization described in Section
368 of the Internal Revenue Code, if gualified small business stock
is exchanged for other stock that would not qualify as gualified
small business stock but for this subparagraph, the other stock shall
be treated as qualified small business stock acquired on the date on
which the exchanged stock was acquired.



(B} This section shall apply to gain from the sale or exchange of
stock treated as qualified small business stock by reason of
subparagraph {A) only to the extent of the gain that would have been
recognized at the time of the transfer described in subparagraph (A)
if Section 351 or 368 of the Internal Revenue Code had not applied at
that time. The preceding sentence shall not apply 1f the stock that
is treated as qualified small business stock by reason of
subparagraph (A} is issued by a corporation that (as of the time of
the transfer described in subparagraph (A)) is a qualified small
business.

(C) For purposes of this paragraph, stock treated as qualified
small business stock under subparagraph (A) shall be so treated for
subsequent transactions or reorganizations, except that the
limitation of subparagraph (B) shall be applied as of the time of the
first transfer to which the limitation applied {determined after the
application of the second sentence of subparagraph (B)).

{D) In the case of a transaction described in Section 351 of the
Internal Revenue Code, this paragraph shall apply only if immediately
after the transaction the corporation issuing the stock owns
directly or indirectly stock representing control {(within the meaning
of Section 368(c) of the Internal Revenue Code) of the corporation
whose stock was exchanged.

(1} For purposes of this section:

(1) In the case where the taxpayer transfers property ({(other than
money or stock) to a corporation in exchange for stock in the
corporation, both of the following shall apply:

{A) The stock shall be treated as having been acquired by the
taxpayer on the date of the exchange.

(B} The basis of the stock in the hands of the taxpayer shall in
no event be less than the fair market value of the property
exchanged.

{2}y If the adjusted basis of any qualified small business stock is
adjusted by reason of any contribution to capital after the date on
which the stock was originally issued, in determining the amount of
the adjustment by reason of the contribution, the basis of the
contributed property shall in no event be treated as less than its
fair market value on the date of the contribution.

{7} (1) If the taxpayer has an cffsetting short position with
respect to any gqualified small business stock, subdivision {(a) shall
not apply to any gain from the sale or exchange of the stock unless
both of the following apply:

{A) The stock was held by the taxpayer for more than five years as
of the first day on which there was such a short position.

(B} The taxpavyer elects to recognize gain as if the stock was sold
on that first day for its fair market wvalue.

(2) For purposes of paragraph (1), the taxpayer shall be treated
as having an offsetting short position with respect to any qualified
small business stock if any of the following apply:

{A} The taxpayer has made a short sale of substantially identical
property.

{B) The taxpavyer has acquired an option to sell substantially
identical property at a fixed price.

{(C} To the extent provided in regulations, the taxpayer has
entered into any other transaction that substantially reduces the
risk of loss from holding the gualified small business stock. For
purposes of the preceding sentence, any reference to the tazpayer
shall be treated as including a reference to any person who is



related (within the meaning of Section 267(b}) or 707(b} of the
Internal Revenue Code) to the taxpaver.

{k} The Franchise Tax Board may prescribe those regulations as may
be appropriate to carry out the purposes of this section, including
regulations to prevent the avoldance of the purposes of this section
through splitups, shell corporations, partnerships, or otherwise.

{1} It is the intent of the Legislature that, in construing this
section, any regulations that may be promulgated by the Secretary of
the Treasury under Sectlon 1202(k) of the Internal Revenue Code shall
apply to the extent that those regulations do not conflict with this
section or with any regulations that may be promulgated by the
Franchise Tax Board.
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CERTIFICATE OF INCORPORATION
of

LEBQ AUTOMOTIVE, INC.

FIRST: The name of this Corporation is LEBO Automotive, Inc.

SECOND: The address, including street, number, city, and county, of the ragistered office of the
Cotporation in the State of Delaware is 1013 Centre Road, City of Wilmington (9805, County of
New Castle; and the name of the registered agent of the Corporation in the State of Delaware at such
address is Corporation Service Company.

THIRD: The purpose of the Corporation i3 o engage in any lawful act or activity for which
corporations may be orgganized under the Generdl Corporation Law of the State of Delaware. ’

FOURTH: The total amount of the authorized capital stock of the Corporation is Fifty-two
Thousand Eighty (52,080) shares of the par value of One Hundred Dollars ($100) each, of which:
() Thirty-five Thousand Eighty (35,080) shares shall be Cumulative Preferred Stock (the "Preferred
Shares" or the "Preferred Stock”); and (b) Seventeen Thousand (17,000 ) shares shall be Common <\ eo

Stock (the "Common Shares” or the "Common Stock™). The rights, preferences, privileges and 6&5@3@

restrictions yranted or imposed upon the two classes of shares are set forth in succeeding
subdivisions of this Certificate,

*

FIFTH: The preferences, voting powers, rights, privileges, restrictions and gualifications of the
Preferred Stock and Conmon Stock are as follows:

(a)  Thcholders of the Preferved Shares shall be entitled to receive cash dividends for each fiscal
year of the Corporation, or fractional part thereof, equal to the sum of (i) the portion of the
Corporation's "Profits” (as that term is defined in that certain Investment Agreement effective
a3 of June 20, 2000 (the *Agreement")) specified for that purpose in the Agreement; and (i)
the amount of any Additional Dividends, as defined in the Agreement. Such dividends shall
be payable, when and as declared by the Corporation's Board of Directors. Such dividends
upon the Preferred Shares shall be cumulative, and all amounts thercof that are unpaid and

in arrcars shall be fully paid or set apart for payment before any disbursement may be paid
to the holders of Common $tock,

) Wheu. there are no outstanding Preferred Shares, the Board of Directors may, in its
discretion, ut such times as it deemns advisable, declare and pay dividends from the surphus
or niet profits of the Corporation which shall be equal amounts per share on the outstanding
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Common Shares. No dividends shall be declared or paid on the Common Shares as long as
any Preferred Shares are outstanding. .

()  Each holder of Common Shares and Preferred Shares shall be entiticd 1o one vote for each
share thercol held on all matters for which such sharcs are entitled to vote. Except as
otherwise provided by law or this Certificate, the Common Shares have exclusive voting
rights on all matters requiring a vote of shareholders, and the Preferred Shares have no voting
rights, The voting rights of gither the Preferred or Common Stack may be imited by mutual
written consent of all of the Preferred and Common Stockholders.

(1) - Except as provided in Section (c)(ii), the holders of a majority of the Preferred
Shares, voting as a separate class, shall be entitled to clect one (1) of the three (3)
dircctors of the Corporation, which director need not be a sharsholder of the
Corporation. Except a3 provided in Section (c)(ii), the holders of a majority of the
Common Shares voting as a separate clags, shall be entitled to elect two (2) of the
three (3) directors of the Corporation. 1f there i3 only one holder of Cormnmon Stock,
at least one of the directors elected by the Common Stock shall be a holder of the
Common Stock. W thers are two or more holders of Common Stock, both of the
directors elected by the Common Stock shall be holders of Common Stock.

{ii)  Upon the occurrence of a Triggering Default {as defined below), the holders of the
Preferred Stock, as a clays, shall, immediately upon the giving of written notice to the
Corporation by any holder of Prefewed Stock, be entitled to elect the smallest number
of directors which shall constitute a majority of the authorized number of dircctors
of the Corporation, and the holders of Common Stock, 15 a class, shall be entitled to
cloct the remaining members of the Board. Whenever the holders of Preferred Stock
shall be entitled to elect directors as provided in this subsection (ii}, the holders of
the Preferred Stock may call a special meeting of shareholders and shall have access
to the stock books end records ‘of the Corporation for such purpose. At any such
meeting, or at any other mesting held while the holders of Preferred Stock have the
voting power described in this subsection (i), the holders of o wajority of the
Preferred Stock, present in person or by proxy, shall be sufficient to constitute a
gquorum for the clection of directors as herein provided. At such meeting or, if no
such special meeting shall have been called, then at the next annnad mesting of the
shargholders, the holders of the Preforred Stock, as u class, shal] be entitled to elect
& majority of the dircctors of the Corporation, and the holders of Common Stock, as
a clasy, shall be entitled to elcet the remaining members of the Board, Upon the
clection by the holdery of Preferred Stock of a mejority of the directors, the terms of
office of all persons who are then directors of the Corporation shall terminate
immediately, whether or not the holders of the Common Stock shall then have
clected the remaining directors of the Corporation.
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(iki)

(iv)

(v)

If all Triggering Defaults -shall have been cured in full in the reasonable
determination of the holders of a majority of the Preferred Stock (or if all uncured
Triggoring Defaults have been waived by the holders of o majority of the Preferred
Stock), then the holders of Preferred Stock shall notify the Corporation in writing
and, after delivery of such notice, the holders of the Preferred Stock shall be divested
of the voting xights specified in subsection (c){(ii). These voting rights shall again
acerue to the holders of Preferved Stock as and when provided in subsection (e)(it).
Upon the termination of any such voting rights as hereinabove provided, the Board
of Directors shall call a special meeting of the shareholders at which all directors will
bs elected a3 provided In subsection (c)(i), and the terms of office of all persons who
are then directors of the Corporation shall terminate immediately upon the election
of their succesaors,

In the case of any vacancy in the office of a director occurring among the directors
clected by the holders of the Preferred Stock pursuant to subsections {6)(i) or (€)(ii),
the remaining director or directors so elected by the holders of the Preferred Stock,
if any, may, by affirmative vote of a majority thereof (or the remaining director so
slected if there is only one such director), elect the successor or suceesaors to hold
the office for the anexpired term. of the director or directors whose place or places
shall be vacant. If there are no remaining directors elecied by the holders of the
Prefesred Stock, the vacancy shall be flled by the afficmative vote of the holders of
2 majority of the Preferred Stock. In the case of any vacancy in the office of a
director ocourring amony the directors elected by tho holders of the Common Stock
pursuant to subsections (c)(i) or {eX(if), the remaining director or directors so elscted
by the holders of the Common Stock, if any, may, by affinmative vote of the majority
thereof (or the remaining director so elected if there is only onc such director) elect
the successor or successors to hold the office for the unexpired term of the director
ot directors whose place or places shall be vacant. If thers are no remaining dircctors
clected by the holders of the Commeon Stock, the vacancy shall be filled by the
affirmative vote of the holders of a majority of the Common Stock. Except as
epecifically provided in subsections (c)(ii} and (c)(iii), any dirsctor who shall have
been elected by the holders of sither class of Stock, ot any director so elected as
provided in this subsection (c)(iv), shall be removed during the aforesaid term of
office, whether with or without cause, only by the affirmative vote of the holders of
a majority of the class by which such director wag elected.

For purposes of this Certificate of Incorporation, a "Triggering Default” shall mean
any of the following:

(1) The dividends on the Preferred Stock provided for in thé first sentence of
subsection (&) shell be in arrears, whether or not funds are legally available

therefor and whether or not such dividends have been declared by the Bosrd
of Directars;
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(&)

4)
(5)

(6)

The Corporation ghall fail to redeem the Preferred Stock as provided in
subsection {d)(ii), whether or not fonds are legally available therefor and
whether or not the redemption is allowed under applicable law;

There shall occur a defanlt under this Certificate of Incorporation or the
Corporation's Bylaws or a default by the Corporation or by the Operator (as
that term is defined in the Agreement) under Sections 13 or 14 of the
Agreement or Sections 2, 3 or 5 of that certain Management Agreement, as
defined in the Agreement (the "Management Agreement®), which default is
not cured within 10 days after written notice by a holder of tha Preferred
Stock to the defaviting party;

~ The Apreement and/or the Management Agreement shall be‘tenninawd;

The Corporation shall file a petition commencing a voluntary case under the
Bankruptey Code or shall be adjudicated a bankrupt or insolvent or shall file
any petition or answer seeking or acquiescing in any reorganization,
arrangement, composition, readjustment, liquidation, dissolution or similar
relicf for iteelf under any present or future federal, stale or other statute, law
or regulation relating to bankruptey, insolvency or other relief for debtors; or
the Corporation shall seek or consent to or acquiesce in the appointment of
any frustee, receiver or liquidator; or shall make any general assipnment for
the benefit of creditors, or shall admit in writing its inability to pay its debts
generally as they become due; or 2 court of competent jurisdiction shall enter
an order for relief, order, judgment or decree approving & petition filed
against the Corporation commencing an involuntary case under any chapter
of the Bankruptey Code, or seeking any reorganization, dissolution or simitar
relief under any present or future federal, state or other statute, law or
regulation relating to bankruptey, inselvency or other relief for debtors, and
such order for relief, order, judgment or decree shall remain unvacated and
unstayed for an aggragate of 30 days from the first date of entry thereof; or
any trustee, receiver or liquidator of the Corporation shall be appointed
without the consent or acquiescence of the Corporation, and such
appointment shall remain unvacated and unstayed for an aggregats of 30
days;

A lien, writ of cxecution or attachment or any similar process shali be issued
or levied against the Corporation, or any judgment involving monetary
damages shall be entered agsinst the Corporation, and the Corporation shall
not discharge the same or provide for its discharge in accordance with its
terms or procure 8 stay of execution thereof within 30 days yfter the date of
entry thereof and within said period of 30 days appeal therefrom and cause
the execution to be stayed during guch appeal;
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(i)

Q)
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(7)  The transfer of any Common Stock shall occur in violation of the terms of the

Agreement;

(8)  The Corporation shall fail to operate, or shall lose the right to operate, as an
authotized Toyota dealer;

(9)  The Operator shall fuil to serve as a director and as the president and general
manager of the Corporation;

(10} Any legal action, suit, aibitration or ather administrative or governmental
investigation or proceeding shall ba instituted against the Corporation which
{(AY could materially and adversely affect its condidon (financial or
otherwise), prospects, asscts, business or results of operation and (B) shall
have a reasonable probability of success; :

(11} A default by the Corporation shall occur under any loan document or
agreemont in connection with any debt incurred by or on behalf of the
Corporation, which default shall not be cured or waived within 10 days;

(12}  The death of the Operator;

{13) The Operator becomes physically or mentally incapacitated, in the sole
" determination of the }mlders of the Preferred Steck;

{14)  Any other event shall occur which could materially and adversely affect the
condition (financial or otherwise), prospects, assots, business or results of
operation of the Corporation.

Whenever this Certificats of Incorporation requires or permits a vote of stockhelders
to be taken at a mecting (amual, special or otherwise), the meeting and vote may be
dispensed with if the holders of the requisite number of shares shall consent in
writing, to the oxtent and in the manner, provided in the Corporations Bylaws.

Elective Redemption. Except as provided in subsection (d)(iii) below, to the extent
atlowed by applicable law and the provisions of the A greament, the Corporation may,
at any time and from time to time, at the option of the Board of Directors, redeem the
whole or any rumber of the outstanding Prefisrred Shares, without notice, by paying
for said Shares an amount equal fo (i) the redemption price specified in the
Agreement or (ii) if no redemption price is specified, at their par value, plus the
amount of any Accumulated and Accrued Dividends (as those terms are defined in
the Agreement) on such Shares caloulated to the date of redemption.
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(i)  Mandatory Redemption. Except as provided in subsection (d)(iii) below, to the
extent allowed under applicable aw, (A) the Cotporation shall redeem pro rata, no
later than March 15 of each year there are Preferred Shares outstanding, that number
of outstanding Preferred Shares that can be purchased with an amount equal to that
portion of the Corporation's "Profits” (as that term is defined in thc Agreement)
specified for that purpose in the Agreement; and (B) the Corporation shall redeem
pro rata that number of outstanding Preferred Shares that can be purchased with an
amount equal to the amount of Required or Optional Operator Contributions (as such
tenng are defined in the Agreement) The Corporation, however, is not requircd 1o
redeem fractional interests in the Preferred Shares. The redemption price for the
mandatorily redéemed Preferred Shares shall be their par valus plus the amount of
any Accumulated and Accrued Dividends on such shares calculated to the date of
redemption,

(iit}  Long-Term Note. So long as any "Long-Term Note™ {ay that term is defined in the
Agreement) of the Corporation and any other obligation owed by the Operator or the
Corporation to the holders of the Preferred Stock or their affiliates (as provided in the
Agreement) rermains outstanding or is not repaid, the Corporation shail bo prohibited
from redeeming the last remaining share of Preferred Stock except with the consent
of the holders of the Preferred Stock.

(iv)  QGeneral Terms. If fess than all of the outstanding Preferred Shares are to be
redeemed, the Preferred Shares o be redeemed shall be gelected pro rata from the
number of Shares held by each Preferred Stockholder or by lot or in such other
mannet as the Preferred Stockholders shall determine. The holders of Prefcrred
Shares called for redemption shall, from and after the date fixed for the redemption
of such Shares, continue to possess or exercise by reason of their holding such
Shares, all rights as Preferred Stockholders of the Corporation until such holders
receive from the Corporation the redemption price of such Shares.

(e) The Preferred Stock shall be preferred over the Common Steck as to both earnings and assets
as provided in this Certificate. In the event of the liquidation, dissolution or winding up of
the affairs of the Corporation, whether voluntary or involuntary, the total net ¢amings and
assets remaining after the payment of ail debts and obligations of the Corporation shall be
distributed to the Stockholders as follows:

(1) The holders of the Proferred Shares shall first receive the par value of their Preferred
Shares plus an amotnt equal to all the Accumutated and Acenied Dividends thercon
(as those termy arc defined in the Agrcement) up fo the date on which the
Corporation ceased to transact business; and

(it}  Any remaining assets shall be distributed equelly per Share to the Common Stock
without any preference whatsocover.
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(h)

If upon any liquidation, dissolution, or winding up of the Corporation, whether voluntary or
involuntary, the net earnings and agsets to be distributed to the holders of the Preferred
Shares shall be insufficient to permit the payraent to such shareholders of the full preferential
amount provided for in subsection (e)(i), then all of the net earnings and assets of the
Corporation to be distributed shall be distributed ratably to the holders of the Preferred
Shares on the basis of the number of Preferred Shares held.

Except as and only to the extent specifically required otherwise by law or in the Agreement,
no holder of shares of this Corporation of any class shell be entitled ag of right to yubscribe
for, purchase or receive any part of any new or additional issue of stock, whether now or
hereafter authorized. s

Upon the retircment of all of the Prefémred Stock of the Corporation, the entire voting power
shall vest exclusively in the holders of Common Stock and such Common Stockholders shall
have such vights as to dividends, assets and carnings upon liquidation or disselution of the
Corporation, and otherwise, as are customary with respect to holders of common stack ofa
corporation which has no other class of stock.

50 long as any shares of Preferred Stock are outstanding, this Corporation shall not without
first obtaining the approval (by vote or writton consent, as provided by law) of the holders
of a majority of the then outstanding shares of Preterred Stock, voting scparately as a class:

(i (a) sel, leuse, exchange, convey or otherwise dispose of or cncumber (other than in
the ordinary course of business) all or substantially all of its property or business, or
(b) merge into or consolidate with any other cocporation, or effect any reclassification
or other change of any stock, or any recapitalizetion, or any dissolution, liguidation,
or winding up of the Corporation, or () enter inlo any agreement, or become
obiigated to do any of the actions specified in clauses (a) or (b) of this
subsection (h)(i); or

{ii)  alter or change the rights, preferences, privileges or limitations of the shares of
Preferred or Common Stock; or

(iii)  increase the suthorized number of shures of Preferred or Comumon Stock; or

(ivy  suthorize or create shares of anj.t'class of stock or any stocks, bonds, debentures,
notes or other obligations or securities convertible into, or exchanpeable for, or
having optional rights to purchase, any shares of the Corporation; or

(v) ~ declare or pay any dividends on, or make any distributions with regpect to, any shares
of any equity security of any kind of the Corporation, other than dividends pursuant
to subsection (a) of Article FIFTH hereof and stock dividends of Preferred Stock to
the holders of Preferred Stock in sccordance with the terms of the Agresment; or
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(ix)
(x)

repurchase any shares of any equity security of any kind of the Corporatioy, other
than redemptions pursuant to subsections (d)(i) and (d)(ii) of Article FIFTH; or

amend any provision of its Certificate of Incorporation or its Bylaws in any manner;
ot

issue any capital stock of the Corporation other than stock dividends of Preferred
Stock to the extent specifically provided for in the Agrocment; or

engage in any business other than operating as an authorized Toyota dealer; or

file a petition commencing 8 voluntary casc under the Bankruptcy Code or any
petition or answer seeking or acquiescing in any rcorganization, arrangement,
composition, readinstment, liquidation, dissolution or similar relief for itself under
any present or future federal, state or other statute, law or regulation relating to
bankruptcy, insolvensy or other relief for debtors; or seek or congent to or acquicsce
in the appointment of any trustee, receiver or liquidator for the Corporation, or make
any general asgignment for the benefit of creditors, or admit in writing itz inability
to pay its debts generally as they become due; or

(xi)  indemmify any officer, directar, employee or agent of the Corporation against any
cost, expensc or Hability in connection with any action, suit or proceeding.
SIXTH: So long as any Preferred Stock of the Corporation shall be issued and outstanding, the

"Profits” (us that term is defined in the Agreement) of the Corporation for cach fiscal year shall be

applied in the

stated order of priotity, and in the manner, speeified in the Agreement.

SEVENTH: The name and place of residence of the Incorporator is as follows:

Name Address
Richard Green

EIGHTH: The authorized number of directors 1s three.

NINTH: The private property of the Stockholders shall not be subject to the payment of corporate
debts to any extent whatever,

TENTH: To the fullest extent that the General Corporation Law of the State of Delaware or any
other law of the State of Delaware as it exists on the dats hereof or as it may hererfier be amended
permits the limitation or elimination of the Hability of directors, a director of the Corporation shall
not be personally liable to the Corparation or its stockhelders for monelary damages for breach of

fiduciary duty as a director except for lability: (1) for any breach of the director's duty of loyally to
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the Corporation or its stockholders, (if) for acts or omissions not in good faith or which involvs
intentional misconduet or a knowing violation of law, (ili) under Section 174 of the Delaware
General Corporation Law, or (iv) for any transaction from which the director derived any improper
porsonal benefit. No amendment to, or modification or repeal of, this Anticle TENTH shall apply
to or have any effect on the liability or alleged Kability of any director of the Cotporation for or with

respect to acts or omissions of such director otcutring prior to such amendment, modification or
repenl.

ELEVENTH,: In furtherance and not in limitation of the powers conferved upon it by law, the Board
of Directors is expressly anthorized to adopt, repeal, alter or amend the Bylaws of the Corporation
by the vote of a majority of the eutire Board of Directars then in office, subject to the right of the
sharcholders entitled to vote with respect thereto to adopt, alter, amend and repcal Bylaws made by
the Board of Directors; and provided that any adoption, amendment, alteration or repeal of Bylaws
{whether such action is taken by the Board uf Dircctors or the shareholders) shall be subject to
obtaining the approval of the holders of a majority of the then outstanding shares of Preferred Stock.

TWELETH: Subjeot to any requirements of law and any other provisions of this Certificate of
Incorporation, the Corparation reserves the right to amend, alter, change or repeal any provisions
contained in this Cenificate of ncorporation in the manner now or hereafter prescribed by law and
all rights and powers conferred herein on stockholders, direclors, and officers are subject to this
reserved power, provided, however, if the holders of all of the outstanding Preferred Stock and
Conunon Stock bave agreed to 1imit the voting righas of cither category uf stock by mutus] written
consent, then the vote shall be in accordance with such agreement.

1, THE UNDERSIGNED, for the purpose of forming a corporation under the lawy
of the State of Delaware, do make, file and record this Certificate, and do certify that the facts herein
stated are true; and [ have accordingty hereunto sot my hand.

Dated at Torrance, California on June 28, 2000,

Signed and Delivercd in the

Presence oft
( Hapeds Imomcram

Richard Green
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record folder of_SEYFNTEEN THODSAND . (17,000) %&&K the
Common ook o LEBO AUTOMOTIVE, INC.

.:“t‘ ,..r 1AL e %&.%&&E 4

THE CORPORATION WILL FURNISH WITHOUT CHARGE TO EACH STOCKMOLDER WHQ 50 _n.mmwmg THE PUWERS. DESIGNATIONS. PREFERENCES AND
RELATIVE, PARTICIPATING. ORTIONAL OR OTHER SPECIAL RIGHTS OF EACH CLASS OF STOUK OR SEXNES THERECF OF THE CORPOQRATION, AND THE
UAIIFICATIONS, LIMITATIONS OR RESTRICTIONS OF SUCH PREFERENCES AND/OR RIGHTS. SUCH REQUEST MAY BE MADE TQ THE CORPORATION AT

S PRINCIPAL EXECUTIVE OFFICE.

In THitness Whereol obe socd Corporation des ca

MR AN RS D DALY




Nt s (S N oL Th

SECRFTARY OF STATE
I BILL.JC INES, Secretary of State of the State of California, "

hereby certify:

That the attached transcript of 2 page(s) has - {’
heen compared with the record on file in this office, of

e S—

which it purporis to be a copy, and thal it is full, true |

aned correcl.

IN WITNESS WHEREQF' | exccule this
certificate and affix the Greal Seal of
the State of Calilornia this dayv of

Jio 19 2000

6 .

secretin v of Siate

i wressames St st
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CERTIFICATE OF QUALIFICATION

T

I BILL JONES, Secretary of State of the State of California, hereby certify:

That on the 13TH day of JULY, 2000, LEBO AUTOMOTIVE, INC., a corporation

organized and existing under the laws of DELAWARE, complied- with the .
requirements of California law in effect on that date for the purpose of qualifying
to transact intrastate bysiness in the State of California, and that as of said date.
said corporation became and now is gualified and authorized fo transact

intrastate business in the State of California. subject however, to any licensing

requirements ofherwise imposed by the 1aws of this State. ‘

IN WITNESS WHEREQF, | execute this
certificate and affix the Great Seal
of the State of California this day
of July 18, 2000.

P JONES
Secretary of State
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STATEMENT AND DESIGNATION
ENDORSED-FILED
BY FOREIGN CORPORATION 2 th Office of the Secrelary of Stalo
of the Sta'e ¢! Calilomia

JUL 1.5 2000

~ e
LEBO Automotive, Inc. BILL IONES, Seétary of Stato

{Name of Corporalion)

, @ corporation organized and existing under the

laws of Delaware , makes the following statements and designation:
{Slate or Place of Incorporation)

1. The address of ite principol executive office is 1510 Horth sepulveda Blvd.

L0os Angeles, California, 90266

2. The address of its principal office in the State of California is _—-__

Blvd., Los Angeles, California 90266

DESIGNATION OF AGENT FOR SERVICE OF PROCESS IN THE STATE OF CAL!FORNIA
{Complete Either tem 3 or llem 4)

) 3. (Use this paragraph if the process agentis 2 natural person.)

Leo Boese ‘ . anatural person residing in the State of

Califarnia. whose complete address is _1510 Liorth Sepulveda Blvd.,

Los Angeles, California 90266, is designated as agent upon whom process directed
to this corporation may be served within the State of California, in the manner provided by law

4. {Use this paragraph if the process agent is a corporation.)

. @ corporation organized and existing

under the laws of __, is designated as agent upon whom procesys directed
i this corporation may be served within the State of California, in the manner provided by law.

NOTE: Corporate agents must have complied with Section 1505, California Corporations Code, prior 1o
designation.

5. It irrevocably consents to service of process direrted to it upon the agent designated above, and
to service of process on the Secretary of State of the State of California if the agent so designated or
the agent's successor is no longer authorized to act or cannot ba found at the address given,

__ Leo Boese, Presiden
(Typed Name and Title of Officer Sig

slure of Corpuraie Officer)
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‘ P U.» Corporation Income Tax Re  rn oM No. 1545 0123
Form 1 1 20 For calendar year 2000 or lax year i .
Dopacmant ot heTwsmuy | Degioning JULY 17, 2000 ending DECEMBER 31, 2000 2000
intemal Revenue Service .
A Checkifa: dse  [NameLEBO AUTOMOTIVE, INC.
[ttt . DBA MANHATTAN BEACH TOYOTA
2 Z%’::ﬁ*éc ",ﬁ";’a'.’},g co. Other- | Number, street, and room or sufta no. (if 2 P.0. hox, ses page 7 of instructions.)
. wise, 1500 NORTH SEPULVEDA 06/21/2000
ersonal sovxlw wfp pflnl - 5
eokagand YU T e type. | City of lown, stato, and ZIP code Tatal psels {seo poge 8 of
L ) MANHATTAN BEACH, CA 9026606
£ Chack applicable boxes: (1) [ X7 ntatstum (3 [ | Finatrstum  (3) [ | Change of address $ 14,915,005,
1 dGross recelpts or sales l 17;781,160Jbummwumﬂwmw:l AJc%%P 1t 17 781 160.
2 Cost of goods sold {Schedule A, tins 8) e ees s et ere e ere e reen e oaesveontaeerseeerennsrenes L@ 15 503, 445.
3 Gross profit SUBLACL NG 2HOM N0 6 .. ... . coevoeeereeseeseseeos e nrs s vecmsesensseseres s nss s sese s ssrasssssssssanents Lo 8 iy 277_5715 .
4 Dividends (Schedule G, line 18} JOU OO SOOI UUTUU VOO UUUOOOOR .
E | & Grossrents J
21 7 Grossroyales . 7
8 Capltal gain net Income {aﬂactx Sc waduleD (Form 1!20)) reveens 8
8 Netgaln or (loss} frem Form 4797, Part fl, line 18 (attach Form 4797) | g
10 Gtherincorne {attachschedule) .. DEE STATEMENT 2 . 10 32,413.
i Tolatincome, Add fipes3 thiough 10 ... »idt 2,310,128,
12 Compsnsation of offfcers (Schedule E, tine 4) 12 149,336,
13 Salaries and wagaes {lass employmen credits) 13 1,174,075
14 Repairs and malntenance e e s er e snee e s s e ere et seneemt e ensrers e eesmieresrenns {1 10,277.
T8 BAOGEDIS . . i et ettt ettt ee A e e s pean s s ab st ansee e DD
16 Rents BSOSOV O U T OO U A UOROROUO WO SOI  1 362,530.
A7 Toesandlcenses . """""SEE STATEMENT 3. [ 120,299,
18 interest .. R e |18 272,734,
» | 19 Chasitable contrlbutions SEE STATFMEN’I‘ 4 AND - SEE STATEMENT 5 0.
§ | 20 Depreciation (attach Form 4562) . 20 101 767,
'g 21 Less dapreciation clalmed on Schedule A and alsswhete on ratum 21a 21h 101,767.
T | 22 Deplation et nseens e
B 123 Advertising . 312,548.
24 Penslon, profit-sharing, atc p!ans
25  Erployes benefl programs 33,005,
26 Qthor deductlons (altach schedule} 500,555.
27 Totat daductlons. Add Unes 12through 26 . . N 3,037,126.
28 Taxavis Incoma belore net opsraling loss deduclion and specal deductions. Subtmat fine 27 from lhe 11+ <126 ? ?__9_&-.?
29 Less:a el opsratingloss (NOUYdeduclion . | 292
] B Soecial deductions (Schedule G, line 20} ooooooveree 129 gl
30 Taxable income.  Sublract Hne 29¢ from line 26 <726 998.>
31 Totatax (Scheduto 4,008 11} .. ' 0.
o | 32 CEd et 32
E| o ey [
g § onFomm 4466 v 0328 __)J d Bal »
o 8 Tax deposited with Fo:mm)d e,
g 1 Credit for tax pald on undistiibuted capital gams (attach Form 2439) SR
] g Credit for Fedsral tax on fuels {attach Form 4136) 32g 37
¥ 133 Estimated tax penalty. Check Hf Form 2220 Is attached A IE
34 Tax due. Hllgg 32h Is smafler than the totat of lines 31 and 33 enter ameunt owad ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, 3 0.
35 uveipaymant {{tine 32h s Targer than tha total of lines 3% and 33, enter amount averpaid ..o |38 e o
36 Enter amount of line 35 you want: Cred itad to 2001 esiimaleﬂ lax | Refupdad _ ») 86 :
- Under penalies of pe;jucy { declars iba!lhnva i this ylng schadules and statements, and to the best of my knowledge and bollel, ﬂbtmo,
Sign comect, and p or {other Ban mkpayex) fs bassd on &l on of which proparer has ey & I
Hare }Bimatum of officer l Oale }ﬁﬂe ' PRESIDENT
Pald :"r:x:{;(: ] ‘ Date 09 /O 5 / 0 ll Egﬁi‘:\'gﬂoye«fi D Propara’s S9N or PTIN
PIBRArer's s nama KRUSE MENNILLO & CO. EIN
Us Only (L oorese, 17906 CRUSADER AVE, STE 100 [Prone
frwes 7 CERRITOS, CA  90703-2631
g1igai . Jwa P See Instructions lor Paparwork Raducltlon Act Notlce. 1 Form 1120 {2000)
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_INC. DBA MANHATTAN BEAC

Cost of Goods Sold {Sea pags 14 of instructions.)

!nvenlory at beglnning SYOR e e e et e
PUICRASES ... o ooiceccirtims e sana et sasessmas o oe e oot e b e o561 eme et era e T R s
Costoftabor .. ..

Additional section 263A casls (attach schedule)
Othercosts {altach schaduld) i e et e e
Total. Addlines 1IhIough 5 i e e

inventory atend ofyear . .. rerevannes
Cost of goods sold. Sublract line 7 !mm Mns 6 Enternew and on ﬂne 2 pags 1
Check all methods used for valuing closing inventory:

i E_] Cost as describad in Regufations saction 1.471-3

(i) D Lower of cost or markel as described In Hegulalions section t.471-4
) L] cther (Specify mathod used and attach explanation) » SEE_ STATEMENT 1

0,652,066,

217,262,

<57,550.>

20,811,778,

5,308,333,

15,503,445,

Check f there was a writedown of subnormal goods as described In Regufations section 1.471-2{¢} ... ..
Check If the LIFQ lnventory mathod was adopled this tax year for any goods (if chacked, attach Form 870)
i the LIFQ Invenlory msthod was used for this tax year, enter parcentage (or amounts} of

closing inventory computed underLIFQ . .
if proparty ls produced or acquired for rasale, do the mies of seclitm 253A apply tn the comoratlan?

Was hare any change In datermining quaniities, cost, or valuations between opening and closing Inventery?

s

]
»]

1f*Yes,” altach explanation

ves [_Ino
1 ves [Xlne

Dividends and Special Deductions

“(a) Dividends

h) %
recelved

{c) Special deductions

10

bhl
12
13
14
15
i6 1©
17
L]
14

20

Dividends frorn lass-than- 20%-ownad domastic corporations thal are subject to the
70% deduction {other than debt-financed stock) . e
Gividends from 20%-or-more-owned dorestle corporatlons thst are subiact to lha

80% deduction {other than deht-financed stock) _

Divd o dept-§

78

(@)xin)

80

886

d slock of

Dlvkiends on ceraln proferred stock of less-then-RO% -owned public ullilins
Dividends on ertaln preferrt stock of 20%-or-more-owned public Ulliites I
Dividends from lass-than-20%-owned forelgn corporalions and cardaln FSCs thal are
sublact to the 70% deduction
Dividends from 20%-or-rore-owned 1orelgn corporatlons and cartam FSCs tnat arg

subjact {o the 80% deduction

Dividends from whol
1007 decuclion (seclion

Tatal. Add #nes 1 thvough 8 _

Dividends from domestic ce:poratlons recetvad by 2 small buslﬂess ln\res!ment
company oparating underthe Small Business Investment Ackof 1958 ... ...

Dhvideads bom certaln FSCs thatars

Dividends lrom affilsted group members subject to the 100% dectuction {sec. 243(e)3)
Otver dividends from forsign corporations notlncluded on linex 3, 6,7, 8, o 11

Income kom

owned km-\bn subsidfants -
245())

Ho end bmmmmzm(mxbnzcsn i long

42

a8

subject fo the 100% defuction {section 245X 1)

tarelgn cor

Foreign dividend gross-up {sectlon 78)
1G ~DISC and former DISG dividends not included on fines 1, 2, or 3 {section 246{u}

Olher dividends
Daduction for dividends pan;l on

Total dividands. Add lines 1 through 17. Enlar here and on line 4, page 1

Tolals

fons under subpart F {sttach Forrm(s) 5471)

cartam praierred stock oI pubnc ulmues

Compensatlon Df Oﬂlcers ﬁ:&kggmm:ﬁ’sgmaé émpm tgw receipts (line 18 plus fines 4 theugh 10 on page 1, Form 1120} ara $500,000 or more.
*(6) Namme of officer {h) Soclal security \‘;') Psman{l %' P““’i‘t’f,gﬁ gﬁf,‘ffé““’" {#) Amount of
aumber mg devale compansation
to business | (d) Common } (e} Preferred
1+ LEO R. BOESE 1II 204-38-7532 100% |100.00% 149,336.
”;N}c\ai companss!ian ol oficers ... e e 149,336.
3 Compansalion of officers clalmed on Scheeule fk and [ sewhere on ratum ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,
4__Subtraetiine 3 from fine 2. Enter the result hare and on MNe 12, PAGE | .ooovoiveveisncciosicnmanininisiossin s s e 149,336,
e Form 1 120 {2000)
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1

- Form 420 (2000) LEBO AUTOMOTIV.. INC. DBA MANHATTAN BEAC
ok : Tax_Computation (Ses paga 17 of instruclions.)
1 Gheck ﬂ lhe coiporation is 3 membier of a controfled group {see sections 1567 and 1563}
tmportanl: Membsars of 3 conlrolled group, see nstructions on page 17.
23 ifthe box on line 11s chacked, enfer the corporalion’s share of the $50.000, $25.000, and $9.925,000 taxable

income brackels (in that order):

o s @ s | - wls
b Enterthe corporalion's share of: {1} Additionat 5% tax {not more than §11,750} $
{2) Additonal 3% tax {not moro than $100,000) {3

3 Income tax. Chack If 3 qualified personal service corporation under section 448{d){2)
[see page 17} . e

4 Altemalive mimmum tax (anach Form 6626) .

5 Addfines3and 4 . e

Ba Forelgn fax credit (attach Form 1 1 18) _____

b Passesslons tax ered {altach Form 5738) e,
¢ Check: Ej Noncanventional seurce fusl cradit [:] QEV credit (atiach Form 8834} |
¢ ;

General businass cradit. Enler here and check which forms are attached: D 3800
[::f 3468 [:j 5884 [;_:} 6478 C] B765 i:l LT [:] BEIO 8826
[ Hasas [ _Jonas U Jomas I Jomae I_Jomeo U Jmasr ] ases

@ Cradit tor prior year minimum tax {attach Form 8827)
Qualified zone academy bond credit {altach Form 3860}

7 Tolal credils. Add lines 6a through 61 | ; L7
8 Sublraclline 7 fromiines . -8 0.

9 Parsonal holding cornpany Yax {attach Scheduls F'H (me 1120)) e . rg

10 Recaplure taxes, Check if from: { Y rorm 4255 [j Form B611 i
11 0.

”otai tax. Add lines 8 through 10. Enter here and en iing 31, page 1. ireaesne

Hedd Other Information (Seo page 19 of mstmctiorss }

a [ tcasn n [X] Acoruat If *Yes," flls Farm 5452, Gorporate Report of

: Nondividend Distributions.

it this Is a consolidated ratum, answer hers for the parent

corporation and on Forin 851, Affiliations Scheduls, for

each subsidiary. )

7 At any time during the tax year, did one Joraign person
own, dirsctly orindirectly, at loast 25% of (a) the tolal
voting power of al classes of stock of the corporation
snlitisd to vote or {) the tolal value of all efasses of stock
of the corporation?
i Yas,”

a Enter percontage owned P

b Enter owner's countsy D

1 . Chack mathod of accounting.
¢ L1 Other {specify) »
2 Seapage 21 of the instructions and anter the:
a Businoss activity code no. > 441110
b Business aclvity P AUTOMOB ILE DEALERSH
€ Productorservice P SALES AND gERVICE
3 Attha end of the tax yaar, did the corporation own,
directly or Indlrectly, 50% or more of the veling stock of
a domestic corporation? {For rutes of altribution, see
section 267(¢).)

B LT L T T LRI T

if Yes,"altach a schedule showing: (2} name and
employer identificalion numbar (EIN), {b} pecenlaga
owned, and () taxahle income or {loss) bafore NOL and

4 s the corporation a substdiary In an atfifated group ora Forefgn Corporatlon Engaged Inall.§. Trade or Buslness.
parant-subsidiary controlled group? .. Enter numbar of Forms 5472 attachad
i *Yes,"onter paroe and EIN of the parent corpu;at on P B Check this box if the corparation kssuad poblicly offarad
debt Instruments with eriginal Issue discount . »
It chacked, the corporation may hava to file Form 8281,
5 Althe end of the tax year, did any Individual, parinarship, Information Returm for Publicly Offared Orginal issue

speclal deductions of such corporation for the tax year
ending with or within your lax ysar.

somoration, estate, or trust own, ditectly or ndlrectly,

¢ The gorporation may have to file Farm 6472, Informiation
Retum of 2 25% Foralgn-Qwned.U.S, Gorporatidn or &

Discount instruments.

50% or mare of tho corpuralion's voling stock? (For rules
of attributlon. see segllon 267(6)) ..o
it *Yas,” atlach a schedule showing name and identifying
aumbar. (Do not Include 2ny information aiready sntered
In 4 above) Enter percentage owned P

6  Durlng this tax yaar, did the comoration pay dividends
{other than stock dividends and distributions in exchange
for stock) In sxcess of the corporation’s current and
accumulated earnings and profits? {Sea sections 301 and
I0) e

Nole: M the corporation, at any time during the tax year, had assels or aperaled a business In a {orelgn country or U.S. passession, it may ba required
to atlach Schadule N {Form 1120}, Foraign Operations of U.S. Gorporations, to this elum, See Scheduls N for delails.
011821 3
0-00
1T7I2AnNDNC

519 Entes the ameunt of tax-axemy! Inlerest received or
accrued during the taxyear ™ §
18 Entar the number of shareholders at the and of the tax
yoar {if 75 of fawar) P
11 if the corporation has an NOL for the tax year and is
stecting to forago the carryback pesiod, check here |
12 Entar the avallable NOL carryover from pror tax years
{Do niot reduce Rt by any deduction on ling

20} > § _ -

» ]

Orm 1 120 {2000}

AT CON N AN NN FIANA A AT Y AT R ST R e T e - — 2o



3

. Furmmo 2000 LEBO_AUTOMOTIV.

INC. DBA MANHATTAN BEAC

I

End of tax year

23 Trade notes and accnanls (ecewab!e

Baginning of tax year

b Less ailowance for bad debts
Invenlones e
U.§. govermmant obligations ...
Tax-oxempt sacuritles
Other curtentassets ... STMT, 8.
Loansto sharehelders . ..
Moitgage and roalestate loans ...

g9 Otherlnvestments . . ...,
10a Buildings and olher depraciable assels

O~ TN S W

238,973,
5,308,333,

375,499,

1,482,972,

b Less accumulated depreciation

71,583

11a Deplstabie assels

t Less accumutaled depletion
12 tand (o8t of any amorlization}
13a Infanglble assels {(amodizable only)

b Less accumulated amodizatlon
14 Other assats
16_Tolafassets ... aieireies

Liahliities and Shawholders‘ Equ]ry

16 Accounls payabls . ...
17 Morgages, notes, bonds payable In ess sran 1 year
18 Other current Habilies . STMT .. 10
18 Loans trom sharshelders

20 Modgages, notes, bonds payable In 1 year or more
21 Other liabilities . JBTMT 11
22 Gapllai stock: a Prafenad stock

14,935,005,

794,153.
5,307,052.
436,759.

3,508,036,
124,871,

3,508,000.F

b Commonstock ...

23 Addhional paid-in capital |

24 Retalned eamings -
Appmpﬁatod(amnscmduxe) [N

25 Relaingd samings - Unappzopna!ed
26  Adjustments lo sharehotdar' equity

27 Lasscostoftreasurystock .. ...
28 Total !Iabllmes amd sharehv!ders;g_}ty“....

5,208,000.

1,700,000.]

<463,866.>

; 1
14,915,005,

ncome {L.oss} per Books With Income per Retumn

Net fncorns {loss) per books

1 Netincorns {loss) perboaks o ... <463,866 .1>7 incoms racordag on books this year mot - < ¢
2 FederalIncometax .. ... Includad an this retum (lemize):
3 Excess of capital losses over capital gaing Tax-oxempl Interest  § :
4 Income suliject to taX not recorded on books this year sST™MT 14 . 291,475k

{itorniza): . Delee e 31t

SEE STATEMENT 12 Deductions on Ihis retum not charged

5 Expenses recorded on books thls year not agalnst book Incoma this year (i’femize)'

deducted on this ratum {itemlze): 2 Depreciation . $__ 30, 182

a Depraciation $ L B oo f

onidetons  $__ 500. STMT 15 ,QM@UZL? % L‘535. _

E iteasmmont <, $ 997. Qdﬁb&ﬁiﬁ 66,777.
STMT 13 ¢ 36,073. 37,570.] o Addtnes7and8 .5 . 358,252,
6 Add !ines1mroa BS sz <368,746 .00 lncoms fine 28, pagen < Jing B loss e § ... <726,998.>

Bk W Analysis of Ungppropriated Retalned Earnings per Books {Line 25, Schedule L)
1 Balancs at beginnlng ofyear ... 5 Distsbations: 2 Cash .. ... 3
2 NetIncome {loss) perbooks ... <463,866.0 BOStOCK o
3 Othar increasaes (temize): g ¢ Propsly ...

& Otherdecreases (itemize): _ -

1 Addlines 5and 6

4 Addliges 1,2,and3 .

<463,866.P8 Baiancea!andofyeﬁr(_gleﬂess ne 7) <463,866.>

R
17340905 7072158 954813872090

4 Farm 1120 (2000)
2000 DAOTH T.RRO ATIPOMOYPTUR TN nRD M as_A89701



Depaitmen of the Tressury - Internal Revenue Service

£ 1040X

e

{Rev. Novernber 2007) P> Sga separate lnstruclions.

Amended U.S. Individual Income Tax Return

OMB No. 1545-0074

This return Is for calendar year » 2007 | or flscal year ended

Your first name and initiat Lasl narne
8 LEQC R. BOESE
g 1f a joint retluin, spouse’s firsl name and inilial Last narne
k] BARBARA A. BOESE
-~ {ivered ta your home Apl.no.
A on your last return filed with the IRS, would you like us to change

Rinourrecords? ...

o T ves

B Filing status. Be aure o complete tms llne Noie. Ynu cannot change ham ;otnt !a sepamte m\ums aﬁar tm dua da!e

On orlginat ietum W ] single (X (X1 marriod filing jointly ("1 married filing separately
Onthisralurn  ® || Singls Matrlad fifing jointly [ ] married filing separately
# if the qualifying parson Is a child bul nol your dependent, see page 3 of the instructions.

Mo

Head of househald C:} Qualitying widow(er)
[ ] Head of household® [ ] Qualitylng widowen)

A. Original amount 8. Nel change - - . Correct
Use Part Il on page 2 1o explain any changes or as previously armount of Increase amount
adjusted or {decraase) ~
Income and Deductions {see instructions) [see page 3) explain in Part It
1 Adjusted gross income {see page 3} | 1 5,658,638.] -3336450.12,322,188.
2 itemized deductions or slandard deum!lun {see page 4) 2 61,836. 57,429.] 115,265.
3 Subtraclline 2 fromiine ¥ 3 5,596,802.] -3393879.{2,202,923.
4 Exernplions. i changing, fill In Parts Jand I on page 2{see page 4) 4 3,399. 3,359,
5 Taxable income. Sublractline 4 Fromfne 3 ... 5 5,593,403, -3393879.12,189,524.
> | & Tax(see psge 5). Method used I col. © QDCGTW ,,,,,,,,,,,,,,, 6 868,020, -B2,454.1 785,566.
E 17 Credits (568 page ) __..ooersromee e L7 1,300.] -1,300. 0.
2 | B Sublract Hne 7 trom aneﬁ Enler the resul! bu! not i8ss than wo ... 18 866,720.] -81,154. 785,566.
21 9 Olhertaxes (528 page 5} ..o e R 9 415. 415.
" 140 Tolaltax. Add flnes 8 and § . TOTUUPN % 1 867,135, -81,154. 785,981.
11 Federal income tax withheld and excess socta! secunly and lrer 1
RRTA tax withheld. if chanalng, s8e pags 5 .. 1t 44,057. 44,057.
12 Estimated tax paymenls, inctuding amount applied from .
3 L SRR I |- 44,000. 44,000.
5 |13 Esmed income eredit (EKC) ... oo |13
%» 14 Adgiticnal child tax credit from Forra 8812 .. L1s
8 145 Gredits: Feasal tstophony excss tax of from Forma 2439, 4198, 8BRS, or B0 Bt rehundabls} .. 15
16 Amount paid with request for extension of time to file {5e8 a0 5) ... e e e e 38
17 Amount of tax pald with original return plus additional tlax pald after A was sd .. .. e, LT 779,078.
18 Tolal payments, Add lines 11 through 17 In comn ... st ias s e saie st et neeennsees_ | 1B 867,135.
BRefund or Amount You Owe
19 Overpayment, if any, as showr on original et or as previously adfusted by the VRS | . . e, 118
20 Subtract line 19 from Hne 18 (588 PAgE 6} .,......cooccorerrrroo.oes SO - (M- A- WA B 1B
21 Amount you owe, If line 10, column G, !s more than line 20 anter the dzﬁerence and sea pageﬁ ................ 21
22 Iffine 10, column G, I fess than Hne 20, enter e 00eneD e 22 81,154.
23 Amount of fine 22 you want refundedtoyou ... 81,154.

24 Amount ol line 22 you wanl applied to your estsmated tax

S'gn Under penaities of parjury, | daclera that | have Med sn adginat retumn and that | have examined fhis -‘ oy heduk its, and lo
H the best of my knowledga and bellsl, this amended 7stum Is true, correct, and complete. Declaration of prepaxef folhcr thae taxpayen Is based an all b\bnmtlon of whkh the
are preparer has ahy knowledga,

Jolnt rensm?

Ses page 2

'k‘eep arncpy } }

,2‘;3?5’5 Your signature Date Sponse’s signature. if a joint return, both must slgn. Date
Preparers } Date Gheck it Preparer’s 85N ot PTIN

Paid signature seff-e

Preparer's mslmv: for K. B. PARRISH & CO. LLP

Use Only 333'3:2;5 6840 EAGLE HIGHLANDS WAY pronsno. (317313475200
2P code INDIANAPOLIS, IN 46254

LHA  For Paperwork Reduction Act Notice, see separate instructions. fForm 1040X Rev. 11-2007)

710701
11-06-07



FOrmIDdOX {Rev.11-2007) LEO R.

& BARBARA A. BOESE

Exemptions. See Form 1040 or 10404 instiuctions.

A. Original numbes

Comptete this part only if you are: of examptions
® increasing of decreasing the numbsr of exemptions claimed on fine 8d of the return you reported of as B. Nel change number of
are amanding, of provigusly adjusled examplions
® increasing o decreasing the exemplion amount for housing individuals displaced by
Hurricane Katrina.
25 Yourself and spouse .
Gautlen. }f sorneona can claim you asa depenﬁen{ wu carmal claim an
gxemption for yourseif.
28 Vnurdpnnmipnf hildrenwho k\md wrth ST T —
27 Your dapendenl chud:en who dKJ nol five wmz yeu due !a
divorce orseparalion e
28 Other dependents
29 Tolal numbsr of exampuons Add llrzas 25 th:ough 28
30 Muitiply the number of exemplions claimad on line 28 by the amount lislad below
for tha lax year you are amending. Entes ihe result hers.
Tax Exemption But see the instructions for line 4 on
year amount page 4 if the ampunt on line 1 is gver;
2007 33,400 $117,300
2008 3.300 112,875
2006 3,200 109,478
2004 3,100 107,026
31 you are claiming an exemplion amount fer housing individuals displaced by
- Hurricana Katrina, enter the amotnt from Forrn 8914, line 2 for 2005 or fine 6
Tor 2006 (see inslructions for iine 4}, Otherwiseenter G- . ... .13
32 Addlines 30 and 31, Enter the result hars and on line 4 a2
33 Dependants (children and other) not clairmed on original (ot adjusted) retum; No. of chiidren
10 Cookif on 33 whot
{u} Dependent’s soctal {t) Dependent's 2 -
{3} First name Last name (et ehid
secunty nomber o you tox ehitg e crecit ;m?veu wm« » > D
(]
P » did not ive
,,,,,,,, with you dua lo
e d]vo:cg or >
T - ] 33 ot [
— :_.J . ggtemd above _ " WJ

Explanation of Changes

supporting forms and sche

may be returned. Be sure to include your name and social securily number on any attachments.

Enter the line number from gage 1 for each ilem you are changing and give the reason for ¢ach change. Attach only the
tes for the items changed. i you do not attach the reguired information, your Form 040X

if the change relates to 4 net operting loss carryback or a general business credit carryback, altach the schadule or form that shows the year

inw

hich the joss or credit occurred. See page 2 of the instruclions. Also, check here

TAXPAYER IS AMENDING THE 2007 RETURN TO REFLECT THE FOLLOWING:

1. CARRY OVER A NOL FROM 2006 (CAUSED BY A CARRYBACK OF A NOL FROM THE
2008 RETURN)
2. CORRECTLY REPORT THE EXCLUSION OF CAPITAL GAIN ON SALE OF COMMON STOCK

AS QUALIFIED

SMALIL BUSINESS STOCK UNDER SECTION 1202{A).

Presidential Election Campaign Fund. Checking below will not increase your tax or reduce your refund,

h' you did not previously wand §3 to go to the fund but now want to, chack hers
i1 8 Joint retum and your spouse did not previously wanl §3 te ge to the fund buf nuw wams tn cneck Bera

A
»[ ]

710702
11-06-02

Form 1040X {Rev. 11-2007)
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LEQ R & BARBARA A. BOESE
ANALYSIS OF CHANGES TO 2006 FEDERAL INCOME TAX RETURN

AL ORICINALLY.

AL
BEA LS AAAMEEAE R L AN T TR D

REPORTED  ADJUSTMENT  ADJUSTED

ADJUSTED GROSS INCOME 5,658,638 5,658,638
NET OPERATING LOSS CARRIED
OVER FROM 2006 {678,108) (678,108)

SECTION 1202(a) EXGLUSION OF
CAPITAL GAIN FROM THE SALE OF

QUALIFIED SMALL BUSINESS STOCK {2,658,342) (2,658,342)
ADJUSTED GROSS INCOME (3,336,450) 2,322,188
ITEMIZED DEDUCTIONS 651,836 61,836

CONTRIBUTIONS CARRIED OVER FROM -
THE 2006 RETURN WHEN 2008 NOL -
WAS CARRIED BACK TO 2006 30,075 30,075

CHANGE IN ITEMIZED DEDUCTIONS
(LINE 11 OF THE WORKSHEET)
LIMITATION  ASFILED 70,670 70,670
AS AMENDED (43,316) (43,316)

ITEMIZED DEDUCTIONS V 57,429 119,265




i ‘

TAXABLE YEAR CALIFORNIA FORM

2]0l0]7] Amended Individual Income Tax Return 540X
Fiscal year tilers only: Enter month of year end: year R BE SURE TO COMPLETE AND SIGN SIDE 2
P

L i

A

'SCANNEDS -

LONG BEACH CA 90807

a Have you been advised that your original federal return has been, is being, or will be audited? , , , . . . L_J Yes No

b Filing status claimed.

On original return Single Married flling jointly H Married filing separately E} Head of household Bouatifying widow{er)

On this return P Single Married filing Jointly | | Married filing separately | Head of household Qualitying widow(er

If for the year you are amending, you {or your spouse) can be claimed as a dependent on someone else's tax retum, check thebox , , , , , .®

d  If claiming head of household, enter name and relationship of qualifying persen on:  Orlginal return
Amended return

a

Note: If you are amending Form 540NR, ses General Information D before continuing. A B. ] ’ C.
If you are amending Forms 540 2EZ or 540TEL, see the instructions for ines 1 As;ﬁ%&%ﬂg}{gg}edl Ex,(;‘lggncg:nf?izé 5 Correct amount
through 6. See Instructions
1 2 State wages. Seeinstructions . . . . ... .. .......,. 12 181,787. 0, e1a i81,787.
b Federal AGI. See instructions , . . . . . . . ........ 1 5,658,638.1 3,336,450, 1 2,322,188,
2 CA adjustments. See specific Instructions on Fomn 540A or Sch. CA (540 or 540NR).
a Callfornia nontaxable interestincome | , . . . .. .. ... 2a 2a
b State incometaxrefund |, , , ., . ... ... - - B 2b
¢ Unemployment compensation, . ., ., ,.......... 2¢ 2¢
d Social Securitybenefits _ |, |, . .. .. .. R 2d 2d -
o Other (list)y FEDERAL NOL 2e 678,108.1 2e 678,108,
3 Total Cafifornia adjustments. Combine line 2a through ling 2e. See instructions 3 6’28 ,_1 0 8 ¢ 3 678 ’ 1 0 8
4 Califomin adjusied gross income. Combine line 1b and iine 3. See instructions 4 5, 658 z 618 2,658,342 4 3, 000 z 29 6
5 California itemized deductions or Califomia standard deduction, See insbuctions 5 22,309, ¢« 5 22,309,
6 Taxable income. Subtract ine 5 from tine 4. If less than zero, enter-0-, . . . ® 6 5 ’ 636 ’ 329 2 z 658 7 3 42 6 2 7 97 7 7 98 7
7 a Tax method used for Column C, Seeinstructions |, , ., . ... .. l { i1} L I FTB :GOOL JLTB 3803 @73
b Tax Seelnstructions | | . . . L .. e 7b 519,789, 247,225, e 272,564,
8 Exemption credits. Seelinstructions | _ , ., ., . ... . ... 8 . 8
9 Subtract line 8 from line 7b. If less than zero, enter -0~ _ . . . _ . 9 513,789 247,225 9 212,564
10 Taxfrom Schedule G-1 and form FTB 5870A, See instructions, | , 10 ®10
11 Addline9andiine10. _ . . .. _ .. o, 1 518,789, 247,.225.1 11 272,564,
12 Special credits and nonrefundable renter's credit. See instructions 12 ® 12 e
13 Subtractline 12fromiine 11 | . _ . .. ... .. ...... 13 519,789, 247,225.! 13 272,564,
14 Oiher laxes {aiternative minimum tax, credit recaplure, etc.). See instructions 14 23,602.1e124 23,602,
15 Mental Health Services Tax, see instructions , , , . ..., .... 15 46,363, 26,583, ie15 19,780.
16 Total tax. Add line 13, line 14, and line 15.
If amending Form 540NR, seeinstructions . , . . . . .. ... . 16 566,152 250,206 18 315,846
17 California income tax withheld. See instructions , ., . . . ... 17 13,484, mi7 13,484,
18 California real estate or nonresident withholding. See instructions |, 18 =18 .
19 Excess California SDI {(or VPDI) withheld, See instructions | | | | | 19 19 N
20 Estimated tax payments and other payments. See instructions | | 20 14,000. m 20 14,000,
21 Chid and Dependent Care Expenses or Other Refundable Credits. Seeinst. | 21 m 21
. 22 .23 m24 3
25 Tax pald with original relurn plus additional tax paid after it was filed. Complete Side 2, Part | before enlering amount here | | | . . | . m25 538,668.
26 Total payments. Add lines 17, 18, 19, 20, 21, and Z5of column C. | _ . . . . . T 26 566,152
For Privacy Nollce, gat form FTB 1131, 027 , 3151064 l Form 540X ¢1 2006 Side 1

680544 2.000



»

Youname: LEO BOESE and BARBARA BOESE Your SSN or ITIN: ‘
27 Overpaid tax, if any, as shown on original return or as previously adjusted by FTB. See instructions | |, | . . s

28 Subtract line 27 from fine 26. If line 27 is more than fine 26, see Instructions. . . _ . . . . .. . ... ... . 28 566,152
28 Use lax payments as shown on original return. Ses instructions | | . ., .. .. .. e e e e e ., 29
30 Voluntary contributions as shown on original return. See instruclions | | | J .. ®30 ;
31 Subtractline 29 and fine 30 oM NE 28 . _ . . . . v e e e e L at 566,152,
32 AMOUNT YOU OWE. if line 16, column C is more than line 31, enter the difference
and seeinstrucions | | | e e e e e e e e .. 32
ee instructions: Penaities 33a Interest 33b , W33¢ /‘&h\,\

34 REFUND. If line 16, Lolumn C is less than line 31, enter the difference, See instructions. ., . . , , , 34 L/ 250:206>

»n mplete this part before completing Sids 1, ling 25. R i

paid with the original return. Do not include payments of interestorpenalties _ |, _ . . ., ..., . ... .18 8

b Enter the serial number stamped on the face of your canceled check(s) by the
Franchise Tax Board (favallable), . . . . . .. ... L0 ] |
2 Additional payments made after the original return was filed:
Enter in the spaces below the date of the payment(s), the serial number stamped on the face of your canceled check(s) by the Franchise Tax Board,
and the amount(s) of additional payment(s). if you did not receive a canceled check or you made paymeni(s) on line or by credit card, enter the
payment amount{s) below and attach a copy of the statement from your financial institution showing the:
o Check number (if applicable);
» Amount of the check or charge; and
» Date the check or chargs posted o your account,

Payment date __Serial number Amount of payment
e - $
$
$ .
Total of additional payments listed above | | e e e e e e a2
3 Total payments. Add line 1a and line 2. Enlerhereandon Side 1, @25 . . . . . . . o o o o o n o . ..., 3 238,668,

Part Il Expianation of Changes

1 Enter name(s) and address as shown on original refurn below (if same as shown on this return, write "Same”). if changing from
separate relurns o a joint return, enter names and addresses from original returnS AME

2 a If you checked the box for "Yes,” on Side 1, question a, are you filing this Form 540X to report a final federal determination? | | LJ Yes { INo
b If the answer to question 2a above is "Yes,” are you filing this Form 540X {o report additional tax due within sixmenths of the

finat federal determinaion? . ., ... ... ... ... e e [
¢ {f the answer to question 2a above is "Yes,” what is the date and tax change amount of the final federal determination?
Date Tax change amount

Have you been advised that your originat California retum has been, is being, orwillbe auditeq?, _ . . ., ., .. .. ... .. , Yes NO
Did you flie an amended return with the Internal Revenue Service on a similar basis? See General InformationE | , , , . . ., . X Yes No

Explain your changes to income, deductions, and credits in the space provided below. If additional space is needed, attach a se?arate sheet of paper.
Enter the line number from Side 1 for each item you are changing. Atlach all supporting forms and schedules for items changed. Include federal
schedules if you made a change to your federal return. Be sure to include your name and sodial security or individual taxpayer identification number
on each attachment. Refer to the tax booklet for the year you are amending.

SEE ATTACHED FEDERAL RETURN PAGES 1 AND 2 AND FORM 1040X.

Under penalties of perury, | declare that | have filed an original retum and that | have examined this amended retum including sceompanying schedules and

S- staternenis and lo the best of my knowledgs and bellef, this amended retum is true, correct, and complete,
'gn Your signalure Spouse's signature {if filing joinlly, both mest sign) Daytime phone number (optional)
;t fs unlawful l? x X Date
orge a spouse’s - " eI . Ty
signature. Paid preparer’s signature {deciaration of preparer Is based on all of which preparer has any A Pald prepares’s SSNPTIN
*  P00005439
Firm's name {or yours if self-employed} Firm's address FEIN
K. B. PARRISH & CO. LLP 6840 EAGLE HIGHLANDS WAY, INDPLS, IN 46€

Where to File 00 not file a duplicate amended retum unless one is requested. This may cause a delay in processing your ame
Form 540X: if you are due a refund or have no amount due, mall your refom to FRANCHISE TAX BOARD, PO BOX 9428

' If you owe, mail your return and check or money order tot FRANCHISE TAX BOARD, PO BOX 9428
Side 2 Form 540X G1 2006 027 | 3152064 |

880545 1.000
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October 28, 2009

Franchise Tax Board
Attn: 343:SM:F381

P.O. Box 1673

Sacramento, California 95812-1673

Re: leo R. & Barbara A. Boese
Account #:

To Whom It May Concern:

This letter is i regards to the enclosed letter dated October 21, 2009. The letter has requested
additional information be provided to substantiate the exclusion of gain from the sale of qualified
small business stock on the taxpayer's 2007 amended California retum. The requested information

1s provided below.

1) Corporation name:  Lebo Automotive, Inc.

d/b/a Manhattan Beach Toyota

Corporation number: 2194503

2} Documentation that the corporation met the requirements of CR&TC § 18152.5(c)

a)
b)

c)

d)

Corporation is a C Corporation - see attached item 2a, 2000 Form 1120
Date of original stock issuance was June 20, 2000, the date of incorporation. See
attached item 2b, Certificate of Incorporation.
The taxpayer purchased 17,000 shares of stock at its original issnance, referenced
in the Certificate of Incorporation. See attached item 2c, taxpayer's stock
certificate.
The corporation met the necessary requirements to qualify as a small business at
the date of issuance. See attached item 2a, 2000 Form 1120 and item 2d
California Form 100 to confirm the following:

1) Total gross assets were less than $50 million

i1} The corporation was doing business exclusively in California

i) All payroll was attributable to California
All assets owned by the corporation were located in Califormia at all times. The
entity only had one location which was in Manhattan Beach California. This is
substantiated by the fact that there was no apportionment of assets, payroll, or
sales to any state other than California.
All payroll was attributable to California. This is substantiated by the same facts
listed in 2e above.



Franchise Tax Board Page 2

3) Documentation that the corporation is a qualified smal] business.

a) Gross assets of the corporation have never been greater than $50 million. See
attached item 2a referenced above.

b} Immediately after the issuance of stock the gross assets did not exceed $50
million. The stock was issued at the inception of the corporation; please
reference the initial tax return for the entity, labeled item 2a.

¢} All payroll was attributable to California. See explanation in 2(f) above.

It is our intentions that this letter and the documentation enclosed will provide sufficient
information so the taxpayer’s amended return can continue to be processed as filed. 1f you have any
further questions regarding this matter, please feel free to contact me. Thank you for your
assistance.

Very truly yours,

K. B. PARRISH & CO. LLP

Christine S. Keith, CPA
CKyt
EBnclosures

cc: Mr. & Mrs. Leo Boese



REC MAY 1o20088 0 0~ = |
| * | arrish

. Co.LLpP
CERTIFIED PUBLIC ACCOUNTANTS
" 6840 Eagle Highlands Way
Indianapolls, IN 46254-2693

- [317) 347-5200
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May 17, 2010

‘Ms. Soni Mangat

Franchise Tax Board

P..O. Box 1673 _ ,
Sacramento, California 95812-1673 =

" Re: - Case 18570389976875116."
 343:SMF381 ,
Taxpayer: Boese, Leo R.

De'arMs. Mangat:

I'am-in receipt of your letter dated May 11, 2010, in regards to your examination of an amended
2007 California Form 540, in which the taxpayer claimed an exclusion under Section 1202 of the
A }ntemal Revenue Code and Sectton 18152.5 of the California Revenue and Taxation Code ’

As stated in your letter, you have demed the taxpayer s claim for refund based on your analysis of . -
the facts and the applicable federal and California revenue code sections stated above. I believe that
your analysis is incorrect and 1 wish to formally protest your proposed denial of the taxpayer’s
 refund claim. 1 believe that you based your decision on incomplete and inaccurate facts that lead to -
an incorrect application California R&TC §181:52.5. '

| 'Fqllowmg is a complete statement of the facts and my analysis of the applicable law.
FACTS:

On April 14, 2000, Mr. Leo Boese (buyer) and AutoNation, Inc. (seller) entered into a stock
purchase agreement for the acquisition of all the outstanding common stock of Auto Nation
Enterprises (wholly owned subsidiary of AutoNation, Inc., d/b/a Manhattan Beach Toyota) for a.
price of $5,814,000. See the AMENDED AND RESTATED STOCK PURCHASE AGREEMENT '
Article 1 Section 1.3 on Page 2. EXHIBIT 1. :

The buyer and seller agreed to treat the stock purchase of Manhattan Toyota as an asset purchase -
under §338(h) (10) of the Internal Revenue Code. .See page 18 at section 5.9 (d) of the AMENDED
AND RESTATED STOCK PURCHASE AGREEMENT. Also see Statement 1 to the year 2000
federal income tax return, EXHIBIT 2, as well as Statement 2 to the year 2000 California income
tax return, Form 100. EXHIBIT 3. Consequently, the purchase price of the Manhattan Toyota stock
was allocated to the underlying assets based on the fair ma@value at time of purchase.

: EXHIBIT: —

aGE___ L OF i
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Lebo Automotive, Inc. was incorporated in the State of Delaware on June 20, 2000. On July 17,

- 2000, Manhattan Beach Toyota was merged into Lebo Automotive, Inc. under the Delaware merger. . -

statute and §368(a) of the Internal Revenue Code. Mr. Boese was issued 17,000 shares, with the par
value determined based on the fair market value of assets and cash conmbuted in the merger The .
total value of Mr. Boese’s stock was $1,700,000. : SR

Mr Boese’ held h1s stock in Lebo Automotxve Inc untﬂ March 16, 2007 and continued to operate a
Toyota Franchise until that time. On the 2007 tax return, Mz, Boese reported a capital gain from the
sale. of Lebo Automotive, Inc. stock for the full amount of the gain.. The 2007 return was
subsequently amended due to the omission of the IRC §1202 and Cahforma R&TC §18152 5
exclusmn for qualifying small business stock. ' ,

- REBUTTAL TO CALIFORNEA FRANCHISE BOARD APPLICATION OF IRC §1202 AND
R&TC §18152.5 |

, You are proposmg to d1sa110w the §12Q2 gain exclusmn based on the followmg arguments

1. Lebo Automotive, Inc. is not quahﬁed small busmess stock because it in not ongmal issue
stock. (18152.5(c)(1)(B))
2. Lebo- Automotive, Inc. was not actively involved in a quahﬁed trade or business for
, substantially all of the taxpayer’s holding period. (18152 5(€)(2)(A) .
3. Lebo Automotive, Inc. does not qualify as an active trade or busmess because it is
'engagedmmvestment activities. (18152 5(&)(3)) S

~ You have based. .your decision to deny the refund claim because -Lebo Automotwe Inc. acquned the
stock of another corporation doing business as Manhattan Beach Toyota. The stock of Manhattan
Beach Toyota - was purchased stock, not original issue.stock; therefore, it is disqualified. You also
argue that Lebo Automotive, Inc. had no business activity before acquiring the Manhattan Beach
Toyota stock and that its primary activity is that of investing because the trade or business actlv:ty
lies with the Manhattan Beach Toyota stock. : S

1 agree that you have stated the requirements of the statutes correctly. I dlsagree that you have
applied the facts to the statute correctly. 1

The stock that was sold in 2007 that produced the gain is the stock of Lebo Automotlve Inc.
Mr. Boese was the original owner ‘of this stock. Lebo Automotive, Inc. stock was original issue
stock issued in exchange for the assets of Manhattan Beach Toyota. .Mr. Boese was the purchaser
‘of the Manhattan Beach Toyota stock as evidenced by the purchase agreement in Exhibit 1. The
‘Manhattan Beach Toyota stock was ultimately merged into Lebo Automotive, Inc. in exchange for
its stock. I do not disagree with your argument that Lebo Automotive, Inc. was formed to acquire
an existing Toyota Franchise. However, the statute requires that the taxpayer acquire original issue
stock in exchange for cash or property. The taxpayer has met this requirement. The Lebo
Automotive stock did not exist until Mr. Boese exchanged the Manhattan Beach Stock for it. The -
taxpayer did not claim a §18152.5 exclusion on the Manhattan Toyota stock, he clalmed the

~ exclusion on the Lebo Automotive. Inc stoek acquired in 2002. :

EXHIBIT: ,,__.]:__3::
PAGE Gk OF |
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~ You also argue that Lebo Automotive, Inc. was not engaged in an active trade or business when it
stock was issued to the taxpayer. I agree with your assertion. However, the law does not require: .-
that the issuer of the stock be engaged in an active trade or business at the time of the. ongmai stock
issuance. The law requires that the issuer be. -engaged in an active trade or business .for:
“substantially all” of the taxpayer’s holding period. Lebo Automotive, Inc. was engaged in an -
active business from July 19, 2000 until March 16, 2007. Mr: Boese. held his stock in' Lebo’
Automotlve Inc. from June 20, 12000 to March- 16, 2007.- Lebo. Automotive, Inc. was. actwely-,
mvolved ina trade or busmess for substanually all of the taxpayer’s holdmg period. L

Lastly, you argue that by virtue of purchase-of the Manhattan Toyota stoclc, Lebo-Automotive, Inc.
was engaged in an investmert activity, not a trade or ‘business. This argument overlooks the fact -
- that the Manhattan Beach Toyota stock was.cancelled when the assets were merged in Lebo
Automotive, Inc. Tt also does not take into consideration the §338(h)(10) election made by
AutoNation .and Mr. Boese to treat the stock purchase of Manhattan Beach Toyota as an asset
- purchase for income tax -purposes. You have also not factored in IRC. §1202(e)(5)(A) and
R&TC§18152.5(e)(5)(A) which states “For purposes of this subdivision, stock and debt ih any-
subsidiary corporation shall be disregarded and the parent corporation shall be deemed to own-its .

ratable share of the subsidiaries' assets, and to conduct its.ratable share of the subsidiaries’ actlvmes o

This provision requires you to ignore the Manhattan Beach stock purchase and look only to the .

stock and business activity of Lebo- Automotive, Inc. ‘Even if Lebo Automotive, Inc.’s only asset- - -

- was Manhattan Beach Toyota stock, which is not factually true, the statute requires. you to-ignore .
that and-look to the underlying business activity. Therefore, Lebo Automotive, Inc. did not engage -
~. in the activity of investing, It operated a Toyota franchise. It is obvious by looking at.page oné.of

the annual income tax returns of Lebo Automotive, Inc. from years 2000 through 2006 that the. . =

business was the sales and service of automobiles. See EXHIBIT 4 for several of the years.
1 believe that ﬂxé above facts and application of the relevant statutes require.you to reconsider your ~
position and allow the claim for refund to be approved. If you need any addltlonal lnformatlon,
please do not hesitate to contact me. . : : :

Very mﬂy yours

K B. PARRISH & CO.LLP

& ol dullin.,
* Daniel J. Sullivan, CPA

DJS:ath

‘Enclosures

. cc: Mr. Leo R. Boese (M M\%)
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August 23,2010

Board Proceedings Division, MIC:81
State Board of Equalization

450 N Street

P.O. Box 942879

Sacramento, CA 94279-0081

Attn: Mr. Anil Bali

RE: Letter of Appeal from FTB Denial of Claim for Refund

Leo R. Boese (S_

Taxable year 2007
Dear Mr. Bali,

This formal letter of appeal is hereby filed on behalf of the above-named Taxpayer, Leo
R. Boese (“Taxpayer”), appealing the denial of his claim for refund issued by the California
Franchise Tax Board (“FTB”) on or about May 24 2010. A copy of said denial letter is attached
herein as Exhibit A. The Taxpayer respectfully requests that the Board of Equalization (““BOE”)
reconsider the FTB’s denial of his refund claim for the reasons contained herein. In addition, the
Taxpayer also respectfully requests a hearing before the BOE to discuss the points of difference
between the FTB’s position and the Taxpayer’s position.

To reiterate, the Taxpayer named above DOES NOT agree with the denial of his
refund claim issued by the FTB dated on or about May 24, 2010. The Taxpayer wishes to
preserve whatever rights granted to them for administrative review of the FTB’s denial of his
refund claim beyond the specific requests of this letter. No statement in this letter should be
interpreted as a waiver of any rights for administrative review for the above-named Taxpayer.
Additionally, Taxpayer respectfully requests an oral hearing before the Board related to the
instant appeal.

TAXPAYER NAME/ADDRESS/LD.

Leo R. Boese

TS ANGELES | PHOENIX | KANSAS cI1TyYy I MIAMI
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YEARS/AMOUNT OF REFUND CLAIM

Year Amount at issue
2007 $2,658,342 (capital gains to be excluded)
GROUNDS FOR APPEAL

Initially, the Taxpayer wishes to provide a brief summary of the FTB’s position for the
limited purposes of ensuring that the FTB’s position is communicated clearly and providing a
structure to the Taxpayer’s response. Based on her review of Taxpayer’s refund claim, the FTB
agent Soni Mangat concluded that the gain from Taxpayer’s sale of stock in Lebo Automotive
should not be excluded from capital gain under IRC §1202(a) and R&TC §18152.5 because
“Lebo Automotive, Inc., stock does not qualify as *qualified small business stock’ as required by
R&TC §18152.5.” Specifically, Ms. Mangat stated that “the taxpayer purchased the stock from
an existing business and did not acquire the stock at its original issue” as required by R&TC
§18152.5(c)(1)XB). Secondly, she found that “at the time of incorporation, Lebo Automotive,
Inc. was not involved in an active business as the corporation lacked books, records and an
inventory.” Furthermore, she believed that “Lebo Automotive, Inc. was incorporated as an
investing company” in direct contravention of R&TC §18152.5(e)(3). Based on those three
grounds, Ms. Mangat denied Taxpaver’s claim for refund pursuant to R&TC §18152.5.

Contrary to the FTB agent’s findings, Taxpayer asserts that the $2,658,342 gain from the
sale of his stock in Lebo Automotive, Inc. should be excluded from capital gains because: 1) the
stock was indeed original issue stock, issued in exchange for the assets of Manhattan Beach
Toyota; 2) Lebo Automotive, Inc. was actively engaged in a trade or business for “substantially
all” of Taxpayer’s holding period; and 3) Lebo Automotive, Inc. was not engaged in the activity
of investing but rather acquired Manhattan Beach Toyota as an asset purchase for income tax
purposes pursuant to its IRC §338(h)(10) election. Accordingly, the sale of Taxpayer’s share in
Lebo Automotive, Inc. stock clearly meets the requirements of R&TC §18152.5 and should be
excluded from capital gains.

FACTS

On April 14, 2000, Taxpayer Leo Boese (“Taxpayer”) and AutoNation, Inc.
(“AutoNation”) entered into a stock purchase agreement wherein Taxpayer acquired from
AutoNation all the outstanding common stock of Auto Nation Enterprises (wholly owned
subsidiary of AutoNation, Inc. dba Manhattan Beach Toyota) (“Manhattan Beach Toyota™) for
$5,814,000. See Amended and Restated Stock Purchase Agreement, Art. 1, Sec. 1.3 onp. 2,
herein attached as Exhibit B. Both Taxpayer and AutoNation agreed to treat the stock purchase
of Manhattan Beach Toyota as an asset purchase under IRC §338(h)(10). See Exhibit B, p. 18,
sec. 5.9(d) of Amended and Restated Stock Purchase Agreement; see also 2000 IRS Form 1120,
Statement 1, herein attached as Exhibit C. Consequently, the purchase price of the Manhattan
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Beach Toyota stock was allocated to the underlying assets based on the fair market value at time
of purchase.

On June 20, 2000, Lebo Automotive, Inc. was incorporated in the state of Delaware. See
incorporating documents, herein attached as Exhibit D. On July 17, 2000, Manhattan Beach
Toyota was merged into Lebo Automotive, Inc. under the Delaware merger statute and IRC
§368(a). Taxpayer was issued 17,000 shares of Lebo Automotive, Inc., with the par value
determined based on the fair market value of assets and cash contributed in the merger. The total
value of Taxpayer’s stock was $17,000,000.

Taxpayer held his stock in Lebo Automotive, Inc. untit March 16, 2007 and continued to
actively operate a Toyota dealership franchise until then. On his 2007 income tax return,
Taxpayer reported a gain from the sale of Lebo Automotive, Inc. stock for the full amount of the
gain, $2,658,342. Subsequent to the filing of the original 2007 return, Taxpayer amended his
return to properly reflect the exclusion from capital gain based on the sale of Lebo Automotive,
Inc. stock, pursuant to IRC §1202 and California R&TC §18152.5 exclusion for qualifying small
business stock., See amended 2007 540X, herein attached as Exhibit E.

On or about October 21, 2009, the FTB informed Taxpayer that his amended 2007
income tax return was being reviewed, namely, the refund claim based on the exclusion of the
gain from the sale of qualified small business stock. After collecting additional information and
much correspondence with Taxpayer’s representative, KB Parrish Co., LLP, on May 24, 2010,
Ms. Mangat 1ssued a formal denial of Taxpayer’s claim for refund as stated in his amended 2007
tax return. See two FTB letters dated May 24, 2010, herein attached as Exhibit F.

TAXPAYER’S POSITION

A. Lebo Automotive, Inc. stock was original stock issued in exchange for the assets of
Manhattan Beach Toyota.

Law
California Revenue & Taxation Code §18152.5 provides, in relevant part,

(a) For purposes of this part, gross income shall not include 50 percent of any
gain from the sale or exchange of qualified small business stock held for more
than five years.

() [...]

(2) For purposes of this subdivision, the term “eligible gain” means any gain
from the sale or exchange of qualified small business stock held for more than
five years.

(-]

(c) (1) Except as otherwise provided in this section, the term “qualified small
business stock™ means any stock in a C corporation which is originally issued
after August 10, 1993, if both of the following apply:

(A) As of the date of issuance, the corporation is a qualified small business.
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(B) Except as provided in subdivisions (f) and (h), the stock is acquired by the
taxpayer at its original issue (directly or through an underwriter) in either of
the following manners:

(i) In exchange for money or other property (not including stock).

(11) As compensation for services provided to the corporation (other than
services performed as an underwriter of the stock).

[emphasis added]

Analysis

The subject stock that was sold and produced the gain that should be excluded from
capital gains is that of Lebo Automotive, Inc., originally acquired by Taxpayer in 2000.
It is apparent from her letters dated May 24, 2010 that Ms. Mangat erred in finding that
the gain Taxpayer is seeking to exclude is that of Manhattan Beach Toyota stock; on the
contrary, the stock at issue is the sale of Lebo Automotive, Inc. stock that was issued in
2000 and sold in 2007. As previously stated in Taxpayer’s former representative’s
correspondence with Ms. Mangat, Lebo Automotive stock was indeed original issue
stock, as Mr. Boese paid monetary consideration to purchase the assets of Manhattan
Beach Toyota, which then merged into a new dealership under Lebo Automotive, Inc.
The stock that was subsequently issued was that of Lebo Automotive, Inc., not Manhattan
Beach Toyota, which no longer existed. See Lebo Automotive, Inc. stock certificate
issued to Mr. Boese, attached herein as Exhibit G; see also Stock Purchase Agreement,
Exhibit B.

Ms. Mangat additionally contends that based on the substance over form doctrine, the
Lebo Automotive, Inc. stock is not original issue stock because the corporation was
formed “as a conduit to acquire stock of an existing business,” as opposed to a brand new
business. According to Ms. Mangat, §18152.5 requires that the qualified stock to be that
of a brand new corporation, not the resuit of a valid corporate merger. Ms. Mangat’s
interpretation of the statute is misplaced. No portion of the relevant statutes mandates the
qualifying stock to be that of a “brand new corporation.” The only relevant requirement
of §18152.5(c)(1)(B) is that the original issue stock be acquired either “in exchange for
money or other property” or “as compensation for services provided to the corporation.”
There is no mention that the stock must be that of a brand new business. Taxpayer here
has satisfied that requirement by paying monetary consideration for the assets of
Manhattan Beach Toyota, which merged into Lebo Automotive, Inc., the new corporation
that issued the stock at issue. In other words, the stock that was sold and Taxpayer is
seeking to exclude from capital gains is not Manhattan Beach Toyota stock but a new
original issue stock that belonged to a corporation for which Taxpayer paid good
consideration.

Therefore, it is unequivocal that the subject stock that was sold and should be excluded
from capital gains (i.e., Lebo Automotive, Inc.) satisfies the original issue stock
requirement of §18152.5(c)(1)}(B).
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Lebo Automotive, Inc. was engaged in an active trade or business for substantially
all of Taxpayer’s holding period.

Law
Section 18152.5(c)(2)(A) of CR&T Code provides,

Stock in a corporation shall not be treated as qualified small business stock unless,
during substantially all of the taxpayer’s holding period for the stock, the
corporation meets the active business requirements of subdivision (e) and the
corporation is a C corporation [emphasis added].

Analysis

Ms. Mangat apparently found that Taxpayer failed to satisfy the above-reference
provision, namely, that Lebo Automotive, Inc. did not engage in active business during
the holding period of the subject stock. Specifically, she states, “Since Lebo Automotive,
Inc. was not involved in an active business prior to the purchase of Manhattan Beach
Toyota, the Lebo Automotive, Inc. stock does not qualify as ‘small business stock, as
required by R&TC §18152.5(c)}2)(A)” [emphasis original]. See FTB letter dated May
11, 2010, p. 4, herein attached as Exhibit H.

While Ms. Mangat’s statement regarding the fact that Lebo Automotive, Inc. was not
engaged in active business prior to purchasing Manhattan Beach Toyota is accurate, her
interpretation of the statutory provision is again misplaced. The language of the statute
clearly states that the corporation whose stock qualifies as small business stock must be
engaged in active business for “substantially all of the taxpayer’s holding period.” not the
entire holding period. The word “substantially” is significant, as the Legislature could
have easily chosen to require that the corporation be in active business mode for 100% of
the holding period; but the Legislature did not. The logical conclusion is that the
Legislature contemplated a scenario such as this, wherein for a short period of time
(during formation or otherwise), a corporation is temporarily inactive in anticipation of
acquiring another business.

Here, Taxpayer held Lebo Automotive, Inc. stock from June 20, 2000 (its date of
incorporation) to March 16, 2007; Lebo Automotive, Inc. was engaged in an active
automobile dealership from July 19, 2000 to March 16, 2007. It should be pointed out
that rarely does a regular C-corporation have all the necessary assets, inventory, staff,
books and records to operate on the day of incorporation. That is, the date of
incorporation is generally the date on which the legal entity comes into formation and is
granted status by the Secretary of State. In other words, a typical C-corporation the size
of a renowned automobile franchise requires more time than a few hours to fund and
capitalize its business, acquire assets and inventory, and hire sufficient staff to actively
start operating. In the instant case, there was only one month out of nearly seven years
that Lebo Automotive, Inc. was not actively engaged in a trade or business, which
amounts to roughly 1% of the holding period. Therefore, a reasonable mind would surely
agree that 99% qualifies as “substantially” all of the holding period.
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Therefore, the FTB’s position that Taxpayer did not satisfy the requirement of engaging
in active business for “substantially” all of the holding period is without merit.

Lebo Automotive, Inc. did not merely engage in investment activities but actively
conducted and operated an automobile dealership after the purchase of assets
pursuant to its IRC §338(h)(10) election.

Law
CR&T §18152.5(e)(3) provides,

For purposes of this subdivision, the term “qualified trade or business” means any
trade or business other than any of the following:

(A) Any trade or business involving the performance of services in the fields of
health, law, engineering, architecture, accounting, actuarial science,
performing arts, consulting, athletics, financial services, brokerage services,
or any trade or business where the principal asset of the trade or business is
the reputation or skill of one or more of its employees.

(B) Any banking, insurance, financing, leasing, investing, or similar business.

(C) Any farming business (including the business of raising or harvesting trees).

(D) Any business involving the production or extraction of products ofa
character with respect to which a deduction is allowable under Section 613
or 613A of the Internal Revenue Code.

(E) Any business of operating a hotel, motel, restaurant, or similar business.

Analysis

Ms. Mangat further contends that Taxpayer did not engage in a qualified trade or

business because according to her, “Lebo Automotive, Inc. was incorporated to acquire
the outstanding capital stock of Manhattan Beach Toyota... The transaction clearly
reflects that Lebo Automotive, Inc. was incorporated as an investing company which
shortly after its incorporation acquired the outstanding stock of Manhattan Beach Toyota
and stared active participation in a qualified business of an auto dealership.” See Exhibit
H, p. 4. On this ground, the FTB concluded that Taxpayer did not satisfy the “qualified
trade or business” requirement to exclude the gain from the sale of the corporate stock.

Here, Ms. Mangat again ignores the substance over form doctrine in her analysis of the
facts. In a true investment scenario, the holding company would purchase only shares of
the stock. not assets, of the company in which it is investing. In addition, a true
investment company would hardly be actively engaged in the daily operation, sales, and
financing of an automobile dealership. Nor would the investment company merge its
business into that of the company whose shares are being held for investment purposes.
In the instant situation, Mr. Boese formed Lebo Automotive, Inc. intentionally and
factually to fully engage and participate in the running of an automobile dealership, as
manifested in Lebo’s purchase of Manhattan Beach Toyota’s assets, including inventory,
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fixtures, furniture, staff, and books and records. His intentions and actions clearly reflect
the opposite of Ms. Mangat’s contentions. Indeed, but for the one month in its corporate
formation, Lebo Automotive, Inc. actually took over and operated the automobile
franchise that was once owned by Manhattan Beach Toyota. It is also critical to note that
the transaction resulted in the cancellation of Manhattan Beach Toyota stock, a fact that
would not be present in a true investment scenario.

Also important to the analysis is the fact that Taxpayer (and AutoNation) elected to treat
the stock purchase of Manhattan Beach Toyota as an asset purchase for income tax
purposes, pursuant to IRC §338(h)(10). See Exhibit C. As correctly pointed out by K.B.
Parrish & Co., LLP, IRC §1202(e)(5)(A) provides, in relevant part, “stock and debt in
any subsidiary corporation shall be disregarded and the parent corporation shall be
deemed to own its ratable share of the subsidiaries’ assets, and to conduct its ratable share
of the subsidiaries’ activities,” Even more clear is the case here, wherein Lebo
Automotive, Inc. purchases all the outstanding shares and assets of Manhattan Beach
Toyota, effectuated a merger, and took over the entire operation of the Toyota franchise.
In adhering to the substance over form doctrine, Lebo Automotive, Inc. was engaged in
the qualified business of an automobile dealership, despite the fact it initially purchased
the outstanding stock of another company.

CONCLUSION

Based on the foregoing facts and the analysis, the FTB’s denial of Taxpayer’s refund
claim must be reversed, as the gain from Taxpayer’s sale of qualified small business stock 1s
excludable from capital gain pursuant to CR&T Code §18152.5.

Thank you in advance for your consideration of the instant appeal setting forth the
Taxpayer’s position. We look forward to receiving notice regarding the oral hearing shortly.
Should you wish to discuss the issues in-depth or have further questions, please feel free to
contact me at the above-listed telephone number or mailing address.

Sincerely,

Linda Cheng, Es
Senior Tax Consultant
Kruse Mennillo, LLP

Encl.

Cc:  Client
K.B. Parrish
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January 4, 2011

Board Proceedings Division, MIC:81
State Board of Equalization

450 N Street

P.O. Box 942879

Sacramento, CA 94279-0081

Attn: Mr. Anil Bali

RE: Response to Franchise Tax Board (Respondent’s) Opening Brief dated December 8,
2010

Case 1D No.

Taxable year 2007

Dear Sir or Madam:

This formal response brief is hereby filed on behalf of the above-named Taxpayer, Leo R.
Boese (“Taxpayer”), in response to the California Franchise Tax Board (“FTB”) filed opening
brief which was filed on or about December 8, 2010. A copy of said brief is attached as Exhibit
A. The Taxpayer respectfully requests that the Board of Equalization (“BOE”) reconsider the
FTB’s denial of his refund claim for the reasons contained herein. In addition, the Taxpayer also
respectfully requests a hearing before the BOE to discuss the points of difference between the
FTB’s position and the Taxpayer’s position.

To reiterate, the Taxpayer named above DOES NOT agree with the denial of his
refund claim issued by the FIB dated on or about May 24, 2010. The Taxpayer wishes to
preserve whatever rights granted to them for administrative review of the FTB’s denial of his
refund claim beyond the specific requests of this letter. No statement in this letter should be
interpreted as a waiver of any rights for administrative review for the above-named Taxpayer.

Additionally, Taxpayer respectfully requests an oral hearing before the Board related to the
instant appeal.

TAXPAYER NAME/ADDRESS/L.D.

LOS ANGELES . PHOENIX s KANSAS CITY ¢ MTAMI
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YEARS/AMOUNT OF REFUND CLAIM

Year Amount at issue
2007 $2,658,342 (capital gains to be excluded)
GROUNDS FOR APPEAL

Initially, the Taxpayer wishes to provide a brief summary of the FIB’s position for the
limited purposes of ensuring that the FTB’s position is communicated clearly and providing a
structure to the Taxpayer’s response. Based on her review of Taxpayer’s refund claim, the FTB
agent Soni Mangat concluded that the gain from Taxpayer’s sale of stock in Lebo Automotive
should not be excluded from capital gain under IRC §1202(a) and R&TC §18152.5 because
“Lebo Automotive, Inc., stock does not qualify as ‘qualified small business stock’ as required by
R&TC §18152.5.” Specifically, Ms. Mangat stated that “the taxpayer purchased the stock from
an existing business and did not acquire the stock at its original issue” as required by R&TC
§18152.5(c)(1)(B). Secondly, she found that “at the time of incorporation, Lebo Automotive,
Inc. was not involved in an active business as the corporation lacked books, records and an
inventory.” Furthermore, she believed that “Lebo Automotive, Inc. was incorporated as an
investing company” in direct contravention of R&TC §18152.5(e)(3). Based on those three
grounds, Ms. Mangat denied Taxpayer’s claim for refund pursuant to R&TC §18152.5.

Contrary to the FTB agent’s findings, Taxpayer asserts that the $2,658,342 gain from the
sale of his stock in Lebo Automotive, Inc. should be excluded from capital gains because: 1) the
stock was indeed original issue stock, issued in exchange for the assets of Manhattan Beach
Toyota; 2) Lebo Automotive, Inc. was actively engaged in a trade or business for “substantially
all” of Taxpayer’s holding period; and 3) Lebo Automotive, Inc. was not engaged in the activity
of investing but rather acquired Manhattan Beach Toyota as an asset purchase for income tax
purposes pursuant to its [RC §338(h)(10) election. Accordingly, the sale of Taxpayer’s share in
Lebo Automotive, Inc. stock clearly meets the requirements of R&TC §18152.5 and should be
excluded from capital gains.

The Franchise Tax Board (Respondent’s Opening Brief) dated December 3, 2010 further
narrows the focus of the appeal to one issue. The issue that is argued focuses on the issuance of
new business stock. The Respondent cites the facts as he understands them and rehes on
previous assertions made by the taxpayer’s representative. The focus of this response is to
outline the facts as they truly happened and not as they may have been assumed or thought to

have happened.
FACTS

The taxpayer, rather than rehash the same arguments that have been made previously in
the “Letter of Appeal from FTB Denial of Claim for Refund” dated August 23, 2010, wishes to
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clarify certain “Facts” as stated in the “Respondent’s Opening Brief” dated on or about
December 3, 2010.

First, the facts as outlined by the respondent under fact 3. page 4 attributes to the
representative for Lebo Automotive as stating “[Old] Manhattan Beach Toyota] was merged into
Lebo Automotive, Inc [New Manhattan Beach Toyota] under the Delaware merger statute and
Sec. 368(a) of the Internal Revenue Code. This statement is factually incorrect as both Lebo
Automotive and AutoNation both knew that this purchase was to be accounted for as an asset
purchase under Sec 338(h)10 of the Internal Revenue Code. Whether stated by the appellant’s

representative or not, the statement asserted above is factually incorrect. For evidence of this 1
refer to:

1. The Stock purchase agreement, page 18 Sec. 5.9(d) provided for the making of
a Sec. 338(h)(10) election treating the entire transaction as an asset purchase.
2. The tax year 2000 tax return for Lebo Automotive, Inc. shows a beginning date

of July 17, 2000 through December 31, 2000 as its taxable year. This is
consistent with a split of the tax year between the old Manhattan Beach Toyota
(with AutoNation picking up the January 1 through July 16, 2000 income on
its consolidated tax return) and the Lebo Automotive, Inc..

3. The Lebo Automotive, Inc. tax year 2000 tax return statement 1 shows that the
Sec. 338(h)(10) election was properly made on the timely filed tax return.
4. No merger documents were filed with the Lebo Automotive, Inc. 2000 tax

return nor with the Delaware Secretary of State office.

The respondent brief further attributes to appellant’s representative that **The Lebo Automotive
[New Manhattan Beach Toyota] stock did not exist until Mr. Boese exchanged the [Old]
Manhattan Beach [Toyota] stock for it.** Again this statement is simply factually incorrect on
its face. You simply can’t exchange what yet hasn’t been created. Stock was issued by the
newly formed Lebo Automotive, Inc (Delaware Corporation) to Mr. Boese on or about June 20,
2000. The issuance was for 17,000 shares on share certificate No. 1 as original issue. This stock
certificate was never cancelled. Respondent agrees that 17,000 shares of stock were issued by

Lebo Automotive in exchange for $1,700,000 from Mr. Boese. This was the initial capitalization
of Lebo Automotive, Inc.

TAXPAYER’S POSITION

Lebo Automotive, Inc. stock was original stock issued in exchange for the assets of
Manhattan Beach Toyota.

Law
California Revenue & Taxation Code §18152.5 provides, in relevant part,

(a) For purposes of this part, gross income shall not include 50 percent of any
gain from the sale or exchange of qualified small business stock held for more
than five years.

(b) (-]
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(2) For purposes of this subdivision, the term “eligible gain” means any gain from the
sale or exchange of qualified small business stock held for more than five years.

[...]

(c (1) Except as otherwise provided in this section, the term “qualified small
business stock” means any stock in a C corporation which is originally issued
after August 10, 1993, if both of the following apply:

(A) As ofthe date of issuance, the corporation is a qualified small business.

(B) Except as provided in subdivisions (f) and (h), the stock is acquired by the
taxpayer at its original issue (directly or through an underwriter) in either of the
following manners:

(1) Inexchange for money or other property (not including stock).

(i) As compensation for services provided to the corporation (other than services
performed as an underwriter of the stock).

[emphasis added] '

Analysis

The subject stock that was sold and produced the gain that should be excluded from capital gains
is that of Lebo Automotive, Inc., originally acquired by Taxpayer in 2000. It is apparent from
Respondent’s brief dated December 3, 2010, that the only argument Respondent has against the
finding of Lebo Automotive qualifying as small business stock is that Mr. Boese obtained his
stock in Lebo Automotive (New Manhattan Beach Toyota) in exchange for other stock. As can
be seen from the facts and the exhibits that were presented, the newly formed Lebo Automotive,
Inc originally issued 17,000 shares of stock (in fact the only corporate issued shares of common
stock throughout the corporation’s history) to Mr. Boese for $1,700,000 of consideration.

The respondent spends considerable time addressing the “supposed merger” of the “Old
Manhattan Beach Toyota” with the Lebo Automotive, Inc. “New Manhattan Beach Toyota”. No
where does the respondent show that the two corporations actually merged. Respondent at best
cites the “Amended and Restated Stock Purchase Agreement” as though because it says
“Amended and Restated Stock Purchase Agreement” so it must be so. Yet Respondent does not
respect that the substance of the transaction was that of an asset purchase as both parties
contemplated in the “Amended and Restated Stock Purchase Agreement” with the ability of both
parties to treat the transaction as a Sec. 338(h)(10) transaction. (See page 18 of the Amended and
Restated Stock Purchase Agreement)

Respondent fails to grasp the true nature of the whole transaction. Mr. Boese entered into this
transaction to essentially acquire one asset only. That one asset was the franchise rights to sell
Toyota vehicles. Without this franchise right, Mr. Boese could not sell Toyota vehicles or
conduct business as an automotive franchise. Once Lebo Automotive acquired the franchise
rights to sell Toyota’s, Lebo Automotive then acquired rights, subject to Toyota’s approval, to
expand the store, move the store or subsequently sell those rights.

On page 2 of the “Amended and Restated Stock Purchase Agreement” Mr. Boese was to pay a
purchase price of $5,814,000 for [Old] Manhattan Beach Toyota. This purchase price was then
subsequently placed on the books of Lebo Automotive $5,269,716 as an intangible asset for the
Toyota franchise rights. (See Schedule L Balance Sheet of the 2000 Lebo Automotive tax return
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intangible assets). The approximate difference of $544,000 was attributed to the purchase of
fixed assets.

Respectfully submitted,

L o~

Jay L. Larsen.,CPA, ID
Encl.

Cc: Chient
K.B. Parrish
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P.O. Box 1673
Sacramento CA 95812-1673
fib.ca.gov

BOESE, LEG R,

Regarding:

Account Number:
Taxpayer’s Name:

Taxable Year:

/DWZ/V@?

Date: 10.21.09

Case: 18570389976875116
Case Unit:  18570389976875166
In reply refer to: 343:SM:F381

California Incorne Tax Examination

BOESE, LEO R.
2007

I am reviewing your amended California personal income tax return for the year listed above.

The amended 2007 California retuin reports an IRC § 1202 exclusion of $2,658,342. California
did not conform to IRC § 1202, California docs, however, have similar provisions for the
exclusion of the gain from the sale of qualified small business stock (CR&TC § 18152.5).

Please provide the following information and/or documents:

1. The name and cérporate number of the corporation claimed as a qualifying small business.

2. Documentation that the corporation met the requirements of CR&TC § 181 52.5(c):

a.

b.

The corporation is a ¢ corporation (c)(1),
Date of the original issuance of the stock. It must be issued after August 10, 1993

©(1),

c. Your purchase of the stock was at its original issvance {c)(1),
d.

The corporation was a qualified small business at the date of issuance (c)(1)}(A),
At substantially all times during your stock holding period, 80% (by value) of
corporate assets are in California (€)(1)(A), referenced by (¢)(2)(A),

At substantially all times during your stock holding period, 80% of the
corporation's payroll expense is attributed to California (e)(9), referenced by

(A

3. Documentation that the corpmatlon isa quahﬁed small business as defined in CR&TC §
18152 5(). .

FTB 1517 PASS (REV 05-2009) Clalm\Correspondence\LTR 001 - ICL
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Account Number ;

Case Unit : 18570389976875166
Page 2

a. Apggrepate gross assets at all times on or after July 1, 1993 and before the stock
issyance did not exceed $50,000,000 (d)(1){A),

b. Immediately after the issuance the gross assets did not exceed $50, DOO OOO
{DMB),

c. At least 80% of the corporation's payroll, as measured by total dollar value, is
attributable to employment in California (d)(1)(C).

4. The company may meet the requirements of subdivisions and/or paragraphs of CR&TC §
18152.5 other than those cited above. If so, please provide documentation.

Please provide the requested information by 11/21/2009. To ensure proper handlmg, attach a
copy of this Ietter to yom response and send to:

Franchise Tax Board

Attn: 343:SM:F381

P.O. Box 1673

Sacramento CA 95812-1673

If we need additional information to close this case, we would like permission to call you or your
representative during weekdays between 8:00 am and 4:00 pm. Please indicate the best time to
call.

- Person to Contact: : Time:
Telephone Number: Extension
Taxpayer's Signature: Date:
Spouse's Signature: ‘ Date:

If the Internal Revenue Service has notified you of an audit or if they have completed an
audit of your personal Income tax returns for any tax year{s) in guestion, please provide a
copy of thelr Inltlal contact letter and/or a copy of the completed audit report, if applicable.

FT8 15315 PASS (REV 05-2009) Claim\Correspondence\LTR 001 - IGL
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Thank you for your cooperation. Please call me at the telephone number listed below if you
have questions regarding this matter. R

.

/
Soni Mangat a

Telephone: {916) 845-5376
Fax: (916) 843-1020

Enclosure: FTB 10158 Frequently Asked Questions About Your Tax Audit

If you have any questions of concerns regarding the audit process and are vnable o resolve them with the puditar, you may
contact either’;

! Sandy Gemmingen, Audit Supervisor v (916) 845-336}
Kelly Heckman, Personal Income TaX MBRAERE.coumsmmrcsmasmmmsiissmmismianosnasssmins {916) 845-9515

FTB 1515 PASS (REV 0B-2009) Clalm\Correspondence\L.TR 004 - 1CL
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STATE OF CALIFORNIA
FRANCHISE TAX BOARD

Legal Division

Ann H. Hodges, Tax Counsel IV
PO Box 1720

Rancho Cordova CA 95741-1720
(916) 845-3088

Respondent's Representative

BEFORE THE STATE BOARD OF EQUALIZATION
OF THE STATE OF CALIFORNIA
In the Matter of the Appeal of: Appeal Case ID No. 547667

)
)
)
)
)
)

Leo R. Boese

Reﬁmd ‘
Year Amount
2007 $2,658,3421

RESPONDENT'S OPENING BRIEF

sﬁug‘paeao;d pieog

0z - § 330
d3AI303Y

1 Respondent notes that this represents the amount of the exclusion of gain from the sale of stock
reported by appellant on his amended return and not the amount of refund of tax paid of $250,206

claimed by appellant.
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INTRODUCTION
Appellant, Leo Boese, appeals from the action of respondent in denying his claim for

refund in the amount of $250,2086 for tax year 2007.
ISSUE
Whether appellant's purchase of an auto dealership meets the requirements of the .
qualified small business stock provisions designed to encourage taxpayers to make investments in
new businesses or a new investment in an existing business?

BACKGROUND
The issue in this appeal concerns appellant's exclusion of gain from his sale of stock

which he contends is qualified small business stock. The qualified small busineés stock statutes
provide for two tax incentives, one of which is relevant to this appeal: a taxpayer may exclude 50
percent of the gain from the sale of qualified small business stock.2 (See Rev. and Tax:€bde
section 18152.5.) The California qualified small business stock statutory 4scheme was intended to
mirror the federal qualified small business stock statutory scheme with the exception of limiting the
incentives to investments in California businesses.

In 1993, Congress enacted legislation permitting taxpayers to exclude from taxable
income 50 percent of the gain derived from thé sale of qualified small business stock as part of
the Omnibus Budget Reconciliation Act of 1993. (See P.L. 103-66, Sec. 13113(a).) Similarly, in
1993, the California Legislature enacted similar exclusion from gain statutes dealing with the sale
of qualified small business stock, (Stats. 1993, Ch. 881, SB 671.) The legislature stated its intent

with respect to the small business stock statutes as follows:

This bill conforms to the recently enacted federal tax provisions relating to small business
investment, but only for an investment in small California businesses. [Emphasis added.]

(See Exhibit A, SB 67 1. Bill Analysis, Senate Committee on Revenue and Taxation as amended
9/9/93, page 7.)

The purpose of the qualified small business stock statutes was to encourage new

investments in qualified small businesses. Furthermore, the intent was that the primary purpose

2 The incentive not relevant to this appeal is that a taxpayer may defer gain from the sale of
qualified small business stock if the taxpayer invests in other qualified small business stock within
sixty days from the date of the sale. (See Rev. and Tax. Code section 18038.5.)

1
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investments in new businesses and other legislation designed to assist existing businesses:

was to encourage investment in new businesses. This intent is reflected in comments made by
Congressman Kleczka upon the enactment of the qualified small business stock legislation in

which he discusses the qualified small business stock provisions as incentives to encourage

Lastly, with this package we addressed the concerns of small businesses, the engine driving
job growth today. The bill provides a 50-percent cut in the capital gains tax to investors who
hold onto stock in a small business for 5 years, giving investors an incentive to contribute to
the creation of new businesses. For existing companies, this budget plan expands the
expensing provision for purchases of equipment by 75 percent, from $10,000 a year now up
to $17,500. *** [emphasis added.]

(Exhibit B, The House's Passage of the 1993 Budget Reconciliation Act, Hon. Gerald D. Kleczka,
Extension of Remarks - August 6, 1993.)

Furthermore, the qualified small business stock statutory scheme reflects the fact
that these statutes were enacted o generate new investments. First, the statute prohibits a
taxpayer from acquiring small business stock from an existing shareholder. It specifically:requires
that the stock be acquired in an original issuance3 in exchange for money or other property (not
including stock):

(1) Except as otherwise provided in this section, the term "qualified small business stock"
means any stock in a C corporation which is orlginally issued after August 10, 1993, if both
of the following apply:
(A) As of the date of issuance, the corporation is a qualified small business.
(B) Except as provided in subdivisions (f) and (h), the stock is acquired by the taxpayer at
its original issue (directly or through an underwriter) in either of the following manners:
(i) In exchange for money or other property (not including stock).
(1i) As compensation for services provided to the corporation (other than services
performed as an underwriter of the stock). [emphasis added.]

(Rev. and Tax. Code section 18152.5, subdv. (c)(1).)

3 An issuance is defined as:

The issuance of shares of a corporation historically has been held to refer to the act or
contract of the corporation by which shares become owned by a person as a member or
shareholder of the corporation. The particular time when a share originally comes into
existence and is deemed “issued"” traditionally has been viewed as being affected by the
intent of the parties. Their contract may be examined to ascertain what arrangements they
made concerning such issuance.

(4 Ballantine & Sterling, Cal. Corporation Laws (Rev. 4th ed. 2005) § 123.03[2], {rel. 91-9/05).)

Furthermore, an original issuance is "[t]he first issue of securities of a particular type
or series." (Exhibit C, Black's Law Dict. (8th ed. 1999), p. 849, col. 2.)
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Second, in order to prevent further evasion of the requirement that the stock
issuance generate a new investment for the issuing corporation, the exciusion does not apply to
stock that was previously redeemed by the corporation in certain circumstances. (See Rev. and
Tax. Code section 18152.5(c)(3).) |

FACTS

Appellant operated car dealership(s) in the Manhattan Beach, California metropolitan
area. In April of 2000, appellant entered into a stock purchase agreement to obtain an existing
Manhattan Beach Toyota dealership ("Old Manhattan Beach Toyota") owned and operated by a
subsidiary of Auto Nation, Inc. (Auto Nation). (See Appeal Letter, Exhibit B, Amended and Restated
Stock Purchase Agreement dated April 14, 2000.) According to Auto Nation's SEC filings, as of the
end of 2000:

AutoNation, Inc. is the largest automotive retailer in the United States. As of December 31,
2000, we owned and operated approximately 400 new vehicle franchises from dealership
locations in major metropolitan markets in 18 states, predominantly in the Sunbelt. ***4

During 20001, we also completed the sale of various non-core franchised new vehicie
dealerships for an aggregate sale price of approximately $89.7 million. ***

Total revenue was $20.61 billion*** for the year|..] ended December 31, 2000***

(Exhibit D, Auto Nation's 2000 Form 10K, pages 2to 4.)
Appellant's purchase of the Old Manhattan Beach Toyota stock was the first of

several steps which culminated in appellant's exchange of Old Manhattan Beach Toyota stock for
New Manhattan Beach Toyota stock. The New Manhattan Beach Toyota stock is the stock
appellant's contends is qualified small business stock and for which he is entitled to exclude 50
percent of the gain from its subsequent sale. These steps occurred over a total time period of threg
months as follows:
1. Step One, Appeliant Purchases Old Manhattan Beach Toyota Stock (April 14, 2000):
On April 14, 2000, appellant {as an individual) entered into an amended and

restated stock purchase agreement with AutoNation, Inc. {See Appeal Letter, Exhibit B, page 1.)

4 Furthermore, in the stock purchase agreement, appellant acknowledged that "Auto Nation
(together with its affiliates) is the largest automotive retailer in the world...." (See Appeal Letter,
Exhibit B, Article 5, ADDITIONAL AGREEMENTS, 9 5.3.)

3
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Appellant (as an individual) agreed to purchase all of the outstanding stock of "Manhattan Beach

'Motors, Inc. dba Manhattan Toyota" or Old Manhattan Beach Toyota. (/d. at Article 1, § 1.2 The

Purchase.) The agreement specifically provided that Auto Nation would sell, assign, transfer and
convey all of the stock of Old Manhattan Beach Toyota to appeilant on the closing date. (/d.)
Furthermore, on the closing date, appellant would pay $5,814,000 for the stock. (/d. at 1.3

Purchase Price.) The closing date was either the date certain conditions were met or waived-or by

mutual agreement. (/d. at 9 1.1 The Closing.) Appellant has not established the exact closing date

but it appears to be sometime prior to July 13, 2000.

2. Step 2, Lebo Automotive, dba Manhattan Beach Toyota Incorporates ("New Manhattan
Beach Toyota") (June 20, 2000 and July 13, 2000}):

On June 20, 2000, Lebo Automotive, Inc. dba Manhattan Beach Toyota (New
Manhattan Beach Toyota) incorporated in Delaware. (Appeal Letter, Exhibit D, Delaware.Certificate
of Incorporation for Lebo Automotive dated June 20, 2000.) On July 13, 2000, Lebo Automotive

(New Manhattan Beach Toyota) qualified to do business in California. (Exhibit E.)

3. Step 3, 0ld Manhattan Beach Toyota Merges Into New Manhattan Beach Toyota and
Appeliant Exchanges His Stock in Old Manhattan Beach Toyota Stock for New Manhattan
Beach Toyota Stock (July 17, 2000.) ‘

Appellant acquired his Lebo Automotive (New Manhattan Beach Toyota) stock in
exchange for the Old Manhattan Béach Toyota stock as follows. According to appellant’s
representative during the audit:

On April 14, 2000, Mr. Leo Boese (buyer) and AutoNation, Inc. (seller) entered into a stock
purchase agreement for the acquisition of all the outstanding common stock of [Old
Manhattan Beach Toyotal.***

Lebo. Automotive, Inc. [New Manhattan Beach Toyota] was incorporated in the State of
Delaware on June 20, 2000. On July 17, 2000, [Old] Manhattan Beach Toyota] was merged
into Lebo Automotive, Inc. [New Manhattan Beach Toyota] under the Delaware merger
statute and §368(a) of the Internal Revenue Code. Mr. Boese was issued 17,000 shares,
with the par value determined based on the fair market value of assets and cash
contributed in the merger. The total value of Mr. Boese's stock was $1,700,000. ***

***The Lebo Automotive [New Manhattan Beach Toyota] stock did not exist until Mr. Boese
exchanged the [Old] Manhattan Beach [Toyota] Stock for it.***

(Exhibit F, Correspondence from Appellant's Representative to Respondent's Auditor dated May 17,

2010, page 1 etseq.)
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As a result, appellant received his stock in New Manhattan Beach Toyota in exchange
for the stock of Old Manhattan Beach Toyota. (See also, Appeal Letter, page 2.)

Subsequently, on March 16, 2007, appellant sold his New Manhattan Beach Toyota
stock. (See Appeal Letter, Exhibit E, Appellant's 2007 Forms 1040X and 540X.) Appellant
reported gain from the sale in the amount of $5,316,683 on his original return. (/d.) On an
amended 2007 Form 540, appellant reported he was entitled to exclude 50 percent of that gain or
$2,658,342, (/d.) Respondent denied appellant's claim and this timely appeal followed. (Appeal
Letter, Exhibit A.)

ARGUMENT
THE LEBO AUTOMOTIVE (NEW MANHATTAN BEACH TOYOTA) STOCK CANNOT BE

CONSIDERED QUALIFIED SMALL BUSINESS STOCK BECAUSE APPELILANT OBTAINED HIS
ocC LEBO AUTOMOTIVE (NEW MANHATTAN BEACH TOYOQTA) IN EXCHANGE FOR OTHER

STOCK

Appellant contends he is entitled to exclude 50 percent of the gain from his sale of

Lebo Automotive (New Manhattan Beach Toyota) stock bepause it was qualified small business
stock. As set forth above, appellant obtained his stock in Lebo Automotive (New Manhattan Beach
Toyota) in exchange for the stock of Old Manhattan Beach Toyota pursuant to a statutory merger,
i.e. Internal Revenue Code section 368(a). (Rev. and Tax. Code section 18152.5.)

| An Internal Revenue Section 368(a) transaction is a statutory merger or

consolidation. The actual steps of a statutory merger or consolidation are as foliows:

Under § 368(a)(1)(A), *** one corporation absorbs the corporate enterprise of another
corporation, with the resulf that the acquiring company steps inte the shoes of the
disappearing corporation as to its assets and liabilities. ***

Example

While an applicable state law plan of merger of X into Y typically provides that the articles of
merger will be filed and thereafter the X shareholders will deliver their X shares to Y's agent
from which they will receive Y shares in exchange, for tax purposes the transaction is treated
as though X has transferred its property to Y for Y stock and then has dissoived, distributing
the Y stock to its shareholders in exchange for their X stock, ***

(Bittker and Eustice, Federal Income Taxation of Corporations and Their Shareholders, § 12.22
Statutory Mergers and Consolidations (Type A Reorganization), 9 12.22[1] in General.)

/1
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The relevant Revenue and Taxation code provision prohibits a taxpayer from

acquiring qualified small business stock in exchange or other stock as follows:

(c) For purposes of this section:

(1) Except as otherwise provided in this section, the term "qualified small business stock”
means any stock in a C corporation which is originally issued after August 10, 1993, if
both of the following apply:

(A) As of the date of issuance, the corporation is a qualified small business.

(B) Except as provided in subdivisions (f) and (h), the stock is acquired by the taxpayer at
its original issue (directly or through an underwriter) in either of the following manners:

(i) In exchange for money or other property (not including stock).

(ify As compensation for services provided to the corporation (other than services
performed as an underwriter of the stock). [emphasis added.]

Therefore, because appellant acquired the Lebo Automotive (New Manhattan Beach
Toyota) stock in exchange for "other stock®, i.e. the Old Manhattan Beach Toyota stock, the Lebo
Automotive stock cannot be considered qualified small business stock and appellant is.not entitled
to exclude gain from the sale of such stock. ;

As a policy matter, this result is appropriate because appellant did not make a "new
investment" in Manhattan Beach Toyota. Appellant presumably paid only the fair market value for a
pre-existing business which represented the return of the investment of the previous owner. As set
forth above, the purpose of the qualified small business stock statutes was to encourage new
investments in qualified small businesses.

CONCLUSION

For the reasons stated above, respondent requests that its action be sustained.

Respectfully submitted,
FRANCHISE TAX BOARD

 Oarnll. Vg

Ann H. Hodges
Tax Counsel IV

Date:

Case Unit No. 18570389976875156
Appeais\Correspondence\Opening Brief
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BILL ANALYSIS
SB 871 - Alquist
{amended 9/%/93)

SUBJECT: Personal Income Tax, Bank & Corporation Tax, Sales
Taxes: Unitary method of apportionment, 6%
manufacturing credit, reduction in Sub § rate,
Exemption for start-up manufacturers and space launches
from Vandenburg, conforms with business meal deductions
and small business incentives, changes research &
development base and removes sunset on credit

AS PASSED BY THE SENATE SB 671:

-- deleted the requirement that firms making the
water's—edge election file a.domestic disclosure
spreadsheet

e '

-~ removed the FTB's authority to disregard a water's

edge election )

~- repealed the election fee for & water's-edge
election 4 .

-=- reduced the business meals deduction for corporate
taxpayers from 80% of cost to 62% of cost

AS PASSED BY THE ASSEMBLY SB 671 contains the following
provisions:

1. OUnitary method of income apportionment. The bill deletes
the requirement to file the domestic disclosure spreadsheet for
firms making the water's-edge eledtion and replaces this
requirement with a minimal reporting requirement for firms with
over $200 million in assets.

It eliminates FTB's authority to "disregard" a water's-edge
election. 1In place of this authority, the bill requires
taxpayers to provide specified audit information. Taxpayers
failing to provide that information would be subject to a
substantial penalty.

SB 671 repeals the election fee for taxpayers filing their
return on a water's edge-basis. The repeal is. effective for
income years beginning on or after January 1, 1994.

'

2. Credit for manufacturing eguipment.~. SB 671 establishes a
tax credit equal to 6% of qualified manufacturing equipment
placed in service after January 1, 1994. The credit could be
claimed beginning with the 1995 tax year.

The credit would be available for property used primarily in
manufacturing, research and development, or the repair and
maintenance of qualified equipment. Qualified eguipment is
depreciable property as defined in Section 1245 of the Internal
Revenue Code. However, the credit could be claiped for special
purpose buildings and foundations that do not m§gt the Section

{0 1245 criteria if they are used by _bij Qgﬁb firm nd manufacturers
of office, computing, and acccuntiggﬁi 3
manufacturers of electronic componpiNGEand cc
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The credit could be claimed against both the regular tax and -
the alternative minimum tax. Unused credits could be carried
forward to offset future tax liabilities for up to 8 years (10
years for "small“ firms. )

The credxt would sunsat‘January 1, 2001, if manufacturing
employment -- other than aerospace employment ~-- does not
increase by 100,000 jobs during the perlod between January 1,
1984 and January 1, 2001.

Instead of this credit, a start-up firm has the option of a
6% sales tax exemption on manufacturing egquipment during its
first three years of operation.

3. Small business stock capital gains. This bill exempts
from taxation 50% of the capital gain realized from the sale of -
gualified small business stock held for 5 or more years. For a

"stock to be élidgible for this income exclusion, it must meet the.

following criteria:

-- The stock must be originally issued after August
10, 1993 and before December 31, 1998 by a company
doing business in Califdrnia which has less than
850 million in gross assets. At least B0% of the
qualifying company's payroll must be attributable
to employment located in California.

-— The issuing company cannot be engaged primarily in
the performance of specified services including:
health, law, engineering, accounting, performing
arts, or consulting. Banking, insurance, farming,
oil and gas extraction, hotel, and restaurant
business are also ineligible.

4. Business Meals. SB 671 reduces from 80% to 50% the
percentage of business meals and entertainment which may be
deducted as a business expense. This changes is consistent with
4recent federal tax law changes :

5. Subchapter 5. This bill reduces from 2.5% to 1.5% the
tax rate applied to Subchapter 8 corporations.

6. Space Flight Maferialu Space flight material used in a
launch at Vandenburg Air Force Base would be exempt from state

-and local taxes. This exemption sunsets January 1, 2004.

7. Research and Development Gredit. This bill makes the
credit permanent by deleting the January 1, 1998 sunset date. In
addition, it replaces the state's "three-year rolling average"
method of calculating the crredit with the federal "fixed base"

method

FISCAL EFFECT: {Franchise Tax Board}

93-94 94-85 95-96 96-97 97-98 58-99 99-00
Unitary $ - 15 -80 -175 - 80 - - 80 - 80
Investment Credit -125 -406 -373 —ﬁ -375 -375
Business Meals + 40 +140 +1EXLNB§EO +160 +18&0

Sub 5 Reduction - 30 - 70 %%GE (z 0%'0 'Q 30 - 80
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‘Sm. Bus. Investment -~ 15 ~ 26
Research & Devt ~ 22 -45 - - 50 - .60 ~60 -2Q00 -200
Space'Launchesf : -1 - 15 - 15 ~15 - 15 - 15

5 - 27 -167 -474 -448 ~450 -605 -616

1. Unitary Method of Income Apportiomment’

EXISTING LAW (Bank and Corporation Franchise Tax Law) imposes. J
a tax on corporations doing business in California. The tax is.: ’
technically a "franchise tax"” on the privilege of doing business
as a corporation in California, and is "measured by" the amount
of income derived from California activities; the tax is 1mposed
at a rate of 3. 3%, Wlth a minimum tax of $800.

i W e e e

If a corporation is engaged ‘in a business which is conducted
both within and without California, that business is considered a
"unitary business,” and the amount of income subject to tax in.
California is determined by a formula based on the average
percentage of payroll, property and sales in California as
compared with total payroll, property and sales for the entire.
business, nationwide or worldwide.  This is known-as "formulary
apportionment.” . : .

e U e I

e I

ux

For example, if the corporation’s California payroll,
property and sales are 20%, 25% and 30%, respectively, of
the payroll, property and sales for the entire business,
worldwide, then 25% (the average of 20, 25 and 30) of the
net income of the business would be subject to
California's 9.3% tax rate.

e (ac Wi e e

If a commonly owned or controlled group of corporations
conducts a unitary business both within and without California;
then the group must file a "combined report" with FTB which
includes the California payroll, property and sales factors for
all of the corporations combined. The share of the unitary
group's income which is subject to California's 9.3% tax rate is
based, on each taxpayer's California payroll, property and sales
as a percentage of the group's nationwide or worldwide payroll,
property and sales as shown on the group's combined report. When
foreign operations are included in a combined report, it is
called "worldwide combination.™

e G Ux U W e e e O U

Since 1988, an alternative method has been available for
determining California's share of a worldwide unitary
business-~the so-called "water's edge" method. Under water's
edge (enacted by SB 85 (ARlquist - 1986)}), a worldwide group of
commonly owned or controlled corporations conducting a unitary
business may elect to have formulary apportionment apply only
with respect to those operations which are within the "water's

0 edge.” In other words, only those corporate affiliates which are
defined to be within the United States water's edge must he
included in the combined report; foreign affiliates are not
included in the report.

W ¢ e Uoe U e e e e (e

In order to compute tax on a water's edge bglis, the members

of the unitary group must agree to pay an elec n fee equal to
0.03% (three hundredths of one pepy##BITef th ir 1986
payroll, 1986 property, and curregﬁigéar s 1 ifornia,

R I e
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reduced by increases in investment and payroll since 1%986. . The . . -
election -period is a minimum of five years. S

In addition,. corporate groups electing water's edge must
agree to provide FTB, every three years, with a "domestic
disclosure spreadsheet" showing the income and tax liability

reported to each state, the method of apportioning income to each -

other. state, a list of affiliated corporations, and other .
information as required by FTB regulation.

Finally, if a taxpayer electing water's edge willfully
refuses to file the spreadsheet or other necessary audit :
information, or if FTB determines that evasion of taxes cannot. be.
prevented with the audit tools available, then the FTB may

"disregard” (or revoke} the water's edge election, thus throwing . -
"the taxpayer back under the worldwide combination method.

Note that the election fee, the domestic disclosure °

. spreadsheet, and ETB's ability to disregard the election have- .-

been the subject of much dispute since passage of SB 85 inm 1986.
Many taxpayers, most notably British corporations, have
strenuously objected to these features of our water's edge
method, arguing that water's edge, and the accompanying "direct
accounting” method, conform with international standards of
taxation, and that California's divergence from these standards
is offensive to them. (Note, however, that a number of
corporations continue to prefer filing under the old worldwide
combination method, since their tax liability is lower under that
method.) :

THIS BILL would repeal the current election fee for those
desiring to use the water's edge method, and would extend the
current five~year contract period to seven years. -

The bill would also repeal the present domestic disclosure
spreadsheet reguirement for companies electing water's edge, and
would substitute an information return containing a list of the
corporation's affiliates. Whereas the current spreadsheet is .
required of all large corporations which elect water's edge, the. -~
proposed list-of«affiliates requ;rement would apply to all large
corporations. :

FTB believes that the list of affiliates is the most useful
of the information currently required as part of the spreadsheet;
they also believe that this information is readily available, .
unlike much of the presently required spreadsheet information.
The information return would be due in the year of first election
to water's edge, and would subseqguently be due every three years. .

And the bill would remove FTB's ability to disregard the
water's edge election. 1In place of the disregard power the bill
would require electing taxpayers to maintain and provide on:
request information necessary to (1) determine the amount of
income attributable to the state, (2) classify income as business
or nonbusiness income, (3) determine unitary apportionment
factors for use within the water's edge, and (4)fRake audits of
attribution of income to the U.S. and foreign cigatries under
certain federal provisions. Failuf=XH{BEPmply #odld result in a

substantial penalty (in lieu of the entéélsiiﬁ powWer) :

$10,000 for each taxable year for whic made

Page 4 of 10
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~available, and another $10,000 er each 30 days ({(after an initial
80 days) if the taxpayer continues’ to refuse to provide
information. (This penalty is adopted from a similar federal -
information requirement. It would be limited to a maximum of
$50,000 until detailed regulations are adopted by the FTB.) The

bill further provides that if information is not provided to FTB, -
then the income. apportioned to California, the classification of - .

business vs. nonbusiness income; the apportionment factors, and

certain other. information will be determined for the taxpayer by .

FTB. FTB indicates that the required information is necessary in
order to properly audit the complex relationship between the

edge.

"The bill is intended to accomplish two objectives. First, it

is intended to respond te the British Government's threat of
retaliation against states which require multinationals to use. .
the worldwide unitary method by revoking a tax credit previously

granted to companies which. do business both in Britain and in .. -

California. 1In 1885, the British Parliament added a clause to
the .Finance Bill which weould allow the Government to retaliate
unless by an unspecified date the worldwide unitary method had -
been repealed by the.states then using-it. This May, in response
to the new Clinton Administration's apparent reversal of federal.
position on the Barclays case (see below), Chancellor of the
Exchequer Lamont announced that "the Government will have to take
retaliatory measures in relation to United States based companies
if there is not a satisfactory resolution of the unitary tax
problem by the end of the year.” Although direct communications
with British Government representatives have been few, the best
information now available is that a three-part bill (elimination
of the election fee, reform of the spreadsheet requirements and
repeal of FTB's disregard power) would be sufficient to avoid
retaliation. (It should be noted that the total amount
associated with retaliation is well over 31 billion in cost to
U.S. -based corporations.}

Second, it is intended that, .by removing the threat of
British retaliation, the bill would make it possible for the
Clinton Administration to file a neutral brief with the Supreme-
Court with respect to whether the Court should take up the
Barclays case. Although the Supreme Court has blessed the
worldwide unitary method in the past, most notably in the 1383
Container Corp. v, Franchise Tax Board, the Court has remained .-
silent on commerce clause questions relating to whether a state.

0 could require a foreign-based multinational to file on a .
worldwide combined basis., Thé prior Administration had filed a
brief with the Supreme Court on behalf of Barclays. . But as a
presidential candidate, Clinton assured California officials that
he would side with the states on the issue.

The threat of retaliation, hcowever, naturally caused a
seriously awkward situation for the new Administration, and
Treasury representatives have requested that California's law be
modified to remove the threat. California officials have been
assured that. if our law is changed in a manner which will remove
the threat, then a neutral brief (to the effect th the
Administration does not advise the Court to take ufhhe Barclays
case) would be filed. The deadline fE&XIHIBIBolici : to
act is apparently September 10. PAGE OF,_,p__

water's edge group and affiliated corporatlons beyond the water’'s .
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If the Supreme Court takes up the Barclays case and decides
in favor of Barclays, the direct result will be that California
would owe some $500 million in refunds to taxpayers, and we would
NOT collect some $350 million in pending assessments, for a total
of about $900 million in real costs and opportunity cost. It is
likely that if we are unable to require worldwide combination for
foreign-based multinationals, .we would be unable to so tax
domestic-based multinationals as well. We would then lose an -
additional $1.2 billion in refund claims and another $1.9 bhillion .
in cancellation of pending assessments, for. a grand total of $4
billion. (This casts the $60 million annual cost of repeallng
the election fee in a new perspectlve ) ‘

2. Credit_for Manufacturing Equipment

This bill provides a credit equal to. 6% of the cost of
eligible manufacturing equipment used by manufacturers. Eligible
equipment 1is..depreciable property as defined in Section 1245 of
‘the Internal Revenue Code. Eligible equipment also dincludes
special purpose buildings. and foundations used by biotech firms,
manufacturers of computers, office and accounting machines,
electronic components and accessories. - -

The credit may be used to reduce regular tax liability or
alternative minimum tax liability. Unused credits may be carried
forward for 8 years. "Small firms" may carry forward these
credits 10 years. "Small firms" are defined as firms which meet
one of the following criteria:

-- has gross receipts of less than $50 million
== has net assets of less than $50 million

-~ has a total credit of less than $1 million. This
is egual to about $16.7 million in purchases.

This credit is effective for purchases made on or after
January 1, 1994 and may be c¢laimed beginning with the 1995 tax

V'year. This meams that taxpayers may-claim a credit for purchases

made both in 1994 and 1995 on their 19%5% returns.

This exemptlon sunsets January 1, 2001 if manufacturing jobs
-- other than aerospace jobs -- do not increase by at least
100,000 during the period between January 1, 18%4 and Januaxry 1,. -
2000. : o

Exemption . for New Manufacturers

- .In lieu of the credit for manufacturing equipment, new
manufacturers may claim an exemption from the 6% state portion of
the sales tax. HNew manufacturers are defined as manufacturers in
the 2000-399% SIC Codes in the first 3 years of operation who
first commence business on or after January 1, 19%4.

Property eligible for the exemption is broader than property
eligible for the credit and "includes, but is not lm?fi?d to"

-- machinery & equipment EXHIBIT:

-- computers or other devices used tpareg ulatezga@ﬂn_jézzw“
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-~ replacement parts with a useful life of 1 year or more
.--— property -usead in pollution control

-- special- purpose buildings used in manufacturing

~- fuels used in manufacturing

‘The following kinds of property are not eligible for the
exemption: furniture, inventory, equipment used to store
finished products (e.g., shelving), buildings used as warehouses
or property with a useful life of less than one year.

U e {3

ManufacturerS‘must flle~an exemption with the retailer at the
time of purchase: “.Manufacturers would be required to pay the
sales tax on equipment for which they had claimed an exemption if
they remove the property from Califorpnia within one year or if
they use the property for a non-exempt purpose ~- e.g., : .
purchasing a computer and claiming that it will be used for
manufacturing then later using it for payroll and accounting.

This exemption .sunsets January 1, 2001 if manufacturing jobs
-+ other than aerospace jobs —-- do not increase by at least
100, 000 during the perlod between January 1, 1994 and January ‘1, -

2000.

. 3. Small Business Stock Capital
Gains S , .

This bill conforms to the recently enacted federal tax
5 provisions relating to small business investment, but oniy ror
8 investment in smaI% Calllornia DUSINeSSes. S ————,
- Exclusion from gain. It excludes from income subject to tax

50% of the gain on the sale of certain small business stock if
the stock is held for five or more years.

Ur Une

The total amount of gain which can be excluded is equal to
the greater of:

e

-- 10 times the taxpayer's basis in the stock.
{Purchase price 1s generally the basis) -

or

-~ $10 million .in 'gain. 'The $10 million limitation is
applied on a shareholder by shareholder basis.

One half of any excluded gain is treated as an item of
preference for purposes of calculating the alternative minimum

tax.

Eligible stock. Stock in gqualified small businesses, issued
on or after August 10, 1993 and prior to December 31, 1998 at the
original issuance of the stock in exchange for money, property
other than stock, or compensation for services is eligible for
the exclusion. (Note: August 10, 1993 is the date the federal
tax bill went into effect.)

the taxpayer must purchase eligible stock in a businesg {which:

HIBIT:

-~ 1is a C corporation PAGE q OF ’0

Une

Qualified small business. To be eligible for theAjzflﬁsicn,

Page 7 of 10
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e has'groés‘aésets of $50 ﬁillion or less

~-- uses B0% or more of its gross assets in the active
conduct of a trade or business in California

~~ .employs at least 80% of its payroll in Callfornla

-- .holds 10% or- less of its assets in real property or
stock

Investment in the following klnds of businesses would not
qualify for the exclusion: '

~~ Domestic international sales corporations {(DISC},
reégulated investment companies (RIC), real estate
investment trust (REIT), real estate mortgage
investment conduit (REMIC), possessions
corporations {8ection- 936} ..

-~ .Performance of services in the.fields of health,
law, engineering, architecture, accounting, ’
actuarial. science, performing arts, consulting,
athletics, financial services, brokerage services,
or any trade or business where the principal asset
of the trade or business is the skill or reputation
of one or more of -its employees

-~ Banking, insurance, leasing, financing, investing,
farming, extraction, operation of a hotel, motel,
restaurant, or similar business. .

Partnerships and cther restrictions. Gain from the sale of

qualified small business stock that is purchased by a
partnership, S corporation, or RIC qualifies for the exclusion if
the stock is held by the entity for the minimum 5 years and the

from the time the stock was acquired until its sale. A partner's
or shareholder's ability to exclude gain is limited by the

partner’'s. or shareholder’s interest in the entity at the time the-
stock was purchased. : .

A partnership may distribute qualified small business stock
to its partners provided a partner was a member of the
partnership when the stock was acquired.

If,qualified small business stock is transferred to a
partnership and the partnership sells the stock, the gain on the
sale will not quallfy for the exclusion provided by AB 44,

When qualified small business stock is transferred by gift or
death, the recipient is treated as owning the stock in the same
manner as the donor.

Stock acquired through the exercise of options, warrants or
conversions of convertible debt is treated as acquired at
original issue.

A taxpayer is not permitted to excludg)égqgsrg e-of-
qualified small business stock if the tafpe@dr n d'aCﬁ&gql:Zm

i}

[l partner or shareholder of the entity was a partner or shareholder

Page 8 of 10


http:servic.es
http:investme.nt

Lic

e Uie

D3 Uoe e Lo e G U )

()

e Bt e

Ui s e

position in-that stock during the 5-year holding period.

This bill requires that the Legislative Analyst's Offiée
study the effectiveness of the capital gains exclusion and report
to the Legislature by December 31, 1386. The study will include:

-~ the effect on investor decisions and amount of
additional ‘investment and jobs which occur

~~ a listing by industry éf investments'méde
~-‘ egtimated state and local fiscal .impact .
4. Business Meals .
SB 671 conforms to 1393 fedefal tax changes by reducing the
amount businesses can deduct for business meals and entertainment.

from 80% of cost to 50% of cost.

5. Subchapter S

Current law conforms with federal provisions allowing certain :
"small business .corporations” .{defined as corporations with 35 or.

fewer shareholders, all of whom must be human beings, and only
one class of stock) to be treated as partnerships for tax
purposes. 0Our law diverges from federal law in that there is no
federal tax at the corporate level for $§ corporations, whereas
California charges a 2.5% tax on net income of 5 corporations
{compared with the 9.3% tax on ordinary corporations).

The bill would reduce the 2.5% tax on 8 corporations to 1.5%,
-6. Space Flight Material

This bill would exempt property from both the state and local
share of the sales tax if it is used in a space flight
originating at Vandenburg Air Force Base from January 1, 1994
through December 31, 2003. : »

‘Ellglble'prOperty includes, but 'is not'limited to:

-— orbital space facilities
-~ space propulsion systems
-- space vehicles

-~ satellites .

-- space stations

=— any component parts

"Material that is not intended to be launched into space” is
not exempt. : :

This exemption would be granted even if the launch is
cancelled, postponed or fails. :

7. Research and Development Credit

EXISTING LAW provides a tax credit for qgalifiéd earch and
development (R&D) expenses incurred by i BiFes. credit is

generally 8 percent of the increase in ch %2 1
expenses above the average of the priorﬁ%ay@r‘ Eel}“t&'

Page 9 of 10



expenditures. The minimum base is 50% of the total research and '
development expense for the current taxable year. In the case of
"basic research" the credit is 12 percent. For start-up

companies. with fewer than three taxable years, a fixed-base’
method is used--research .expenditures qualify for the credit to.
the extent that they exceed 3% of a firm's California gross
-receipts.. The credit ig currently scheduled to sunset at the end

of 1997.-

e e e U Ok e Wk Une

Except for start-ups, California does not conform to the
federal base period computation. Federal law provides that
research expenditures in excess of a fixed base amount qualify.
for the credit. The base amount is determined by (1} calculating
the ratio of research expenditures to gross receipts for a firm's
1984 through 1988 income years (the "fixed base percentage”); and
(2) multiplying that ratio by the firm's average ¢gross receipts
during the past four years. S , :

W B e e (e 'm; e

THIS BILL deletes the current 1997 sunset for the research
and development credit, and substitutes the federal fixed base
period for the present "rolling” three-year average base period. -
The bill also conforms with ‘the new federal definition of -
start-up ccmpanles as.

Ui ¢ e e

This pr0vision is part of the Assembly Democratic Economic
3 Prosperity Team (Adept) package of business incentives. It is
intended to be part of a coordinated attempt to stimulate more
§ California economic development. and make it possible for
8 California to compete more effectively with other states in
§ retaining and attracting business. This part of the package is
30 "aimed at making capital more available for California's economic

3 development.

Consultants: Martin Helmke & Anne Maitland
Revised 9-17-93 :

EXHIBIT: H ‘
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THE HOUSE'S PASSAGE OF THE 1993 BUDGET RECONCILIATION ACT -- HON,
GERALD D. KLECZKA (Extension of Remarks - August 06, 1993)

{Page: E2054]

-

HON. GERALD D. KLECZKA
in the House of Representatives
FRIDAY, AUGUST 6, 1993

¢« Mr, KLECZKA. Mr. Speaker, the passage of the budget bill last night puts us on the
verge of restoring America's confidence that we can and will take bold, decisive
action to improve our economic future,

¢ The American people demanded that we bring down the budget deficit, and the
plan we passed last night delivers: It cuts the deficit $496 billion over the next 5
years. This is not an empty promise--the President has issued an Executive order
that will ensure that savings will be locked into paying off our debt.

* We heard the calls for more spending cuts, and we responded with an agreement
that improves the ratio of cuts to tax increases to better than 1:1. The plan we
forward today to the Senate calls for $255 billlon in cuts, compared to $241 billion
in new taxes.

* On top of that, the House has voted in the last few months to cut billions more
from the budget as part of its appropriations process. Gone are the $11 billion
superconducting super collider, the wasteful European Development Bank Program,
and $940 million in foreign ald. More cuts are sure to come.

e Equally important, we delivered on our commitment to sharing the tax burden
equitably. If the Senate passes this bill, working Wisconsin families making less
than $180,000 a year will not pay a dime more in income taxes. In fact, middle
class families will be asked to make a very small contribution--we calculate that the
average Wisconsin driver wili have to pay only 55 cents more a week because of
the gasoline tax increase.

e Similarly, the most vulnerable Americans, senior citizens, will not be overburdened-
-Social Security recipients will not pay additional taxes on their benefits unless they
have an income of more than $34,000 for individuals and $44,000 for couples. And
the $56 billion reduction in Medicare spending will come out of reduced
reimbursement to heaith care providers.

e Lastly, with this package we addressed the concerns of small businesses, the
| engine driving job growth today. The bill provides a 50-percent cut in the capital
*1 gains tax to investors who hold onto stock in a small business for 5 years, giving
l

investors an incentive to contribute to the creation of new businesses. For existing

I3

companies, this budget plan expands the expew provision for purchases of

equipment by 75 percent, from $1&9@§!ﬁ year up to $17,500. For the self-

| OF .
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emhioyed, the plan allows for a deduction of 25 percent for heaith care premiums.
And to encourage more research and development, the plan contains a significant
tax credit for research and development.

+ The alternative to this plan is more of the status quo: more inaction, more
distractions, and no deficit reduction. The choice is clear: action versus more
neglect, serious deficit reduction versus more bickering, economic growth versus
more stagnation. I support this agreement because I believe we must rise above
partisan differences and continued gridiock to do what's best for America, and this
bill is a giant step in that direction. -

L]

END
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TRV. See tnstant-runoff voling under voTiNG.

I 1SCGS. ablr. INTERNATIONAL SCHEDULE OF CLASSES OF
¢~ . GOODS AND SERVICES, :

“~ “ish and entry,” often used in a lease, license, etc., to
i give someone right to use necessary ways and pas-
' sages to pass through another’s property, esp. to
] reach a church or marketplace. 2. The expiration of
a lease, license, etc.; the end of a period of Hime.

i island. A rract of land surrounded by water but
; smaller than a continent; esp., land that is continual-
= ly surrounded by water and not submerged except
during abnormal circumstances. .

" IS0. gbbr. 1. Incentive stock option. See sTOCK OPTION

" (2. 2. INSURANCE SERVICES OFFICE. :

isolated sale. See sarg.

isolating, n. Family low. A parent’s or caregiver's pat-
ternt of cutting a child off from normal social experi-
ences, preventing the child from forming fiend-
ships, or making the child believe that he or she is
_alenen the world. Cf. 1IGNORING; REJECTING.

ISP. abbr. INTERNET SERVICE PROVIDER. =

is qui cognoscit (is kwi cog-nos-it). [Latin “he who
recognizes”] The cognizor in a fine, See coGnIZOR;
FINE(®.,

u' %ui, cognoscitur (I8 kwr cog-nes-s-tor). [Latin “he

."who is recognized”] A cognizee in a fine. See coGNI-
ZEE; FINE (1).

_is qui ommino desipit (is kwi om-ni-noh dee-sip-it).

.[Latin] Hist. One who is completely void of reason. #
The phrase appeared in reference to an insane
person, not an idiot. .

/

“writ>, 2. Open to dispute or contenton <an issu-
" able argument>. 3. Possible as an outcome <an
~award as high as $5 million is issuable in this case>.
issuable defense. See DEFENSE (1.
issuable plea. See PLEA (3): .
i issue, n. 1. A point in dispute between two or more
parties. .
"“In federal civil procedurs, an issue is a single, certain, and
material point arising oyt of the allegations and contentions
of the partles; it Is matter affirmed on ong side and denied
on the other, and when a fact is alleged In the compiaint
and denied In the answer, the matter Is than put in Issue
bstween the parties.” 35A C.).5. Federal Chil Procedure
. §357,at 541 (1380).

- collateral issue. A question or issue not directly
connected with the matter in dispute. [Cases: Evi-

§§ 2-5, 197-199, 204, 206; Witnesses § 770.]

deep issue. The fundamental issue to be decided by
a court in ryling on a point of law. ® A deep issue
is usy. briefly phrased in separate sentences, with
facts interwoven (in chronological order) to show
precisely what problem is to be addressed. Cf.
surface issus. )

“Essentially, a deep issus is the uitimats, concrete question

that a court needs to answer to decide a point your way.

Deep refers to the deep structire of the case — notto deep

thinking. The desp issus Is the final question you pose
when you can ne longer usefully ask the roliow-up question,

ish. Scots law. 1. An exit, ® This anears in the phrase '

' issuable, adj. 1. Capable of being issued <an issuable -

dence €*99; Witnesses &»405. C]J.S. Evidence

Issue

'And what does that turn on?'” BryanAA. Gamner, The
Winning Briaf 58 (2d ed. 2004).

fact issue. See issue of fact.

general issue. 1. A plea (often a general denial) by
which a party denies the wuth of every material
allegation in an opposing party’s pleading. 2. The
issue arising from such a plea. [Cases: Pleading
@=115. C.]J.S. Pleading § 185.] :
“The general issue is a denial of the legal conclusion
sought to be drawn from the declaration. It denies by a
general form of expression the defendant's liability, and
enables the defendant 1o contest, without specific aver- -
ments of the dafense to ba asserted, most of the allegations
which tha plaintiff may be requlred to prove to sustaln his
“actlon, and in soma actions to ralse also various affirmative
dsfenges. It falls to perform the functions of pleading, efther
In giving notice or In reducing the cage 1o spacific issues.”
Benjamin J. Shipman, Handbook of Cammon-Law Pleading
§ 168, at 364 {(Hervy Winthrop Ballantine ad., 3d ed, 1823].
immaterial issue. An issue not necessary to decide
the point of law. Cf. material issue.

informal issue. Rare. An issue that arises when a
defendant does not properly or fully plead in
answer to a materidhallegation. :
issue of fact. A point supported by one party’s
evidence and controverted by another's. — Also
termed fact issue. '

issue of law. A point on which the evidence is
undisputed, the outcome depending on the court’s
interpretation of the law. — Also termed legal issue.

legal issue. 1. A legal question, usu. at the founda-
tion of a case and requiring a court’s dedsion. 2.
See issue of law. .

matertal issue. An issue that must be decided in
order to resclve a controversy. ® The existence of
a material issue of disputed fact precludes sum-
mary judgment. Cf. immaterial issus.

multifarious issue. An issue that inquires about
several different points (esp. facts) when each one
should be inquired about in-a separate issue.

special issue. 1. At common law, an issue arisin

om a specific allegation in a pleading. ® Specdi
issues are no longer used in miost jurisdictions, 2,
See special interrogatory under INTERROGATORY.

surface issue. A superficially stated issue phrased
in a single sentence, without many facts, and usu.
beginning with the word whether. Cf deep issue.

ultimate issue. A not-yet-decided point that is suffi-
cient either in itself or in connection with other
points to resolve the entire case. ~— Also termed
ultimate question.
2. A class or series of securities that are simulta-
neously offered for sale. — Also termed bond issue; -
stock issue. See OFFERING. :

hot issue. A security that, after an initial or second-
ary offering, is traded in the open market at a
substantially higher price. - Also termed hot stock.

new issue. A stock or bond sold by a corporation
for the first time, often to raise working capital.
See BLUESKY LAW.

original issue. The first issue of securities of a

particular type or series.

EXHIBIT:
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PART T

ITEM 1. BUSINESS

INTRODUCTION

AutoNation, Inc. is the largest automotive retailer in the United States.
As of December 31, 2000, we owned and operated approximately 400 new vehicle
franchises from dealership locations in major metropolitan markets in 18
states, predominantly in the Sunbelt. Our dealerships offer new and used
vehicles for sale. We also offer financing for vehicle purchases, extended
service contracts and other finance and insurance products, as well as other
aftermarket products such as vehicle accessories, upgraded sound systems and
theft deterrent systems. We also offer a wide range of vehicle maintemance and
repair services and we operate collision repair centers in most of our key
markets. The core brands of vehicles that we sell, representing almost 80% of

hapSlorww sce goviArchivesied par/datals 0095016 NO00ISN168-01-000660-0001 1xt (3 of 114Y11204/2010 9:33:27 AM
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wwommﬂnwmw. In November 2000, we completed the divestiture of our outdoor media
business, which operated under the name Republic Media, for a sale price of
approximately $104.0 million. In connection with the sale of Republic Media, we
entered into a pre-paid

<PAGE>

$15.0 million advertising agreement with respect to the purchaser's radio
stations, billboards and other outdoor advertising media, and, accordingly, we
received net proceeds of approximately $89.0 million in connection with the
transaction. During 2000, we also completed the sale of various non-core
franchised new vehicle dealerships for an aggregate sale price of approximately
$89.7 million. With the sale of our Flemington Automotive Group in New Jersey,
which we expect to complete in April 2001, we believe that our disposition of
significant non-core assets will be substantially complete.

BUSINESS STRATEGY
Our business strategy consists of the following key elements:

o Expand our margins by moncmwﬂm on higher-margin products and
services.

o Continue to leverage our significant scale to improve our
operating efficiency, including by managing costs of our
business and improving the utilization of our assets.

o Effectively use our free cash flow to reinvest in our business
through capital iovestments, strategic dealership acquisitions
and share repurchases. :

o Continue to grow and leverage our e-commerce business.
Expand Our Margins

While new wvehicle sales will continue to be a significant component of our
operations, we intend to continue to focus on developing the areas of our
automotive retail business that produce the highest margins. In general, parts
and service sales, used vehicle sales and sales of finance, insurance and other
aftermarket products yield relatively high margins as a percentage of sales
compared to new vehicle sales. We intend to emphasize higher-margin areas of
our business with the following strategic initiatives:

{arrow) PARTS AND SERVICE SALES AND COLLISION REPAIR SERVICES:
Almost all of our dealerships have service facilities that provide a
wide range of vehicle maintenance and repair services. Additionally, we
operate collision repair centers in most of our key markets. We intend
to increase our parts and service sales by, among other things: (1)

hrip:wrwewr sec.gov/Archives/edpar/datal3 50698/ 3316301 {09501 68-11.000660-0001 1x¢ (5 of 11431 110472010 9:33:27 AM
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Store performance

5,G &A - Corporate

8,6 &A - Property carrying costs .........

Depreciation
Amortization

Asset impairment charges (recoveries),
2=

Operating Income ........

A oaw

Retail vehicle unit sales:
New ..ttt ee PRV

</TABLE>
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3,032.5
2,021.6
1,010.9
125.2
30.9
54.7
79.1

255,000

469,000
315,000

Total revenue was $20.61 billion, $20.11 billion and $12.66 billion for

the years ended December 31, 2000,

1999 and 1998, respectively. Gross margins

were $3.03 billion, $2.93 billion and $1.93 billicon for the years ended
1999 and 1998, regpectively. The primary components of these
changes are described below.

December 31,

2000,

New vehicle revenue was $12.49% billion, $11.48 billion and $6.78 billion
for the years ended December 31, 2000, 1999 and 1998, respectively. New vehicle
gross margins were $1.06 billion, $962.3 wmillion and $588.6 million or, as
percentages of new vehicle revenue, 8.5%, 8.4% and 8.7% for the years ended
December 31, 2000, 1999 and 1998, respectively. Increases are attributable to
acquisitions and higher pricing. New vehicle revenue was alsc impacted by an
increase in same store unit sales in 1999 and a modest decrease in same store
unit sales in 2000.

Used vehicle revenue was $3.86 billion,

vehicle gross margins were $438.6 million, $449.6 million

<PAGE>

23

$4.43 billion and $3.19 billion
for the years ended December 31, 2000, 1999 and 1998, respectively. Used

and $379.4 million or, as percentages of used vehicle revenue, 11.4%, 10.1% and
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California Secretary of State

Corporate Filing

Business Information
Filing Number:
Name:
Name Type:
STANDARD MAILING Address:

ORIGINAL MAILING Address:

Business Type:

Filing Type:

Status:

Foreign State of Incorporation:
Foreign/Domestic:

Foreign Incorporation Date:
For Profit:

Tax Program:

Registered Agent
Name:
Title:
Registered Agent Address

Stock Information

Stock
Additional information;

C2184503

LEBO AUTOMOTIVE, INC.

LEGAL

2425 E CAMELBACK RD STE 1186
PHOENIX, AZ 85016-9266

2425 E CAMELBACK RD STE 1155
PHOENIX

AZ

85016

CORPORATION
STATEMENT & DESIGNATION BY FOREIGN CORPORATION
ACTIVE

DELAWARE

FOREIGN

07/13/2000

YES

NOT SUSPENDED (GOOD STANDING)

REEVES, PENNY L

REGISTERED AGENT

5750 WILSHIRE BLVD STE 655 .
LOS ANGELES, CA 90036-3637

STOCK '

Historical Registered Agents

Name:
Title:
Registered Agent Address

Officers
Name:

Standard Address:

Original Address:

Historical Contacts

REEVES, PENNY L
REGISTERED AGENT

5750 WILSHIRE BLVD STE 655
.08 ANGELES, CA 90036-3837

PIERCE, MITCHELL D
Title:PRESIDENT
Contact Type:OFFICER

Type:CONTACT

2425 £ CAMELBACK RD STE 1155
PHOENIX, AZ 85016-9266

2425 E CAMELBACK RD STE 1158
85016

PHOENIX

AZ

EXHIBIT:
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Historical Contacts
Name: BOESE, LEOR
Title:PRESIDENT
Contact Type:OFFICER

Standard Address: Type:CONTACT
1500 N SEPULVEDA BLVD
¢ MANHATTAN BEACH, CA 90286-5110
Original Address: 1500 N SEPULVEDA BLVD
MANHATTAN BEACH, CA

Filing History
Filing Date: 06/04/2001
Filing Type: FILING
Ref No: 0872047
Description: STATEMENT OF OFFICERS

Filing Type: FILING
Ref No: 0887423
Description: STATEMENT OF OFFICERS

Important: The Public Recorde and commercially available data sources used on reports have errors. Data is sometimes
entered poorly, processed incorrectly and is generally not free from defect. This system should not be relied upon as
definitively accurate. Before relying on any data this system supplies, it should ba independently verified. ForSecratary
of gtats documents, the following data is for information purposes only and ia not an official record. Certified copies
may he obtained from that individual state's Department of Stats.

Your DPPA Permissible Use is: Government Agency
¥our GLBA Permissible Use ls: Legal Compllance

Copyright® 2010 LexisNexis, a division of Reed Elsevier Inc. All rights reserved.
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STATE OF CALIFORNIA

FRANCHISE TAX BOARD

Legal Division

Ann H. Hodges, Tax Counsel IV

P. 0. Box 1720

Rancho Cordova, CA 95741-1720
(916) 845-3088

Respondent’s Representative

BEFORE THE STATE BOARD OF EQUALIZATION
OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of: Appeal Case ID No. 547667

LEO R. BOESE
Refund
Yearl Amount RECEIVED
2007 $2,658,342
MAR 1 9 2011
Board Proceedings
RESPONDENT'S REPLY BRIEF

1 This amount represents the exclusion of gain from the sale of stock reported by appellant on his
amended return and not the amount of tax paid of $250,206 for which appellant is requesting a

refund.
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INTRODUCTION

Pursuant to the State Board of Equalization’s (SBE) correspondence dated
January 7, 2011, respondent hereby responds to appellant’s reply brief. Respondent filed its
opening brief on December 3, 2010, and incorporates that brief in its entirety herein.

ISSUE

Whether appellant’s purchase of an auto dealership meets the requirements of the
qualified small business stock provisions designed to encourage taxpayers to make investments in
new businesses or a new investment in an existing business?

BACKGROUND

This case involves the qualified stock provisions which allow taxpayers to exclude
50% of the gain from the sale of “qualified small business stock.” (Respondent’s Opening Brief
(ROB), 1:12) The legislative intent and policy behind the qualified small business stock statutes
was primarily to encourage the creation of new businesses and also new investment in an existing
business. (ld.at 1:25.) The statutory mechanism for ensuring that these iegislative policy goals
were met was to require that a taxpayer must contribute money or other property (not including
stock) to a corporation in exchange for stock, i.e., if the stock is purchased from a shareholder it is
not qualified small business étock. (id. at 2:10.)

in this appeal, appeliant purchased a Toyota Dealership (“Old Manhattan Beach
Toyota” also known as Manhattan Beach Motors) that had been in existence apbroximately
11 years at the time of his purchase. The documents pertinent to the transaction reveal that
appellant consummated the acquisition by purchaéing the stock of Old Manhattan Beach Toyota
from its shareholder, AutoNation, Inc. Because such an acquisition preciudes entitiement to a
qualified small business stock exclusion, appellant attempts to describe a different transaction.
Appellant now claims that he is entitied to a qualified small business stock exclusion because he
formed a “qualified small business” which both obtained the Toyota Dealership and issued the
“qualified small business stock” as opposed 1o having consummated the direct purchase of the

Toyota Dealership stock as previously stated.
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Appeliant is not entitled to the qualified smail business stock exclusion because he
cannot do indirectly that which he cannot do directly. Furthermore, the transaction could only be
treated in the manner in which appellant contends if certain technical tax requirements are met.

As will be explained in detail beiow, appellant has not demonstrated that he met these

requirements.

¢

FACTS/ARGUMENT

In his reply brief, appellant’s representative states that:

The Respondent cites the facts as he understands them and reties on
previous assertions made by the taxpayer’s representative. The focus
of this response is {0 outline the faclts as they truly happened and not
as they may have been assumed or thought t0 have happened.

{Reply Brief, page 2.)

For ease of understanding, respondent will set forth the facts of the case, and as
relevant, will discuss appellant’s contentions that respondent has incorrectly stated the facts.

The business that was ultimately sold by appellant and for which he took the
qualified small business stock exclusion, was a Toyota Dealership located in Manhattan Beach,
California that had been in existence approximately 11 years when appellant purchased it in 2000.
(Exhibit G, California Secretary of State's Summary of Corporate Filings for Manhattan Beach
Motors, Inc. dba Manhattan Toyota which states it was incorporated in 1989.) Appellant acquired
the Toyota Dealership by purchasing its stock from AutoNation, which was the largest automotive

retailer in the United States. (ROB, 3:10.) AutoNation acquired the Toyota Dealership sometime

after 1989 and prior to 2000. (/d.)

1. _Appellant Enters Into Stock Purchase Agreement As an Individual to Purchase Tovota
Dealership (“Old Manhattan Beach Toyota”™):

In April of 2000, appeliant, as an individual, entered into a stock purchase

agreement with AutoNation to purchase the stock of Old Manhattan Beach Toyota. (Appeal Letter,

Exhibit B, Amended and Restated Stock Purchase Agreement dated April 14, 2000.) Specifically,

the agreement provided:

/17
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This AMENDED AND RESTATED STOCK PURCHASE AGREEMENT (this
“Agreement”) is effective as of April 14, 2000, by and between

(i) AutoNation, Inc., a Delaware corporation {“AutoNation”), and

(ii) Mr. Leo Bose (“Buyer’). (Emphasis added.]

*k Kk

1.2 The Purchase. The acquisition of the outstanding capital stock of
Manhattan Toyota described in this Section is referred to herein as the
“Purchase”. ....Subject to the terms and conditions of this Agreement,
at the Closing AutoNation shall cause its wholly-owned subsidiary,
AutoNation Enterprises Incorporated (“AEl1"), to seli, assign, transfer
and convey to Buyer all of the outstanding capital stock of Manhattan
Toyota, which consists of 100 shares of common stock, par value
$1,000 per share (the “Shares”). The Shares conveyed hereunder

. shall be free and clear of all liens, other than such restrictions as may
be imposed pursuant to state or federal securities laws or such
restrictions as may be imposed by Toyota Motor Sales, U.S.A., Inc. or its
distributor (the “Factory”).

1.3 Purchase Price. At Closing, Buyer shall pay to AEl the amount of
Five Million Eight Hundred Fourteen Thousand Dollars ($5,814,000)
{the “Purchase Price") in consideration of the sale, assignment and
transfer of the Shares, by wire transfer of immediately available funds,
subject to adjustment as set forth in this Agreement.

{Appeal Letter, Exhibit B, page 1, et seq.)

The closing date was either the date certain conditions were met or waived or by
mutual agreement. (/d. at 9 1.1, The Closing.) Appellant has not established the exact closing date

but it appears to be sometime prior to July 13, 2000.

2. Appellant Forms New Corporation (Lebo Automotive or “New Manhattan Beach Toyota”)
June 20, 2000 and July 13, 2000}

On June 20, 2000, appellant’s new corporation, Lebo Automotive, inc. dba

Manhattan Beach Toyota incorporated in Delaware. (Appeal Letter, Exhibit D, Delaware Certificate
of Incorporation for Lebo Automotive dated June 20, 2000.) On July 13, 2000, Lebo Automotive
qualified to do business in California. (ROB, Exhibit E.)

3. The Toyota Dealership Appellant Purchased Merges Into His New Company:

in its opening brief, respondent quoted appellant’s representative’s correspondence
to its auditor which explained how appeilant’s new corporation (the one for which he is claiming a

small business stock exclusion) obtained Old Manhattan Beach Toyota:

It/
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On April 14, 2000, Mr. Leo Boese (buyer) and AutoNation, Inc. (seller)
entered into a stock purchase agreement for the acquisition of all the
outstanding common stock of [Old Manhattan Beach Toyota]. ***

Lebo Automotive, Inc. [New Manhattan Beach Toyota] was
incorporated in the State of Delaware on June 20, 2000. On

July 17, 2000, [Old] Manhattan Beach Toyota] was merged into Lebo
Automotive, Inc. [New Manhattan Beach Toyota] under the Delaware
merger statute and §368(a) of the Internal Revenue Code. Mr. Boese
was issued 17,000 shares, with the par value determined based on
the fair market value of assets and cash contributed in the merger.
The total value of Mr. Boese's stock was $1,700,000. ***

***The Lebo Automotive [New Manhattan Beach Toyota] stock did not
exist until Mr. Boese exchanged the [Old] Manhattan Beach [Toyota]
Stock for it.***

(Exhibit F, Correspondence from Appellant’s Representative to Respondent’s Auditor dated

May 17, 2010, page 1, et seq.)

In its reply, appellant contends that respondent has incorrectly stated the facts and
instead of appeliant purchasing the stock of the Toyota Dealership as an individual as previously
represented, appelant now asserts that his newly formed corporation, Lebo Automotive or New
Manhattan Beach Toyota purchased the assets of the Toyota Dealership:

First, the facts as outlined by the respondent . .. attributes to the
representative for Lebo Automotive as stating “[0ld] Manhattan Beach
Toyota] was merged into Lebo Automotive, inc. [New Manhattan Beach
Toyota] under the Delaware merger statute and Sec. 368(a) of the
internal Revenue Code. This statement is factually incorrect as both
Lebo Automotive and AutoNation both knew that this purchase was to
be accounted for as an asset purchase under Sec 338(h)[10]2 of the
internal Revenue Code. [For evidence of the 338(h){(10) election] refer

to:

1. The Stock purchase agreement, page 18 Sec. 5.9(d) provided
for the making of a Sec. 338(h){10) election treating the entire

transaction as an asset purchase.
2. The tax year 2000 tax return for Lebo Automotive, Inc. shows a

beginning date of July 17, 2000 through December 31, 2000
as its taxable year. This is consistent with a split of the tax year
between old Manhattan Beach Toyota (with Auto Nation picking
up the January 1 through January 16, 2000 income on its
consolidated tax return) and the Lebo Automotive Inc.

17/

2 California incorporates Section 338 by reference through Revenue and Taxation Code section
24451, '
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3. The Lebo Automotive, inc. tax year 2000 tax return statement 1
shows that the Sec. 338(h)(10) election was properly made on
a timely filed tax return.

4. No merger documents were filed with the Lebo Automotive, Inc.
2000 tax return nor with the Delaware Secretary of State office.
(Appellént’s Reply Brief, page 3.)

With respect to the contention that appellant’s new corporation was the purchaserin
the acquisition of the Toyota Dealership, as set forth above, the stock purchase agreement clearly
identifies the purchaser as Leo Boese, i.e., as an individual and not a corporation. Appellant's new
corporation, Lebo Automotive (“New Manhattan Beach Toyota”) is not referenced anywhere in the
purchase agreement and there are no documents demonstrating when or how it became the
purchaser, or that it actually purchased the shares. Furthermore, Lebo Automotive was
incorporated in June of 2000 which was approximately two mdnths after appellant entered into the
stock purchase agreement in Aprii of 2000. Therefore, appellant has not established that his new
corporation, Lebo Automotive, was the purchaser of the Toyota Dealership.

Furthermore, appellant is contending that despite the fact that the agreement
pro\/ides it was a “stock purchase agreement” and that Lebo Automotive's tax return stated it
acquired the stock of the Toyota Dealership, by application of a section 338(h)(10), the transaction
should be treated as an asset sale.3 Appellant is correct that if all the requirements are properly
met, section 338(h)}{10) treats a transaction that is structured as stock purchase as an asset

purchase for tax purposes.? In general, the mechanics and effect of a 338(h)(10) election are:

3 Section 338 contains provisions for two types of elections with respect to transactions that are
structured as stock purchases: 1) an election that is made by the purchaser alone (338(g)) which
does not affect the seller and 2) a joint election made by both the seller and the purchaser

(338(h)(10)).
4 If 3 section 338 election is not made, the effect of the transaction is as follows:

When an acquiring corparation purchases the stock of a target corporation {Old
Manhattan Beach Toyota] ...the acquiring corporation’s basis for the target’s stock ...
is ordinarily the amount paid for the stock, regardless of the target's so-called inside
basis (i.e., the basis for the assets), and the assets retain that historical inside basis
even if the target distributes them to the new parent in complete liquidation, unless
the parent elects under § 338 to step-up basis to the amount paid by it for the
target's stock. [footnote omitted]

(Bittker and Eustice, Federal Income Taxation of Corporations and Their Shareholders, § 10.40
Asset Acquisitions: Aliocation of Purchase Price in Computing Basis and Related Problems,

9 10.40[1] In General.)




g

~ N B W

[Tlhe “old target” [fn. omitted] corporation is first treated as having
~sold all its assets at the close of the “acquisition date” [fn. omitted] at
fair market value in a single transaction [footnote omitted] and is then
treated as a separate and distinct “new target” corporation that
purchased all the said assets as of the beginning of the day after the
acquisition date. [fn. omitted] Thus, the old target, which is owned by
the “purchasing corporation” on the day of the deemed sale, [footnote
omitted] will incur gain or ioss and owe tax on its net gain ... and it will
acquire a deemed cost basis in its assets .... [fn. omitted]
The consequences of the § 338(h)(10) election are similar to the
regular § 338 election. The target’s deemed asset sale is for fair
market value {and] the tax on the sale falls on the seller..... Thus, the
stock sale gain or loss is ignored, [fn. omitted] the deemed asset sale
is reported in the selling group's consolidated return, [fn. omitted] the
target is deemed to liquidate into the selling parent under § 332
immediately after the deemed asset sale, [footnote omitted] and the
new target’s basis in its assets is determined under the same rules as
for the conventional § 338 election. [fn. omitted]

(Bittker and Eustice, at 9 10.42 Section 338: The Election and its Effects, § 10.40[1] In General
and 9 10.42 Section 338; The Election and Its Effects, 9 10.42[1][a] In General.)}3

Finally, a Section 338(h)(10) election must be made not later than the 15t day of the
Oth month beginning after the month in which the “acquisition date” occurs. {Int. Rev. Code section
338(g)(1) and Treas. Reg. § 1.338(h){(10)-1T(c)2).) Acquisition date means the first day on which
there is a qualified stock purchase (acquisition of stock). '(lnt. Rev. Code section 338(h)(2).) A
“qualified stock purchase” is the acquisition of the stock of a corporation by another corporation.
(Int. Rev. Code Section 338(d)3).)

Appellant has not established that the section 338 (h)(10) requirements were met.

The stock purchase agreement provides that at the Buyer’s written notice, a section 338({h)(10)
election could be made: k

17/

7/

17/

11/

5 A joint election under section 338(h)(1) is desirable "“if the seller has a substantial gain on its
subsidiary’s stock and the subsidiary also has a substantial gain on its assets; and it is even more
advantageous if the subsidiary's inside asset gain is lower than the parent’s outside stock gain.”

(1d.)
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(d) 338(h)(10) Election. AutoNation hereby agrees and acknowledges
that, at Buyer’s option exercisable by written notice to AutoNation no
later than the 15 day of the ninth month following the month in which
the Closing Date occurs, AutoNation shall join Buyer in making a
338(h)(10) election with respect to the transactions contemplated

herein. [Emphasis added.]

(ld. at Section 5.9 Tax Matters, page 18.)

As substantiation that the Buyer made the election, appellant does not provide the
written notice or cooperative documents referenced in the stock purchase agreement, but instead
refers to Statement 1 on Lebo Automotive, inc.’s 2000 tax return. lLebo Automotive, Inc.'s 2000 tax

return is unsigned, but dated September of 2001. (See Appeal Letter, Exhibit C.) Statement 1
reads in relevant part as follows:

On July 17, 2000, Lebo Automotive (Purchasing Corporation) acquired
100% of outstanding shares of common stock in Manhattan Beach
Motors, inc. DBA Manhattan Beach Toyota (EIN 95-4224776).
Manhattan Beach Motors, Inc. was subsequently merged into an
existing Delaware Corporation, Lebo Automotive, Inc. on July 17, 2000.

Lebo Automotive, inc. (Buyer) and Autonation, Inc. {Seller) have agreed
to IRS Code 338(h)(10) election.

Ali financial reporting transactions have been reported under EIN
95-4224776 (Manhattan Beach Motors, Inc.). Lebo Automotive, Inc.
received an IRS notification dated January 23, 2001 informing Lebo
Automotive, Inc. of the assignment of EIN 95-4838290. All financial
report[ing] transactions by Lebo Automotive in tax year 2001 will be
submitted under EIN 95-4838290. [In its original form, Statement 1
was entirely capitalized; respondent reformatted Statement 1 for ease

of reading.]
(See Appeltant’s Appeal Letter, Exhibit C.)

As a threshold matter, elections under section 338 may only be made if the
purchaser is a corporation. However, the stock purchase agreement provides that the buyer was
appellant, Leo Boese, as an individual. Therefore, appellant has not established how his new
corporation, which did not even exist until several months after the stock purchase agreement was
executed, could be the buyer of the Toyota Dealership.,

Furthermore, appeliant has not established that the 338 (h)(10) election was either
actually or timely made. The stock purchase agreement provided that at the option of the buyer, a

section 338(h)(10) election could be made. By law, the election must be filed with the Internai
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Revenue Service by the 15! day of the 9t month after the acquisition date. The acquisition date of
the Toyota stock was approximately July of 2000 and nine months after that date is April of 2001.

T hé only evidence that the election may have been made is the statement on Lebo
Automotive's federal income tax return for tax year 2000. In addition to the fact that the return is
unsigned, it was dated as of September of 2001, which is well after the April of 2001 due date.
Substantiation that the election was properly and timely made would be at a minimum the written
notice to the Seller and the federal Form 8023, Elections Under Sectijon 338 for Corporations
Making Qualified Stock Purchases. (See e.g., Exhibit H, Internal Revenue Service Form 8023,
Rev. 2-2006.) Neither of these documents has been provided.

Finally, the section 338(h)(10) regulations contain a provision to ensure that
taxpayers are not circumventing the requirement that a corporation (rather than an individual)
must be the purchaser of a qualified target stock. Specifically, while the regulations state that an
individual cannot make a section 338(h)(10) election, they provide that an individual may form a
new corporation (i.e., Lebo Automotive) to purchase the stock of the target {Old Manhattan Beach
Toyota). However, the new corporation will not be treated as the purchaser if the new corporation

quickly liquidates, or otherwise disposes of the target, Specifically, the regulations provide that:

(b) Rules relating to qualified stock purchases ~ (1) Purchasing
corporation requirement. An individual cannot make a qualified stock
purchase of target. Section 338(d)(3) [26 USCS § 338(d)(3)] requires,
as a condition of a qualified stock purchase, that a corporation
purchase the stock of target. If an individuat forms a corporation

{new P) to acquire target stock, new P can make a quaiified stock
purchase of target if new P is considered for tax purposes to purchase
the target stock. Facts that may indicate that new P does not purchase
the target stock include new P's merging downstream into target,
liquidating, or otherwise disposing of the target stock following the
purported qualified stock purchase.

(Treas. Reg. § 1.338-3(b)(1).)

| in this case, the stock purchase took place between April of 2000 when the stock
purchase agreement was entered into and the closing date of approximately July 18, 2000. Less
than one month later, on August 8, 2000, appellant’s new corporatibn requested a Tax Clearance
Certificate for the target, Manhattan Beach Toyota, which certificate was kissued October 5, 2000.

(Exhibit L.} The Tax Clearance Certificate indicated that Manhattan Beach Toyota ceased doing




business on July 18, 2000. (/d.) In addition, the Secretary of State's records indicate that
Manhattan Beach Toyota was merged into Lebo Automotive as of October of 2000. (Exhibit G.)
These are clearly facts that indicate that Lebo Automotive should not be considered as purchasing
the stock of Old Manhattan Beach Toyota for purposes of section 338(h)1.0).

In effect, the regulations are applying the step transaction doctrine to recast a
transaction in which the individual is the true purchaser of the stock. The step transaction doctrine
treats interrelated yet formally distinct steps of an integrated transaction as a single transaction
when the steps are interrelated, interdependent, and intended from the outset to reach an ultimate

result. (Commissioner v. Court Holding Co. (1945) 324 U.S. 331, 334; Minnesota Tea Co v.
Helvering (1937) 302 U.S. 609, 613.) As succinctly stated in Commissioner v. Court Holding,

supra, 324 U.S. at p. 334:

The incidence of taxation depends upon the substance of the
fransaction.” ... “To permit the true nature of a transaction to be
disguised by mere formalisms, which exists solely to aiter tax liabilities
would seriously impair the effective administration of the tax policies of

Congress.
Courts have developed several different tests under the nomenclature “step

transaction” to determine if the steps should be viewed as a whole. Under the “end result” test, a
series of transactions will be stepped together whenever the evidence shows that the parties’
intent at the outset was to achieve the particular result, and that the separate steps were all
entered into as means of achieving that result. (See Kuper v. Commissioner, (5t Cir. 1976) 533
F.2d 152; Minnesota Tea Co. v. Helvering, supra, 302 U.S. 609,613.)

Therefore, in accordance with the 338(h)(10) regulations and general principles of
tax law, viewing the steps as a whole in this transaction, the actual purchaser was appellant
Leo Boese as an individual. Appellant purchased the Toyota Dealership stock, rather than its
assets. Therefore, appellant has not demonstrated how he met the original acquisition
requirements such that he should be entitled to the exclusion of gain. As a policy matter, not
atllowing appeliant to do indirectly what he could not do directly is consistent with legislative intent

as appeliant did not create a new business or make a new investment in an existing business as

contemplated by the statute.
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CONCLUSION

For the reasons stated above, respondent requests that its action be sustained.

Case Unit No. 18570389976875166
Appeals\Correspondence\Reply Brief

Respectfully submitted,

FRANCHISE TAX BOARD

By H . /ﬁW—

H. Hodges d
Tax Counsel IV

Date: 03.10.11
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1 OF 1 RECORD(S)

California Secretary of State

Corporate Filing
Business Information
Filing Number:
Name:
Name Type:
STANDARD MAILING Address:

ORIGINAL MAILING Address:

Business Type:
Filing Type:

Status:

Place Incorporated:
Date incorporated:
Foreign/Domestic:
For Profit:

Tax Program:

Registered Agent
Name:
Title:
Registered Agent Address

Stock Information

Stock
Additional Information:

1463180

MANHATTAN BEACH MOTORS, INC.
LEGAL

110 8 E SIXTH ST FLR 20TH

FT LAUDERDALE, FL 33301

110 S E SIXTH ST 20TH FLR

FT LAUDERDALE

FL

33301

CORPORATION

ARTICLES OF INCORPORATION
MERGED OUT

CALIFORNIA

08/12/1989

DOMESTIC

YES

NOT SUSPENDED (GOOD STANDING)

SYSTEM, C T CORPORATION
REGISTERED AGENT

818 W 7TH 8T

LOS ANGELES, CA 80017-3407

STOCK

Historical Registered Agents

Name:
Title:
Registered Agent Address

Name:
Title:
Registered Agent Address

Officers
Name:

Standard Address:

Original Address:

SYSTEM, C T CORPORATION
REGISTERED AGENT

B18W 7TH ST

LOS ANGELES, CA 90017-3407

C T CORPORATION SYSTEM
REGISTERED AGENT

818 W7TH ST

LOS ANGELES, CA 80017-3407

HEUER, JERRY
Title:PRESIDENT
Contact Type:OFFICER

Type:CONTACT

1510 N SEPULVEDA BLVD
MANHATTAN BEACH, CA 90266-5110
1510 N SEPULVEDA BLVD
MANHATTAN BEACH

EXHIBIT: G
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Officers

Filing History

Filing Date:
Filing Type:
Description;

Filing Date:
Filing Type:
Ref No:
Description:

Filing Date:
Filing Type:

Corp No.:
Description:

Filing Date:
Filing Type:
Ref No:
Corp No.:
Description:

Filing Type:
Ref No:
Description:

Page 2

CA
90266

10/05/2000

FILING
MERGER;OUTGOING-MERGED INTO Q DE; LEBO AUTOMOVIVE, INC.

10/05/2000
FILING

D0630232
MERGER:OUTGOING-MERGED INTO Q DE;LEBO AUTOMOVIVE, INC.

03/20/1998

FILING

C2057471

MERGER,;MERGED IN C2057471; RI/IMEM MERGER CORP.

03/2011998
FILING
A0508313

C205747
MERGER;MERGED IN C2057471;RUMEM MERGER CORP.

FILING
0695616
STATEMENT OF OFFICERS

Important: The Public Records and commercially available data sources used on reports have errors. Data is sometimes
entered poorly, processed incorrectly and is generally not free from defact. This system should not be relied upon as
definitively accurate. Before relying on any data this syscem supplies, it should be independently verified, For Secretary
of Stace documents, the following data is for information purposes only and is not an official record. Cervitied copies
may be obtained from that individual state's Department of State.

Your DPPA Permissible Usze is: Government Agency
Your GLBA Permissible Use is: Legal Compliance

Copyright® 2011 LexisNexis, a division of Reed Elsevier Inc. All rights reserved.
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Form 8023 Elections Under Section 338 for
(Rev. February 2006) Corporations Making Qualified Stock Purchases

Deparimani ol the Treasury
internal Revenue Service

OMB No. 1545-1428

» See separate instructions.

Section A-1——Purchasing Corporation

ta Name and address of purchasing corporation 1b Employer identification number

1¢ Tax year ending | 1d State or country of incorporation

Section A-2—Common Parent of the Purchasing Corporation

2a Name and address of common parent of purchasing corporation 2b Employer identification number

2¢ Tax year ending | 2d State or country of incorporation

Section B—~Target Corporation

"3a Name and address of target corporation 3b Employer identification nurmber

3¢ Tax year ending ’ 3d Slate or country of incorporation

Section C——Common Parent of Selling Consolidated Group, Selling Affiliate,

S Corporation Shareholder, or U.S. Shareholder

Complete only for a section 338(h)(10} slection or if target was a member of a consolidated group or a controfled foreign corporation {CFC)
ot had been a CFC within the praceding five ysars.

4a Name and address of common parent of the selling consolidated group, 4b  identitying number|(sj
selling affiliate, U.S. sharehoider(s} of foreign target corporation, or
S corporation sharehoider(s}

4c Tax year ending

Section D--General Information

5a Acquisition date ) b What percentage of target corporation slock was purchased:
il During the 12-month acquisition period? _ %
(1) On the acquisition date? Y
For Paperwork Reduction Act Notice, see separate instructions. Cat. No. 489722 Form 8023 (Rev. 2.2008)

EXHIBIT: _

PAGE_|_OF



Form 8023 (Rev. 2-2006) Page 2

Section E—Elections Under Section 338

for that corporation (see instructionsy . . . . . . . ., . >

9 Check here if this form is filed to make a section 338 election for any target corporauon in addmon to the one lsstad in Section B on

Check here to make a section 338(h){10) efection for the target corporation listed in Section B on page 1 . > D
7 Check here to make a section 338 election {other than a section 338th){10} election) for the target corporation listed in Section 8 on
page 1. o O
8 i the box on line 7 is checked for the target corporation listed in Section 8 on page 1, check here 10 make a gain recognition election
i
L]

page 1.

Purchasing Corporatlon(s) Slgnature(s)
Under penaities of perjury, | stale and declare that t am authorized to make the siection{s) on lines 8, 7. 8, and 8 on behall of the purchasing carporation(s).

} Signature of auiherized person for purchasing corporation(s) Date ) Title
Consolidated Selling Group or Selling Affiliate Signature (Section 338(h}{10} Election)

Under penalties of perjury, | state and declare that | am authorized to make the section 338(h){10) election on line & on behsil of the common parent of the saling
consolidated group or on behalf of the selling alfifiate.

} Signature of authorized persan lor the common parent or selling Date } Title
affiliate

S Corporation Sharehoider{s) Signature(s) (Section 338{(h}{10) Election})
Under penaities of perury, | state and declare that | am a shareholder of the S corporation targst or that | am authorized to make the section 338(h){10) elsction on
line 6 on behall of that sharsholdar, [f mare than one shareholder, attach a schedule with other signatures,

} Signature of $ corporation shareholder Date } Title

Form 8023 Rev. 2-2006)

EXHIBI
PAGE ‘ELOF

@ Printed on racytied paper



Instructions for Form 8023 ¥

(Rev. February 2006)

Department of the Treasury
Internal Revenue Service

Elections Under Section 338 for Corporations Making Qualified Stock Purchases

Section references are to the internat Revenue Code uniess otherwise noted.

General Instructions

Purpose of Form

Use Form 8023 to make elections
under section 338 for a corporation
{the “target” corporation) if the
purchasing corporation has made a
qualified stock purchase (Q8P) of the
target corporation.

{f a section 338(g) election is made
for the target, the target is treated for
purposes of Subtitte A of the Code as
having soid all of its assets on the
acquisition date and then as having
purchased the assets as a new
corporation {"new” target) on the day
after the acquisition date. (For
periods on or before the acquisition
date, the target is sometimes referred
to as the “old" target.} In addition, the
target must recognize gain or j0ss on
the deemed sale of its assets.

If a section 338(h)(10) election is.
made for the target, the target
generally is treated as making the
deemed sale and liguidating. The
treatment of the target sharehoiders
generally is consisient with the sale
and liquidation treatment. A section
338(h}{10) election cannot be made
for a target corporation unless it is
acquired from a selling consolidated
group, a selling affiliate (as defined in
Regulations section 1.338(h)10}-
1(b}(3)}, or an S corporation
shareholder {or shareholders).

Who Must File

Generally, a purchasing corporation
must file Form 8023 for the target. If a
section 338(h)(10) election is made
for a target, Form 8023 must be filed
jointly by the purchasing corporation
and the common parent of the selling
consolidated group (or the selling
affiliate or an S corporation
shareholder(s)). if the targetisan S
corporation, a section 338(h)(10)
election must be made by all of the
shareholders of the target, including
shareholders who do not sell target
stock in the QSP.

When and Where To File

File Form 8023 by the 15th day of the
9th month after the acquisition date to
make a section 338 election for the

EXHIBIT;

target corporation. In the case of a
Foreign Purchasing Corporation, see
Special Instructions for Foreign
Purchasing Corporations on page 2.
File Form 8023 with the internal
Revenue Service, Submission
Processing Center, P.O. Box 9941,
Mail Stop 4912, Ogden, UT 84409.

Elections for Multiple Targets
One Form 8023 {rather than muitiple
forms) may be used for targets that
meet these three requirements:

1. Each has the same acquisition

date,
2. Each was a member of the

~same affiliated group (defined below)

immediately before the acquisition
date, and

3. Each is a member of lhe same
affiliated group immediately after the
acquisition date.

All of the information that would be
required for the additional targets if a
separate Form 8023 were filed must
be provided for that target in
schedules attached to the form. if a
form is used to make an election
under section 338 for more than one
target, check the box on line 9. in an
attached schedule, provide the
information requested in Sections
A-1, A-2, B, C, and D for each target
corporation other than the one shown
in Section B of the form. In the
schedule, also state which elections
are made for each target (i.e.,
infarmation corresponding to lines 6,
7. 8, and 9 of Section E). Include the
apprapriate signature or signature
attachment for each target. See
Signature(s) on page 2.

One special instruction applies to
section 338 elections for lower-tiered
targets, whether one or more Forms
8023 are filed to make the elections.
if, for example, P purchases target A,
target A owns target B, and P makes
a section 338 election for target A,
this results in a deemed QSP of
target B. To make an election for
target B, complete and sign Form
8023 as if the purchasing
corporation(s) of the directly
purchased target were the purchasing
corporation(s) of the iower-tiered
target.

Cat. No. 24887
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Definitions
A qualified stock purchase (QSP) is
the purchase of at least 80% of the
total voting power and value of the
stock of a corporation by another
corporation during a 12-month
acquisition period. Preferred stock {as
described in section 1504(a)(4)) is not
included in computing voting power or
value. See section 338(h)(3) for the
definition of “purchase.”

The acquisition date is the first
day on which a QSP has occurred.

in general, the 12-month
acquisition period is the 12-month
period beginning with the first
acquisition by purchase of stock
included in the QSP. See section
338(h)(1) for additional rules. Also
see Regulations section 1.338-8(j)}(2).

The term affiliated group means
an affiliated group as defined in
section 1504(a), determined without
regard to the exceptions contained in
section 1504(b).

Specific Instructions

Employer identification number.
An empiloyer identification number
{EIN) must be included for each
corporation identified in Section A-1,
A-2, B, or C or on attached
schedules. An EIN is not required if
the corporation does not have, and is
not otherwise required to have, an
EIN.

Country of incorporation. When
identifying the country of
incorporation, include political
subdivisions, if any.

Tax year ending. The tax year
ending date of any corporation js
determined without regard to any
QSP.

Section A-1—Purchasing
Corporation

I more than one member of an
affiliated group purchases stock of
the target corporation listed in Section
B (or identified on an attached
scheduie), enter in Section A-1 the
name of the corporation that acquired
the largest percentage {by value) of
the target's stock in the QSP. If two



or more affiliates acquired equal
amounts of target stock, insert the
name of any one of them in Section
A-1. On an atiached schedule,
provide the information requested on
this form for each purchasing
corporation other than the one listed
in Section A-1. Also provide a
schedule that lists which target stock
was acquired by each purchasing
corporation,

Section A-2—Common
Parent of the Purchasing
Corporation

If the purchasing corporation is a
member of a consclidated group,
complete Section A-2,

Section C—Common Parent
of Selling Consolidated
Group, Selling Affiliate, S
Corporation Shareholder, or
U.S. Sharehoider

If Form 8023 is filed to make a
section 338(h)(10) election for a
target that is an S corporation, the
information requested in Section C
must be provided for each
shareholder of the S corporation
target. Attach a schedule with respect
to the other shareholders. If Form
8023 is filed to make a section 338
election for a target that is or was a
controlled foreign corporation (CFC),
enter in Section C the name of the
U.S. shareholder that owned the
largest percentage (by value) of the
target’s stock immediately before the
acquisition date. If two or more U.S.
shareholders acquired equal amounts
of target stock, enter the name of any
one of them in Section C. On an
attached schedule, provide the
information requested on this form for
each U.S. shareholder other than the
one listed in Section C. If a U.S.
shareholder is a member of a
consolidated group other than the
common parent, also provide the
name and EIN for the common parent
of the U.S. shareholder's group.

Line 4b. ldentifying number. Enter
the social security number (88N) for
an individual. Enter the EIN for a
corporation,

Section E—Elections Under
Section 338

Line 8. Gain recognition election. If
a gain recognition election is made
for a target, it applies to the
purchasing corporation and all
members of its affiliated group that
hold nonrecently purchased target
stock {that is, stock in the target

EXHIBIT: &

acquired prior to the 12-manth
acquisition period). See Regulations
section 1,338-5(d). If a section
338(h)(10) election is made for a
target, a gain recognition election is
deemed mads by each purchasing
group member.

If a gain recognition election is
actually made (not deemed made) for
a target corporation, attach a
schedule providing the target
corporation's name and the name,
address, and EIN of each purchasing
group member holding nonrecently
purchased stock. The schedule must
also contain the following declaration
{or a substantiaily similar declaration}:
“EACH CORPORATION HOLDING
STOCK SUBJECT TO THIS GAIN
RECOGNITION ELECTION AGREES
TO REPORT ANY GAIN UNDER
THE GAIN RECOGNITION
ELECTION IN ITS FEDERAL
INCOME TAX RETURN (INCLUDING
AN AMENDED RETURN, IF
NECESSARY) FOR THE TAX YEAR
IN WHICH THE ACQUISITION DATE
OF THE TARGET OCCURS.”

The schedule must be signed on
behalf of each purchasing group
member holding nonrecently
purchased target stock by a person
who states under penalties of perjury
that he or she is authorized to act on
behaif of the corporation.

A gain recognition election for the
target also applies 10 any target

affiliate that has the same acquisition

date as the target and for which a
section 338 election is made, Attach
a schedule with the information
requested above for each such target
affiliate.

Signature(s)

If the common parent of a
consolidated group is the agent of the
purchasing corporation under
Regulations section 1.1502-77, the
person authorized to sign the
statement of section 338 election is
the person authorized to act on behaif
of that common parent.

If a QSP of a target corporation is
made by two or more corporations
that are members of the same
affiliated (but not consolidated} group,
Form 8023 must be signed by a
person authorized to sign on behalf of
each corporation.

if a section 338(h){10) election is
made for an S corporation, Form
8023 must be signed by each S
corporation shareholder regardless of
whether the shareholder sells his
interest in target stock in the QSP.

.
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If muitiple signatures are required,
the signatures must be provided on a
“SIGNATURE ATTACHMENT" to the
form under the appropriate
“declaration under penalties of
perjury” (this is the statement that
appears on Form 8023 immediately
above the relevant signature line),
Write “See attached” in the signature
area of the Form 8023,

Special Instructions for
Foreign Purchasing
Corporations

Unless otherwise specifically noted,
the general rules and requirements in
these instructions apply to foreign
purchasing corporations.

Who must file. Generally, the
purchasing corporation must file Form
8023. However, the U.S.
shareholders of controlied foreign
purchasing corporations described in
Regulations section 1.338-2(e)(3)
may make the section 338 election
for the purchasing corporation. The
shareholders may make this election
only if the purchasing corporation is
not required under Regulations
section 1.6012-2(g) to file a U.S,
income tax return for the tax year that
includes the acquisition daie.

To make this eiection, compiete
Form 8023 and attach a statement to
the form showing the name, address,
identifying number, country in which
organized, and stock interest of each
U.8. shareholder. The statement
must be signed by each U.S.
shareholder. When signing the
statement, each U.S. shareholder
must state under penaities of perjury
that the stock interest for that
shareholder specified in the
staternent is correct. Write "See
attached” in the signature area of
Form 8023.

As an alternative to a jointly signed
statement, the shareholder signatures
may be shown on separate
statements attached to Form 8023. If
a U.8. shareholder is not an
individual or does not have delegated
authority 1o sign the statement, the
person signing must state under
penalties of perjury that he or she is
authorized to sign the statement for
the U.S. sharehoider. File Form 8023
for the foreign purchasing
corporation's tax year that includes
the acquisition date.

Form 8883. Each U.S. shareholder
must also file Form 8883, Asset

Aliocation Statement Under Section
338, with Form 5471, Information



Return of U.S. Persons With Respect
to Certain Foreign Corporations. See
the Instructions for Form 8883.

When to file. Special rules may
apply 1o foreign purchasing
corporations. The time during which a
qualifying foreign purchasing
corporation may make a section 338
election for a qualifying foreign target
is describad in Regulations section
1.338-2(e){1).

Special Instructions for
Foreign Targets

Uniess otherwise specifically noted,
the general rules and requirements in
these instructions apply to foreign
targets. -

A section 338 election will not be

valid for a target that is a controlied
foreign corporation, a passive foreign
investment company, or a foreign
personal holding company uniess
affected U.S. persons who own stock
in these targets are notified, in
writing, as set forth in Regulations
section 1.338-2(e)(4).
Form 8883, Each U.S. shareholder
must aiso file Form 8883 with Form
5471. See the Instructions for Form
8883.

Aftachments, Attach a schedule
listing the date of each purchase of
foreign target stock, each purchaser's
name, the percentage purchased by
each purchaser, and the name and
place of incorporation of any selling
entities, If affected U.S. persons
owning stock in the targetl are
notified, attach a scheduie containing
the name and EIN or SSN of each
U.S. person.

Paperwork Reduction Act Notice.
We ask for the information on this
form to carry out the Internal
Revenue laws of the United Statss.
You are required to give us the
information. We need it to ensure that
you are complying with these laws
and to allow us to figure and collect
the right amount of tax.

You are not required to provide the
information requested on a form that
is subject to the Paperwork Reduction
Act unless the form displays a valid
OMB control number. Books or
records relating to a form or its
instructions must be retained as long
as their contents may become

EXHIBIT:__TY 3
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material in the adminisiration of any
internal Revenue law. Generally, tax
returns and return information are
confidential, as required by section
6103.

The time needed to complete and
file this tax form will vary depending
on individual circumstances. The
estimated average time is:

Recordkaeping . .. ... 9hr., 19 min,
Leamning about the law .
or the form . ... ... .. 1 br., 35 min.
Preparing and sending

the form to the IRS . . . 1 hr., 48 min,

If you have comments conceming
the accuracy of thaese time estimates
or suggestions for making this form
simpler, we would be happy to hear
from you. You can write {o the
internal Revenue Service, Tax
Products Coordinating Commitiee,
SEW:CAR:MP:T.T:SP, 1111
Constitution Ave., NW, IR-6408,
Washington, DC 20224. Do not send
this form to this address. Instead, see
When and Where To File on page 1.




REC'D' AUG 11 2000 SAC

EYPRZSS

KARIS

REQUEST FOR TAX CLEARANCE

August 09, 2000

Tax Clearance Unit
Franchise Tax Board
96435 Butterfield Rd
Sacramento CA 95827

RE: MANHATTAN BEACH MOTORS, INC.

Enclosed is the Request for Tax Clearance form for the above named entity(ies).
Please issue tax clearance as soon as possible. If you have any questions or concerns,
please call me at (916) 497-0737. Thank vou m advance for your assistance with this

matter.

Customer Serxice

(1

Karis Corporate Services -
1005 12th Street, Suite G EXHIBJT: oy
Sucramenio, T4 95814 PAGE ‘ OFl

toll free 888-595-2747
phone ?16-497-0737
brir 886-955-2747



Request for Tax Clearance
Certificate — Corporations

CALIFORNIA FORM

3555

Corporation name

TTAN BEACH MOTORS, INC

Callfornia corporation number

Current address - 51 0 No. SeEulveda Blvd.

Phone number

(310 1546-4848

4

Jo
uau.x l.L- I .Uca\.«u, L8 AULUU T

Date business [Date business m
commenced | ceased or will or which a California
in California: 6/12/89 ~ cease in California: 7/18/00 return has been filed: 1999

The Franchise Tax Board will issue a tax clearance certificate when all taxes have been paid or secured. i a final
return has not been filed, one shouid be filed within 2 months and 15 days after the close of the month in which the .
dissolution or withdrawal takes place. All returns remain subject to audit until expiration of the normal statutes of / -

limitation.
Please indicate the status of ANY IRS activity:

Has the IRS redetermined the corporation’s income tax
liability for any prior year(s) that you have not previcusly
reported to us? [ Yes & No

if yes, send us a copy of the Revenue Agent's Report.

Is the IRS currently examining the corpora’t!ﬁnr or has the
corporation been notified of a pending examination?
QvYes BYNo /fyes, indicate the years involved:
Current examination:
Pending examination:

COMPLETE PAGES 2 AND 3 OF THIS FORM FOR AN INDIVIDUAL OR OTHER ENTITY ASSUMPTION OF
TAX LIABILITY. COMPLETE PAGE 4 FOR A CORPORATION, LIMITED LIABILITY COMPANY, OR LIMITED

LIABILITY PARTNERSHIP ASSUMPTION OF TAX LIABILITY.
If the tax clearance certificate Is to be issued on a taxes paid basis, check this box and provide a copy of your N7,

final tax return. [ fl?

Supplemental information. Please furnish the following information if the business conducted in California will be
continued by anothar corporation after the merger of the original corporation.

Namae of transiaras I California corporation number of transleres

N/A j
| Section of the intermal Revenue Code applicable to the transfer of

Date assets lsansierred to transieree

Taxpayer’s Business or assets:

If the tax clearance certificate is to be mailed 10 someone other than the corporation listed above, complete the following:
(4 copy of the'tax clearance ceriificate will be sent to the Secretary of Siate.)

Name — o, N
| L CHRIS-BARONE ¢
Address
7 1005 12 51 Suite G KARIS /
Saeramento CA 25814 Corpornty Services S

e

888.595.2747

DOCUMENT FILING SUPPORT UNIT
SECRETARY OF STATE -~ BUSINESS FlLlNGS
1500 ELEVENTH ST

SACRAMENTO CA 95814

Phone number { GA4Q ) 7507888

Mail compieted form to:

For more information concerning this form, teiephone the Franchise Tax Board at {916) 845-4124,
Assistance for persons with disabilities: We comply with provisions of the Americans with Disabilities Act. Persons
with hearing or speech impairments, call: from voice phone (800} 735-2822, or from TTY/TDD (800) 822-6268.

FXRIBIT.
PAGE ameOF

FT8 3555 C1 {AEV 11-1988) PAGE t




CORPORATION, LIMITED LIABILITY COMPANY, OR LIMITED LIABILITY
PARTNERSHIP ASSUMPTION OF TAX LIABILITY

The Assumption of Tax Liability
of (1) _MANHATTAN BEACH MOTORS, INC.

1463160

Corporation 50,
-
-

)
)
)
)
by (2) _LEBQ AIFIOMOTIVE, INC e ?:/' n ) o
p ) < -
Corporation no. or SOS file no.*

A corporation

incorporated, organized, or qualified to'do business within the State of California, unconditionally
agrees to file with the Franchise Tax Board all returns and data that is required and unconditionally
tax habilities, penalties, interest and fees of (1)

agrees 1o pay in full ali
MANHATTAN BEACH MOTORS, INC. ;
¢2) LEBO AUTOMOTIVE, INC.

Exact ¢ rationolLLC, or LLP name
Byid —oA I S

Signature and title of officer/manager/panner

Leo Boese, President

e A7
' £ P Z ~ c;-? m lje;o;/gzne, the undersigned, a Notary Public in and for

. R i

said State, @?sgally appeared ‘5’7%’%’? f\//_/»j-z-fﬁ//’?ﬁ _J::C-’Qf*—*

personally known 1o me (or proved to me on the basis of salisfactory evidence) to be the person(s)
whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they
execuled the same in histher/their authorized capacity(ies). and that by his/her/thetr signature(s) on the
instrument the entity upon behalf of which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.

7 2D

TN ; . .
» : BARBARA L. STIMSON

Signature

Name

/5%%%4 L. 5 7/ Scn’

‘LLC and LLP assumers must provide a financial statement.

EXHIBIT. Lo
PAGES? OF 7
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Cammission # 1296729

Notary Public - Callfornic
Los Angsies County

My Comm. Expires Jun 28, 210




STATE OF CALIFORNIA
FRANCHISE TAX BOARD
k49 BOX 1448

SACRAMENTO CA 95812-1468

-~In reply refer to

September 19, 2000

KARIS CORPORATE SERVICES

CHRIS BARONE

1005 12TH ST STE 6 ;
SACRAMENTO CA 95B14

ENTITY ID : 2D
MANHATTAN BEACH MOTORS, INC.

We acknowledge yvour request for a Tax Clearance Certificate.

A corporation is required to file a return for each vear and pay at
least the minimum tax until it is dissolved or withdrawn fthrough the
Dffice of the Secretary of State. The dissolution or withdrawal
cannot be completed until a Tax Clearance Certificate is issued by
this office indicating all taxes have been paid or are otherwise

secured.

A minimum tax of $800.00 must be paid for each accounting period even
though the corporation is inactive or operated at a loss.

We reviewed the Assumption of Tax Liability that you submitted to the
Franchise Tax Board. To complete the dissolution process, please submit a
financial statement providing the net worth of the assumer, Lebo Automotive
Inc. #2194503, We regquire this information when the assumer is a newly
gualified corporation or a limited liability company..

The corporation must provide an assumer or file a final tax return and
reguest a Tax Clearance Certificate on a taxes paid basis. (Refer to

anclosed FTB 1038).

A Tax Clearance Certificate may be issued if the balance due as stated
below is paid:

INCOME YEAR DESCRIPTION OF UNPAID
ENDED LIABILITY AMOUNT
p2/29/00 . Assessment based on data furnished
Tax $§ B800.0D

SHIBIT: <2
PAGE eZ OF 2



September 19, 2000

KARIS CORPORATE SERVICES
ENTITY ID :

Page 2

Penalty
Interest

Balance due

Before a Tax Clearance Certificate may be issued,

file return(s) for the period(s}:

From 03/81/98, to 02/28/99.

256,64
34.00

$1,088.64

the corporation must

File the return(s}) on the enclosed form(s).

When filing the return, take credit for $B00.00 in the account.

Please return a coppy of this letter with your response, using the

enclosed envelope.

Tax Clearance Unit
Special Activities Group
P. 0. Box 1468

Sacramento, CA 95B12-1468
S KANTNER

GENERAL TAX AUDIT
TELEPHONE (916) B45-6057

COoPY


http:1,088.64

STATE OF CALIFORNIA |
FRANCHISE TAY BDARD

EACRAMENTD CA 958121463 TAX CLEARANCE
CERTIFICATE

EXPIRATION DATE: January 12, 2001
OQctober 5, 2000

KARIS CORPORATE SERVICES
CHRIS BARONE

1005 12TH ST STE 6
SACRAMENTO CA 95B14-3940

ISSUED TO : MANHATTAN BEACH MOTORS, INC.

ENTITY ID : V-

This letter certifies that all taxes imposed under the Bank and
Corporation Tax Law on this corporation have been paid or are secured by

bond, deposit, or other security.

Please note the following:

¥ A final tax return, i1f not already filed, is due two months and 15 days
after the close of the month in which dissolution or withdrawal takes
place. If the corporation was inactive prior to that date, attach a
statement to the tax return giving the date it became inactive.

¥ Filed tax returns remain subject to audit until the expiration of the

statute of limitations.
¥ if the corporation does not file the tax returns, we may issue

additional assessments.

We sent a copy of this Tax Clearance Certificate to the Secretaryvy of State.
Please retain thi; letter for vour rqurg§,

PLEASE NOTE: By the expiration date above, the corporation must file all
documents required by the Secretary of State to dissolve, withdraw, or
merge. If the corporation does not complete this process, it will remain
subject to the filing reguirements of the Bank and Corporation Tax Law.

To obtain these documents, please write to:

SECRETARY OF STATE
1500 11th St., 3rd Floor
SACRAMENTOD, CA 95814-5701

You can also call them at (916) 657-5448 or access their website at
WWW.SS.Ca.gov

EXHIBT. <L
PAGE (@ OF ] _



http:www.ss.ca.gov

October 5, 2000
KARIS CORPORATE SERVICES
ENTITY ID : AR

Page 2

Franchise Tax Board
Telephone (880) 852-5711

Tax Clearance Unit
Taxpaver Services Center
Telephone (800) 852-5711

EXHIBIT. =
PAGE Jtﬁ?i
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