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BILL SUMMARY

This BOE-sponsored bill authorizes a retailer to make an irrevocable election to assign
the right to receive a refund of excess tax reimbursement in the amount of $50,000 or
greater to a single customer so that the Board of Equalization (BOE) may make a direct
refund to the customer.

Summary of Amendments

Since the previous analysis, the bill was amended to prohibit contingency fees that are
charged or paid in connection with the election, assignment, or claim for refund relating
to an irrevocable election to assign the right to receive a specified refund.

ANALYSIS
CURRENT LAW

Except where the law provides a specific exemption or exclusion, California Sales and
Use Tax Law’ imposes the sales tax on retailers for the privilege of selling tangible
personal property at retail in this state. The retailer may collect reimbursement from its
customer if the contract of sale so provides.? California law also imposes the use tax on
the storage, use or other consumption in the state of tangible personal property
purchased from any retailer.

Under existing Revenue and Taxation Code (RTC) Section 6901.5, when a retailer
collects from a customer sales tax reimbursement where no tax is due or more sales tax
reimbursement than is due, that excess tax reimbursement must either be returned to
the customer or paid to the state.

RTC Section 6901 provides that, if the BOE determines that the retailer has paid any
amount of sales tax more than once or has erroneously or illegally collected or
computed the sales tax, the BOE must make note of it in its records, credit the amount
to another of the retailer's BOE liabilities, and refund the balance to the retailer, or to the
retailer’'s successor, administrator, or executor. To obtain a refund of sales tax, the
retailer must submit a claim for refund to the BOE. Section 6901 further provides that
the BOE shall refund any overpayment of use tax directly to the purchaser, even though
the retailer collected and remitted the tax. In sum, while the statute allows the BOE to
refund excess use tax directly to the purchaser, the BOE may issue a refund for excess
sales tax reimbursement only to the retailer.

! Part 1 of Division 2 (commencing with Section 6001) of the Revenue and Taxation Code (RTC).
% Civil Code Section 1656.1. California Code of Regulations, title 18, Regulation 1700.

This staff analysis is provided to address various administrative, cost, revenue and policy
issues; it is not to be construed to reflect or suggest the BOE’s formal position.
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Under subdivision (b)(2) of the BOE's Sales and Use Tax Regulation 1700,
Reimbursement for Sales Tax, which interprets Section 6901.5, whenever the BOE
ascertains that a retailer has collected excess tax reimbursement, the retailer will be
afforded an opportunity to refund the excess tax reimbursement to the customers from
whom it was collected.

Regulation 1700(b)(3) provides that the BOE may refund to the retailer excess sales tax
reimbursement upon submission of sufficient evidence that the excess tax
reimbursement has been or will be returned to the customer. If a retailer has not
refunded excess tax reimbursement to the customer, but would rather do so than incur
an obligation to the state, the retailer must: (1) inform the customer in writing that
excess tax reimbursement was collected and that the excess amount will be refunded or
credited to the customer; and (2) obtain and retain for verification by the BOE an
acknowledgement from the customer that the customer has received notice of the
amount of indebtedness of the retailer to the customer. The BOE’s form BOE-52-L2,
Notice of Pending Refund of Excess Sales Tax Reimbursement, is available to assist
the retailer in informing and obtaining an acknowledgment from the customer of the
pending refund.

Contingency Fees. Internal Revenue Service (IRS) Circular 230, spells out
requirements for practitioners providing tax advice or preparing tax returns for
compensation, including attorneys, certified public accountants, and enrolled agents
under Federal law. In 2009, the IRS revised Circular 230 to bar individuals practicing
before the IRS from charging clients contingency fees for services rendered in
connection with any matter before the IRS, including the preparation or filing of a tax
return, amended tax return, or claim for refund or credit, with specified exceptions.?

Under state law, Business and Professions Code Section 5061, certified public
accountants are not allowed to accept commissions as compensation for services in
certain circumstances. The American Institute of Certified Public Accountants Code of
Professional Conduct, Rule 302, precludes certified public accountants from charging
contingency fees in specified instances.

PROPOSED LAW

This bill, under limited circumstances, allows the BOE to refund excess sales tax
reimbursement directly to the customer who was overcharged the sales tax
reimbursement upon the retailer's irrevocable assignment of the right to receive the
refund. The BOE’s direct refund to a customer would only be allowed for refunds of
$50,000 or greater to a single customer. The retailer and the customer both would need
to sign the irrevocable assignment and submit it to the BOE with the retailer’s claim for
refund. The irrevocable assignment must be made on a form prescribed by the BOE.

This bill also prohibits contingency fees that are charged or paid in connection with the
election, assignment, or claim for refund relating to the retailer’s irrevocable assignment
of the right to receive the specified refund. The bill requires that the irrevocable
assignment include a statement that a contingency fee charged or paid in connection

® The final regulations permit a practitioner to charge a contingent fee for services rendered in connection
with the IRS examination of, or challenge to, (1) an original tax return, or (2) an amended return or claim
for refund or credit when filed within 120 days of the taxpayer receiving a written notice of the examination
of, or challenge to, the original tax return.

This staff analysis is provided to address various administrative, cost, revenue and policy
issues; it is not to be construed to reflect or suggest the BOE’s formal position.
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with the election, assignment, or claim for refund is contrary to public policy and any
contingency fee charged or paid will render the assignment null and void.

If enacted, the bill takes effect on January 1, 2014.
COMMENTS

1.

Sponsor and Purpose. This bill is sponsored by the BOE to allow, under limited
circumstances, a direct reimbursement to a customer who was overcharged sales
tax reimbursement.

The July 10, 2013, amendments prohibit any contingency fees that are charged or
paid in connection with the election, assignment, or claim for refund relating to the
retailer’s irrevocable assignment of the right to receive the specified refund. The
May 24, 2013, amendments allowed a retailer to make an irrevocable election to
assign to a single customer their right to receive a refund of $50,000 or greater. As
introduced, the bill did not contain any dollar threshold and would have applied to
any excess sales tax reimbursement refund claim when the retailer made an
irrevocable assignment.

The May 24, 2013, amendments reconciled the introduced bill and the BOE’s
adopted legislative suggestion. BOE staff developed the May 24, 2013,
amendments in conjunction with the author’s office to address the concerns that the
BOE could not administer AB 1412, as introduced, without incurring significant costs
and that the original $300,000 threshold in Suggestion 3-1 applied to only a select
number of retailers and customers. The $50,000 threshold per single customer
allows BOE staff to operate within existing resources to address the additional
refund requests.

At the January 15, 2013, BOE Legislative Committee Meeting, the Members
unanimously voted to sponsor a proposal to authorize a direct refund of excess
sales tax reimbursement in the amount of $300,000 or more to a single customer.
To obtain a direct refund, the retailer and customer would both need to sign an
irrevocable assignment and submit it to the BOE with the retailer’s claim for refund.

Refunds of excess tax reimbursement. Under current law, when a customer
overpays sales tax reimbursement to the retailer, the customer must obtain a refund
of sales tax reimbursement directly from the retailer. Current law allows the BOE to
issue a refund for excess tax reimbursement only to the retailer that collected and
reported the sales tax.

Effect of the bill. Under limited circumstances this bill allows retailers to assign
their right to receive a refund to the customer. The BOE’s direct refund of excess
tax reimbursement would only be allowed for refunds of $50,000 or greater to a
single customer. For the customer to obtain a direct refund, the retailer claiming the
refund would be required to irrevocably assign his or right to the refund to the
customer. Both the retailer and the customer are required to sign a statement
authorizing the named customer. The statement must also confirm that a
contingency fee charged or paid in connection with the election, assignment, or
claim for refund is contrary to public policy and if charged or paid will render the
assignment null and void. The retailer would attach the statement when submitting
his or her refund claim to the BOE. After a refund claim has been validated and
approved, the BOE would authorize direct payment to the retailer’s customer.

This staff analysis is provided to address various administrative, cost, revenue and policy
issues; it is not to be construed to reflect or suggest the BOE’s formal position.
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Issuing a refund directly to the customer would shorten the refund process by
approximately two to three months, as there would be no additional processing
performed by the retailer. It would also reduce the retailer’'s workload, as they will
not be required to perform tasks related to generating the refund, such as issuing
refund checks, answering as many customer telephone calls, or maintaining as
many records of the transactions.

COST ESTIMATE

The BOE will incur absorbable costs to create a new assignment form, modify existing
forms, revise the BOE'’s regulation and publication, and respond to inquiries.

REVENUE ESTIMATE

Indeterminable. To the extent that additional claims involving excess sales tax
reimbursement would be filed, this could result in a state and local revenue loss.
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