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OPINION

This appedl is made pursuant to section 19324, subdivision (a),* of the Revenue and
Taxation Code from the action of the Franchise Tax Board in denying the claims of Capitol
Architectural Products Company for refunds of franchise tax in the amounts of $2,831.56, $2,632.64,
$2,439.90, $1,006.97 and $9,121.717 for income years ended May 31, 1988, through May 31, 1992,

respectively.

The issue to be decided is whether gppellant is entitled to arefund of both late filing
pendties and penaties for underpayment of estimated tax.

The facts of this case do not appear to be in dispute. On September 30, 1992,
gopdlant filed aclam for refund of late filing pendties and pendties for underpayment of estimated taxes
paid for the first four income years on gpped. On October 2, 1992, gppellant submitted a claim for
refund for al of the above income years ($9,121.71). On September 12, 1994, and September 30,
1994, respondent sent notices to gppellant
disalowing the refund clams. On October 26, 1994, gppelant submitted thistimely appedl.

The returns for income years ended May 31, 1986, and May 31, 1987, are not in issue,
and are shown in respondent’ s brief only because gppellant is claming a carryforward of large
“overpayments’ shown on those returns. Each return, except the return for income year ended May 31,

! Unless otherwise specified, all section references hereinafter in the text of this opinion are to sections of the
Revenue and Taxation Code as in effect for theincome yearsin issue.

% Therecord is unclear asto whether this amount of $9,121.71 is the total amount of the claims for refund for 1987
through 1991, or a separate claim for refund for 1992. However, the result we reach herein makes the question moot.
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1992, wasfiled late, and each return (except for income year ended May 31, 1992) wasfiled after the
estimated tax payment ingtdlment due dates of the subsequent year’ s return. However, respondent
credited overpayments as of the date the returns were filed. For example, the return for income year
ended May 31, 1988, was filed on October 15, 1991, and showed an overpayment of $15,289.43,
which appd lant apparently directed respondent to apply to the next income year (May 31, 1989). (In
each year’ s return, appelant appears to have given respondent the same direction, i.e., apply the
overpayment to the next incomeyear.) The following isachart of what we believe the evidence shows
as to when gppdlant filed its tax returns for the income years at issue:

Income Return Due Date Return

Y ears Ended Date Filed

5-31-86° 8-15-86 10-25-89
5-31-87 8-15-87 7-31-90
5-31-88 8-15-88 10-15-91
5-31-89 8-15-89 11-25-91
5-31-90 8-15-90 1-30-92
5-31-91 8-15-91 3-13-93
5-31-92 8-15-92 4-02-93

Whileit isnot entirely clear as to when (and how much was paid) appelant made paymentsto
respondent, it appears that the following payments were made:

Income

Year to Which
Description Date Pad Amount Payment Applied
Edtimated tax pmt. 9-27-85 $ 200.00 5-31-86
Estimated tax pmt. 11-15-85 250.00 5-31-86
Edtimated tax pmt. 2-15-86 250.00 5-31-87
Egtimated tax pmt. 5-15-86 250.00 5-31-87
Edtimated tax pmt. 9-10-86 250.00 5-31-87
Edtimated tax pmt. 11-15-86 250.00 5-31-87
Levy 5-27-88 10,147.11 5-31-86
Levy 5-27-88 10,185.02 5-31-87
Payment (with 8-15-91 2,450.00
extenson request for 5-31-91 income year)

# Asexplained above, income years ended May 31, 1986 and 1987 are not at issue in this appeal, but are shown
because appellant is claiming a carryforward of “ overpayments’ (made in those years) to the income years on appeal.
Respondent apparently issued levies for these years, which appellant paid on May 27, 1988. However, appellant
failed to file returnsfor these years until October 25, 1989 (for income year ended May 31, 1986), and July 31, 1990 (for
income year ended May 31, 1987), which returnsindicated overpayments of tax.
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Because the returns were filed late, respondent assessed a late filing penalty for each
income year, and subtracted that amount from the available credit from the previous year’' s
overpayment. Where the returns were filed after the last date for making an estimated payment for the
income year, respondent assessed an estimated tax pendty for that subsequent year.

Respondent argues that this Stuation is controlled by its Legd Ruling 94-4, dated
September 30, 1994, which appearsto state (in relevant part) that, until ataxpayer filesareturn for a
particular year, there is no overpayment to credit to a different year. Respondent contends that it may
not credit money paid toward one tax year to another until areturn isfiled, establishing the amount
available for credit.

Appelant claims that respondent’s Legal Ruling 94-4 is not gpplicable because it was
issued some years after appellant’s refund claims, and because it does not accurately reflect the law. In
essence, appd lant contends that because it “paid” money to respondent prior to the due dates for its
edimated tax payments, that the estimated tax penalty should not apply (even though it filed its tax
returns late). Further, becauseit “paid” enough money to respondent prior to the due dates of its
returns, gppd lant appears to argue that it should not have to pay the fallure to file pendties because it
owed no taxes for the income years on gppedl.

We believe the present case can be decided with our determination of whether the
money appellant gave to respondent towards the levy amounts for income years ended May 31, 1986
and 1987, (which proved to be excessive once appd lant filed its returns for those yearsin 1989 and
1990), condtitute “payments’ for purposes of Revenue and Taxation Code sections 25931.3 and
25952 for the income years on apped.

Section 25931 (amended and renumbered as § 19131, operative Jan. 1, 1994)
provides for the impogtion of alate filing pendty unlessthe failureto file in atimely manner was dueto
reasonable cause and not willful neglect. Section 25931.3 (amended and renumbered as § 19131,
operative Jan. 1, 1994) provides that the late filing pendty is computed on the
difference between the taxpayer's ligbility and the amount of the tax paid on or before the due date for

paying the tax.

Section 25951 (amended and renumbered as 8 19142, operative Jan. 1, 1994)
providesin relevant part that a penalty shal be added to the tax in the case of the underpayment
of estimated tax. Section 25952 (amended and renumbered as § 19144, operative Jan. 1, 1994)
providesin reevant part that, for the purposes of section 25951, the amount of the underpayment shall
be the excess of the required installment payment over “the amount, if any, of the installment paid on or
before the |ast date prescribed for payment.” (Rev. & Tax. Code, § 25951, emphasis added.)

A corporation is required to make quarterly payments of its estimated tax during the
income year. (Former Rev. & Tax. Code, § 25563, renumbered as 819025, operative Jan. 1, 1994.)
Failure to timely make estimated payments triggers an underpayment pendty which is essentidly equd
to the interest on the required estimated payments not made. (Former Rev. & Tax. Code, § 25951,
renumbered as 8 19142, operative Jan. 1, 1994.) If the estimated payments are not made, the penalty
is calculated based on 90 percent of the current year’sliability. (Former Rev. & Tax. Code, § 25952,
amended and renumbered as § 19144, operative Jan. 1, 1994.) To avoid the penalty, appellant needed
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to pay 90 percent of the current year’ sliability in four equa instdlments, or 100 percent of the prior
year’ s liability in four equd ingalments. (Rev. & Tax. Code, § 25954, amended and renumbered as §
19147, operative Jan. 1, 1994.) However, when the prior year’ s liability was only the minimum tax,
gppellant needed to pay 100 percent of the current year’s minimum tax by the due date of the first
ingtalment to avoid a pendty. (Former Rev. & Tax. Code, § 25563, subd. (b), renumbered as §
19025, operative Jan. 1, 1994.)

We have hdld that a corporation mugt, at least, pay the minimum estimated tax by the
firgt ingtdlment date to avoid the impogtion of any pendties. (Apped of Durao Internationa
Corporation, Cal. St. Bd. of Equal., May 21, 1980; Apped of Lumbermans Mortgage Company, Cd.
St Bd. of Equal., Dec. 15, 1976.) Therefore, unless gppdllant’s “payments’ (made on May 27, 1988)
towards respondent’ s levies for income years ended May 31, 1986 and 1987, are “ payments’” within
the meaning of section 25952, the imposition of the estimated tax penalties was proper.

Further, under section 25931 a pendlty is assessed for ataxpayer’ sfalureto file timely
returns, unless the taxpayer can show that it had reasonable cause for itsfalure to file. The taxpayer has
the burden of proving it had “reasonable cause,” which burden can be met by showing thet itsfallure to
file occurred despite the exercise of ordinary business care and prudence. (Apped of Citicorp Leasing,
Inc., Cd. S. Bd. of Equd., Jan. 6, 1976.) In the present case, appdlant admitsthat it failed to timely
fileitstax returns, and has presented no evidence to show that it had reasonable cause for not filing its
returns. Ingtead, gppellant maintains that it timely “paid” its franchise taxes due for each income yesr,
because of the May 27, 1988, levy payments to respondent, which appellant eventualy demonstrated
(viaits returns) were “overpayments’ of itstax liability. Therefore, appellant argues, that under section
25931.3 it is entitled to adeduction of its “overpayments’ (made before the due date of its returns) in
computing the gpplicable pendties under section 25931.

Appdlants argue that, for purposes of sections 25931.3 and 25952, the term “paid”
means when they gave money to respondent which (eventudly) was determined to be “ overpayments’
for the years to which the money was originaly applied. Respondent gppears to contend that “paid,” as
used in sections 25931.3 and 25952, means money given to respondent towards a particular income
year, or money which has been deemed an “overpayment” as stated in atax return in which an
overpayment has been designated to be applied toward another income year. We believe that
respondent’ sview is correct.

It is clear to us that the two tax levy amounts appellant gave to respondent on May 27,
1988 ($10,147.11 towards income year ended May 31, 1986, and $10,185.02 towards income year
ended May 31, 1987), were “paid” to respondent for the purpose of covering appellant’s assessed tax
ligbilities for those two income years. In the present case, until appedlant actudly filed returns for income
years ended May 31, 1986 and 1987, there was no way respondent could know that there was any
overpayment which could be applied to the estimated tax payments of the income years on apped.

Further, until appellant indicated on its tax returns that it wanted to gpply any resulting
overpayments to the income years on apped, gppellant had the right to request that the overpayment
amount be refunded. 1n other words, until gppellant instructed respondent to apply the overpayments to
the next income year’ stax liability, the May 27, 1988, payments were Smply payments towards
gopdlant’s May 31, 1986 and 1987, tax liahility. Until gppellant filed its tax returns for income years
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ended May 31, 1986 and 1987, and instructed respondent to gpply any remaining overpayment to the
next income year, appdlant smply made no “payment” towards any income years except May 31,
1986 and 1987.

Appdlant dso argues that Revenue Rulingsissued by the Internal Revenue Service
(IRS), rdating to the application of tax “overpayments’ from a previous income year towards the
required estimated tax payments of a subsequent income year, support its position. In Revenue Ruling
77-475, 1977-2 C.B. 476, the IRS stated that:

“If an overpayment of income tax for ataxable

year occurs on or before the due date of the installment of estimated tax
for the succeeding taxable year, the overpayment is available for credit
againg any ingtalment of estimated tax for such succeeding taxable year
and will be credited in accordance with the taxpayer’ s eection.”
(Emphasis added.)

In Revenue Ruling 84-58, 1984-1 C.B. 245, the IRS redffirmed its holding in Revenue Ruling 77-475,
and disaffirmed its holding in Revenue Ruling 83-111, 1983-2 C.B. 245, which involved a taxpayer
with an extenson of time to file areturn for calendar year 1979 and the return being filed on June 15,
1980. In Revenue Ruling 83-111, the IRS had held that the taxpayer’ s eection to apply the
overpayment shown on the 1979 return towards the 1980 estimated tax payments would only apply
againg the June 15 estimated tax installment for 1980, and not againgt the April 15 installment for 1980.

Pursuant to Revenue Ruling 84-58, the overpayment shown by the taxpayer’ s (described in Revenue
Ruling 83-111) 1979 return would apply to the April 15 estimated tax installment for 1980.

Appellant therefore contends that Revenue Rulings 77-475 and 84-58 support its
contention thet its “ overpayments” as demondtrated in its (untimely) tax returns (for not only the income
years ended that are on appeal, but aso for income years ended May 31, 1986 and 1987), should be
gpplied to its estimated tax installments for each subsequent year. However, as pointed out by
respondent, appellant has failed to recognize akey fact: in dl three Revenue Rulings (77-475, 83-111
and 84-58), the returns wherein an “ overpayment” was claimed (in which the taxpayer had requested
the gpplication of any overpayments towards the taxpayer’ s previoudy unpaid estimated tax installments
for theincome year subsequent to the year of the return in which the “overpayment” was claimed), the
tax returns were timdly filed. Therefore, in the Revenue Rulings there was atimely existing
“overpayment” in which the taxpayer said to gpply to the subsequent year’ s estimated tax installments.
In the present case the returns, wherein gppellant claimed “ overpayments’ and asked respondent to
apply said “overpayments’ to the subsequent year's estimated tax ingtallments, were filed years after the
edtimated tax payments were due. Moreover, until the late returns were filed, no “overpayments’
exiged, only tax liability payments towards appellant’s May 31, 1986 and 1987, income years existed.

* Nor could the May 27, 1988, payments be deemed “deposits’ by appellant, because those payments were clearly
for the tax levies imposed towards appellant’ sincome years ended May 31, 1986 and 1987. Thereisnoindicationin
the facts that showsthe May 27, 1988, “levy” paymentswere truly depositsto be set aside for future tax liabilities of
appellant. (SeeBinderv. United States (1978) 590 F.2d 68, 70.) Moreover, even if thetwo “levy payments’ could be
construed as “ deposits,” they would not be deemed to be “ payments” until appellant directed respondent asto
where to apply said deposits. (See Haysv. Commissioner (1996) 996,018 T.C.M. (RIA) fn.5.)
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We conclude that, because of the factud differencesin the IRS Revenue Rulings cited by gppdllant, we
find that saild Revenue Rulings are ingpplicable in the present appedl.

Therefore, we find that, because appelant had not timely “paid” its estimated tax
payments and franchise tax (because of the lateness of its returns), respondent properly imposed the
subject pendties, and appellant’s refund claims were properly denied. However, we do disapprove of
respondent’ s reliance on its Lega Ruling 94-4 in denying appellant’ s refund claims, because said legd
ruling did not exig at the time gppellant origindly filed its dams for refund.
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ORDER

Pursuant to the views expressed in the opinion of the board on file in this proceeding,
and good cause appearing therefor,

IT ISHEREBY ORDERED, ADJUDGED, AND DECREED, pursuant to section
19333 of the Revenue and Taxation Code, that the action of the Franchise Tax Board in denying the
clams of Capitol Architectural Products Company for refunds of franchise tax in the amounts of
$2,831.56, $2,632.64, $2,439.90, $1,006.97 and $9,121.71 for the income years ended May 31,
1988, through May 31, 1992, respectively, be and the same is hereby sustained.

Done a Sacramento, California, this 4th day of December, 1996, by the State Board of
Equalization, with Board Members Mr. Klehs, Mr. Dronenburg, Mr. Anda, Mr. Sherman and Mr.
Halverson present.

Johan Klehs , Chairman

Ernest J. Dronenburg, Jr. , Member

Dean F. Anda , Member
, Member
Rex Halverson* , Member

* For Kathleen Conndl per Government Code section 7.9.
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