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OPINION

This apped is made pursuant to section 19324 (formerly section 26075), subdivison
(a),* of the Revenue and Taxation Code from the action of the Franchise Tax Board in denying the
clams of Beneficid Cdifornia, Inc., for refund of franchise tax in the amounts of $768,295, $796,201,
$534,948, and $282,493 for the income years ended December 31, 1984, December 31, 1985,
December 31, 1986, and December 31, 1987, respectively.

! Unless otherwise specified, all section references hereinafter in the text of this opinion are to sections of the
Revenue and Taxation Code as in effect for theincome yearsin issue.
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The issues presented in this apped are (1) whether Cdlifornia s method of worldwide
combined reporting is congtitutiona, and (2) whether gppellant’ s assertions of distortion and lack of
unity with its affiliates (factua unity) were raised in its amended returns for the apped years.

Appelant isa Ddaware corporation with its principa place of busnessin Cdifornia.
During the years at issue, gppellant was apparently engaged in asingle unitary busness with its

Deaware-based parent and other affiliated corporations. Appelant origindly filed its Cdifornia
franchise tax returns on aworldwide unitary bass, but later filed amended returns which removed from
the combined income and from the gpportionment formula the income and factors of appellant's foreign
affiliates. Appdlant argued that respondent’s inclusion of the income of foreign affiliates in a combined
report computation (worldwide combined reporting or WWCR) violated the Commerce Clause of the
United States Congtitution.

Appdlant and respondent agreed to defer this proceeding pending the fina
determination in Colgate-Pamolive v. Franchise Tax Board, and in its reply brief dated September 8,
1992, on page 4, appdlant stated that "on the issue of the condtitutionaity of WWCR, the Taxpayer
agreesto be bound by afina decison in Colgate” Colgate-Pdmoalive was decided by the United
States Supreme Court on June 20, 1994. (Colgate-Pdmolive v. Franchise Tax Board, 512 U.S.
[129 L.Ed.2d 244] (1994).) The court decided in favor of the Franchise Tax Board, holding that
respondent's method of worldwide combined reporting for unitary businesses with domestic parents
was condtitutiond.

After the Supreme Court's decision, respondent sent gppellant a stipulation to dismiss
thisapped. Appellant did not agree to the stipulation, the apped was returned to active status, and an
ora hearing was scheduled for May 4, 1995. At thisord hearing, gppellant attempted to raise the
issues of digortion and factud unity, the gppropriateness of which is aso the subject of this opinion.

Appdllant’s 1984, 1985, 1986, and 1987 returns were due on October 15, 1985,
October 15, 1986, October 15, 1987, and October 15, 1988, respectively. On August 9, 1989,
gopdlant filed timely refund dlamsfor the gpped years, sating “[a]s aresult of the Caifornia Superior
Court decison, Colgate-Pamoalive vs. the Franchise Tax Board, we, Beneficid Cdifornialnc. &
Affiliated Corporations, file this clam for refund on adomestic ‘water’ s edge’ basis to protect our rights
in the event that worl dwide combined reporting becomes Unconditutiona on judicid review of this

Every refund daim shdl be in writing and shdl state the specific grounds upon which it
isfounded. (Rev. & Tax. Code, 88 19055, 26074 (renumbered as § 19322, operative Jan. 1, 1994).)
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"The dam mugt sat forth in detail each ground upon which arefund or credit is clamed and facts
aufficient to apprise the Franchise Tax Board of the exact basis thereof.” (Cd. Code Regs.,, tit. 18, reg.
19055, subd. (a).)

As appdlant now knows, congtitutiond attacks on California s method of WWCR
were considered and rgjected by the United States and Cdlifornia Supreme Courts. (See Bardays
Bank PLC v. Franchise Tax Board, 512 U.S. _ [129 L.Ed.2d 244] (1994), affirming the Cdlifornia
Supreme Court's decision in Barclays Bank Internationd, Ltd. v. Franchise Tax Board, 2 Cal.4th 708
[8 Cal.Rptr.2d 31] (1992); Container Corp. v. Franchise Tax Board, 463 U.S. 159, 178-179 [77
L.Ed.2d 545], rehg. den,, 464 U.S. 909 [78 L.Ed.2d 248] (1983).) Thus, the United States and
Cdifornia Supreme Courts have placed their imprimatur on this state's use of WWCR, regardless of
whether the taxpayer isamultinationa bank or a non-financia ingtitution, and regardless of whether the
taxpayer is headquartered domestically or abroad. (See Barclays Bank PLC v. Franchise Tax Board,
supra, and Colgate-Pamoalive Co., Inc. v. Franchise Tax Board, 10 Cal.App.4th 1768 [13 Cal.Rptr.2d
761] (1992).) Asappdlant has acknowledged inits brief, the Barcdlays and Colgate-Pamolive
decisons control the issue of WWCR in this apped. Therefore, respondent’ s action with respect to
that issue must be sustained.

It isaso clear that, on their face, appdlant’s refund clams do not raise the issues of
distortion and factua unity; therefore, these arguments are time-barred. (See Rev. & Tax. Code, §8
19053, 26073 (amended and renumbered as § 19306, operative Jan. 1, 1994); Apped of Stephanie
M. Kennedy, Cd. St. Bd. of Equd., March 3, 1982.) We are not persuaded by appellant’ s attempts
to bootdrap its digtortion and factua unity arguments onto the language of itsrefund clam. While we
agree with appellant that taxpayers have awide degree of |atitude in stating grounds in arefund claim?
and that the validity of arefund daim should not be determined by its nomendlature,® such circumstances
do not exist inthisapped. Thisis not merdly a Stuation where the refund clam was inartfully drafted or
misnamed, but one where appdlant cornered itsdf with its own words. Clearly, distortion and factua
unity issues were raised in the Colgate-Pamoalive trid in Superior Court. However, appdlant must be
mindful that it is cast in the theater of redlity and, in such amilieu, no reasonable person could interpret
the redtrictive language of appdlant’ s refund clams to include such issues. Appdlant iswell aware that

2

See Wallace Berrie & Co. v. State Board of Equalization, 40 Cal.3d 60 [219 Cal.Rptr. 142] (1985), wherea
taxpayer indirectly and implicitly attacked the validity of aregulationin itsrefund claim, and was allowed to raiseit
later.

8 See Newman v. Franchise Tax Board, 208 Cal.App.3d 972 [256 Cal.Rptr. 503] (1989), where the taxpayers
apparently labeled arefund claim a protest, but otherwise provided the grounds upon which their claim was based.
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Cdifornia Superior Court decisons have no precedentia value and when appellant spoke of “judicia
review” in the refund claims, it could only refer to determinations at an appellate level.*

Furthermore, a the time appelant filed its refund clams, WWCR had aready been
vaidated by the United States Supreme Court in Container with respect to domestic entities; therefore,
snce a Cdifornia Superior Court decison has no precedentia vaue and most certainly does not rise to
the level of a United States Supreme Court opinion, it is reasonable to assume that a domestic taxpayer
(like gppellant) wishing to preserve its digortion and factud unity arguments would have plainly stated
them initsrefund dam, ingead of relying on ardatively wesk condtitutiond attack on WWCR.
Moreover, when respondent stated in its opening brief that factud unity was not at issue, gppellant did
not object initsreply brief; ingtead, it reiterated its assertion to be bound by the Colgate-Pdmolive
decison and made only a cursory statement regarding distortion. Indeed, neither respondent nor this
board had any inkling that gppellant would argue factud unity until April 1995, less than a month before
the ord hearing, when appd lant submitted itswitnesslist. Asto gppellant’s contention that its refund
clams questioned the condtitutiondity of WWCR, and distortion and factua unity necessarily
encompass congtitutional issues, we bdieve such an interpretation to be strained, overly broad, and
lacking the specificity required to apprise respondent of the true nature of these refund claims. (See
Jmmy Swaggart Minigriesv. Board of Equaization of Cdifornia, 479 U.S. 378 [107 L.Ed.2d 796]
(1990) (taxpayer’s statement in its refund claim that “ California cannot condtitutionaly impose a sales
tax” does not rase dl conditutiond issues).) While*sandbagging” is not aterm to be used lightly, it is
nevertheless an apt description of what gppears to have transpired in this apped. Because of itsfailure
to properly apprise respondent of these issues, there has been no opportunity to develop the facts
necessary for either respondent or this board to evaduate theseissues. Appelant did not raise the
issues of distortion and factud unity in its refund clams and it may not do so now.

Accordingly, respondent’ s action in this matter must be sustained.

4 In fact, Colgate-Palmolive conceded factual unity at the appellate level (see Colgate-Palmolive v. Franchise

Tax Board, 10 Cal.App.4th 1768, 1775, n.5[13 Cal.Rptr.2d 761] (1992); surely, appellant did not intend the language of
its refund claims to make such a concession binding upon it.
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ORDER

Pursuant to the views expressed in the opinion of the board on file in this proceeding,

and good cause appearing therefor,

IT ISHEREBY ORDERED, ADJUDGED, AND DECREED, pursuant to section
19333 of the Revenue and Taxation Code, that the action of the Franchise Tax Board in denying the
clams of Beneficid Cdifornia, Inc., for refund of franchise tax in the amounts of $768,295, $796,201,
$534,948, and $282,493 for the income years ended December 31, 1984, December 31, 1985,
December 31, 1986, and December 31, 1987, respectively, be and the same is hereby sustained.

Done at Sacramento, Cdifornia, this 22nd day of February, 1996, by the State Board
of Equdization, with Board Members Mr. Klehs, Mr. Andal, Mr. Dronenburg, Mr. Sherman and Mr.

Halverson present.

Johan Klehs , Chairman
Dean F. Andal , Member
Ernest J. Dronenburg, Jr. ~, Member
Brad Sherman , Member
Rex Halversort , Member

*For Kathleen Connell, per Government Code section 7.9.



