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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )

) No. 87a-1175-PS
ROCKWELL | NTERNATI ONAL )
CORPORATI ON )

For Appel | ant: John S. Warren
Attorney at Law

For Respondent: Lazaro L. Bobiles
Counsel

OP1 NI ON

This appeal is made pursaant to section 256661/ of

t he Revenue and Taxation Code fromthe action of the Franchise
Tax Board on the protest of Rockwel| International Corporation
agai nst proposed assessments of additional franchise tax in the
amounts of 51,023,527.00 and $239,400.00 for the income years
ended September 30, 1972, and Septenber 30, 1973, respectively,
and on the protest of Rockwell International Corporation, as
successor in interest to Collins Radio Conpany, against

roposed assessments of additional franchise tax n the anounts
of $200.00, $70,447.07, and $23,251.89 for the incone years
ended July 31, 1972, July 31, 1973, and September 30, 1973,

respectively.

1/ Unfess otherw se specified, all section references are to
sections of the Revenue and Taxation Code as in effect for the
i ncome years in issue.
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Appeal of Rockwell| International Corporation

Appel | ant Rockwel | International Corporation (fornerly
North Anerican Rockwel | Corporation) is a large manufacturer o
aerospace and electronic products. On July 22, 1971, appellant
entered into a stock purchase agreenent (agreement) with
Col Iins Radio Conpany FCDI!lns), a corporation engaged in the
manuf acture and sal e of avionics (airborne comunications and
navi gation eqU|FnEnt) and m crowave relay systems. Under the
agreenent , apgg lant elected a mpjority of the board of _
directors of ITins, and obtained 40-percent voting power with
respect to all matters submtted for sharehol der approval

On Septenber 30, 1971, appellant acquired 350,000
shares of a new class of Collins convertible preferred stock
(convertible into 1,891,892 shares of a new class of commbn
stock (G ass a)) and warrants to purchase an additional 500,000

first warrant) and 1,121,622 (special warrant) shares of

ass A common stock. The conversion rights and first warrant
(500, 000 shares) were exercisable by appellant at any tine, but
the special warrant (1,121,622 shares) could only be exercised
after the preferred stock was converted in full.” Had appellant
exercised all of the warrants it acquired, during the relevant
years (incone years ended Septenber 30, 1972, and Septenber 30,
1973), appell ant woul d have owned aggrQX|nateI¥_54 percent of
the total conbined voting power of | lins' voting stock. Even
t hough aﬁpellant owned only 40 percent of Collins® voting stock
durln%bt e relevant years, “appellant states that its control
over Collins' board of directors gave it effective control over
the affairs of Collins. In the latter part of 1971, two of
appellant's officers becane officers of Collins (one officer
was made president and the other executive vice president,
finance and admnistration).

APpeIIant filed its California franchise tax returns
for the relevant years on a unitary basis, including the income
and apportionnent factors of Collins. Respondent Franchise Tax
Board audited appellant's returns and concluded that there was
no unity of ownership until Novenmber 14, 1973, the date Collins
was nerged into appellant, and therefore appellant could not
file its returns on a unitary basis with Collins., Appellant's
protest of respondent's action was denied and this timely

appeal followed.

_ The single issue for resolution is whether there was
"unity of ownership" between appellant and Collins so as to
require respondent to accept appellant's conbined reports for
the years in question.

Wiat we have here is a situation where appellant owned
less than 50 percent of Collins' voting stock (40-percent
ownership), but through a stock purchase agreenment obtained the
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Appeal of Rockwell International Corporation

right to elect, and did elect, a mgjority of the board of
directors of Collins, which appellant believes gave it
effective control of Collins. Inits briefs, appellant ar?ued
that this matter is controlled by our decision in Appeal o
Signal Ol and Gas Cannany, decided by this board on

Septenber 14, 1970, because this is a situation where
controlling ownership existed in the absence of majority

owner shi p, which appellant believes should satisfy the unity of
ownership requirenent for conbined filing.

In Appeals of Envirocal, Inc., et al., decided by this
board on Novenmber 15, 1988, however, we overrul ed our declsion
in Signal Ol and reiterated the standard we established in
Appeal of Douglas Furniture of California, Inc., decided by
this board on January 31, 1984, and Appeal of Revere Copper and
Brass I ncorporated, decided by this board on July 26, 1977,
that unirty of ownership cannot exist unless controlling
ownership of all involved corporations is held by one
i ndividual or entity. Thus, even if appellant directly or
indirectly controlled nost or all of the business activities of
Collins (appellant admts that it probably did not have control
over all parts of Collins' business (App. Br. at 6)),
appellant's argunment fails becauseduring the relevant years
appellant did not own nore than 50 percent of Collins' voting

st ock.

As we stated in Appeal of Dougl as Furniture of
California, Inc., supra, the Franchise Tax Board (FTB) for nany
years interpreted unity of ownership to require nore than
SO percent ownership of a subsidiary corporation by a parent
corporation. This FTB interpretation established a
"bright-line" test for unity of ownership which is consistent
wth the standards established by the California Suprenme Court
in Butler Bros. v. MColgan, 17 Cal.2d 664, 667 [111l P.2d 3341
(1941), affd., 315 US. %01 {86 L.EA.991] (1942), and Edi son
California Stores, Inc. v. MColgan, 30 cal.2d 472, 481 [183
P.2d 161 (1947).) (See al so Appeal of Revere Copper and Brass
I ncorporated, supra.) In keeping wth this [ongstandi ng
Interpretation of unity of ownership, the standard we reiterate
todayﬁ}s that unity of ownership for purposes of section
25101</requires majority ownership of all involved
corporations by one individual or entity. (Appeal of The
Tropicana Inn, Inc., Cal. St. Bd. of Equal., Mr. 4, 1986;
Appeal of Douglas Furniture of California, Inc., supra; Appeal
of Revere Copper and Brass |ncorporated, supra.)

2/ During the relevant periods section 25101 provided in part

that: .
(continued on next page)
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_ - Having decided that unity of ownership is not present
in the instant matter, we could conclude our decision at this
point. However, we are aware of a recent California appellate
court decision, Hugo Neu-Proler Internat. Sales Corp. V.
Franchi se Tax Bd~,~ T95 Cal.App.3d 320 [240 cal.Rptr. 6351

(1987) which appears to ta_k the view that the unitary conce
arises'from sé¥%|on 25102,25 and which affirned the tn%ﬂ pe
court's finding that the statutory standard for unity of
omnersh}p inamltiple entity business is found in section
25105.4/ In allowing the taxpayer in Hugo Neu-Proler to

I nvoke sections 25102 and 25105  agai nst—the F1B, the appel |l ate
court anal ogi zed section 25105 to section 482 of the Internal
Revenue code,5/ as interpreted in B. Forman Co., Inc. v.

2/ (contrnued) . .
Wien the income of a taxpayer subject to the
tax inmposed under this part is derived from
or attributable to sources both within and
wi thout the state the tax shall be measured
by the net income derived from or _
attributable to sources within this state in
accordance with the provisions of Article 2
(comrencing with section 25120 ...

Section 25101, added by Statutes 1955, page 1649, in
effect June 6, 1955, began as section 10 of the Bank and
Corporation Franchise Tax Act of 1929 (Act), and was reenacted
wi t hout change as section 24301 when the Act was repeal ed and
reenacted in 1949 and amended on July 1, 1951, as the Bank and

Corporation Tax Law. The Ian?uage of section 25101 is
substantially the same as section 10 of the Act, except for the

reference to the apportionnent fornula contained in the Uniform
Division of Income for Tax Purposes Act (upITpa), Section

25120, et seq. (See also fn. 8, supra.)
3/ During the relevant periods section 25102 provided that:

In the case of two or nore persons, as
defined in section 19ofthis code, owned or
controlled directly or indirectly by the
sane_Interests, the Franchise Tax Board nay
permt or requiré& the filing of _a conbl ned

report and such other 1nfornmafion as 1t
eems necessary and is authorized to impose

the tax due under this part as though the
combined entire net income was that of one

(continued on next page)
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Commissioner, 453 F.2d 1144 (24 Cir. 1972), a case affirming
the government use of section 482 against the taxpayer.8/

In our view, the analysis in Hugo Neu-Proler is
inconsistent with a number of previous™Catifornia supreme Court
and court of appeal decisions, including Edison California
Stores, Inc. v. McColgan, supra, Superior OIl Co. V. Franchise
Tax Board, 60 cal.2d 406 [34 Cal.Rptr. 5451 (1963), amd—
Handlery v. Franchise Tax Board, 26 Cal.App.3d 970 [103

Cal.Rptr. 4651 (19/72). Edison Stores stands for the )
proposition that the staftutory provisions now contained in

3/ (continued)
person, or to distribute, apportion, or

allocate the gross income or deductions
between or among such persons, if it
determines that such consolidation, .
distribution, apportionment, or allocation
IS necessary In order to reflect the proper

income of any such persons. (Emphasis
added. )

4/ During the relevant periods section 25105 provided that:

Direct or indirect ownership or control of
more than 50 percent of the voting stock of
the taxpayer shall constitute ownership or
control for the purpose of this article.

5/ During the relevant periods IRC section 482 provided that:

In any case of two or more organizations,
trades, or businesses (whether or not
incorporated, whether or not organized in
the United States, and whether or not
affiliated) owned or controlled directly or
indirectly by the same interests. the
Secretary-or-his delegate may distribute,
apportion, or allocate gross Income,
deductions, credits, or allowances between
or among such organizations, trades, or
businesses, if he determines that such
distribution,” apportionment, or allocation
IS necesary In order to prevent evasion of
taxes or clearly to reflect the income of
any such organizations, trades, or
businesses. (Emphasis added. )

(continued on next page)
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section 25101 are the authority for applying unitary
apportionnent principles to a nultlcorEBrate busi ness.

Superior G| (and its conpanion case, nolulu G Co. v.
Franchi Sé Tax Board, 60 cal.2d 417 [34 Cal. Rpir. 55271 (1963))
hol'ds That Taxpayers may rely on the statutory provisions of
section 25101 to force the FIB to allow formula apportionment
In appropriate cases. Handlery, on the other hand, holds that
section 25102 confers nﬁ‘TTgﬁT% on a taxpaﬁer to conpel the FTB
to accept a combined report: it nerely authorizes the FTB, in
its discretion, to permt or require such a report when it

bel ieves one is necessary to protect the state's revenue. (See

also fn. 3, supra.)

In earlier appeals to this board, (see eal of
Revere Copper and Brass, Incorporated, supra; Appeal o0 ugl as
FUrnifure of California,_1Inc., supra, and Appedls of Envirocal,
[NC., et _al.. supra), we drscussed these cases at sone Tengin
arong WTh the |egisiative history of section 25101 and of
sectron 25102 and its related sections (section 24725 and IRC
section 482). A though we will not repeat those discussions
here, we will point out that section 25105, |ike section 25102,
had its genesis in section 147/ of the Bank and Corporation
Franchi se Tax Act of 1929. Section 14 of the Act, as anended
by Statutes 1943, page 189, provided that direct or indirect
ownership or control of more than SO percent of the VOtlnﬁ
stock of the bank or corporation shall constitute "ownership or
control™ for the purposes of that section. No nention was nade
of section 108/ of the Act, the predecessor of current

5/ (cont nued) . _
Section 24725 of the Revenue and Taxation Code is

substantially simlar to IRC section 482.
6/ That | RC section 482 cannot be used agai nst the governnent

is made plain™Dy the Tederal reguratrons. oection 482 grants
no right to a controlled taxpayer to apply its provisions at
wll, nor does it grant any right to conpel the district
director to apply such provisions." (Treas. Reg.

§ 1.482-1(b)(3).)
7/ When enacted, section 14 provided that

In the case of two or nore corporations or
banks or of one or nore banks and one or
nore corporations owned or controlled
directly or indirectly by the sane

Interests, the commssioner IS authorized to

(continued on next page)
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section 25101.2/ \Wen the Bank and Corporation Franchise Tax
Act was repeal ed and reenacted as the Bank and Corporation Tax
Law, (enacted Statutes 1949, effective, as anended, July 1,
19511, section 14 became sections 24303, 24303a, 24303b and
24303c, which 1n 1955 were adopted w thout change as sections
25102, 25103, 25104 and 25105, respectively.

We are persuaded by the |egislative history of
sections 25102 and 25105 that the definition of "ownership and

7/ (continued)

- distribute, apportion, or allocate gross
I nconme or deductions between or anobng such
corporatrons or banks, if he determ nes that
such distribution, apportronnment, or alloca-
fron 1s necessary in order to prevent
evasion of taxes or clearly to reflect the
income of any such corporations or banks.
(Enmphasi s added.)

Statutes 1951, page 279, in effect Septenber 22, 1951,
substituted "Franchise Tax Board" for "Comm ssioner".

8/ Wen enacted, section 10 provided in part that:

If the entire business of the bank or
corporation is done within this state, the
tax shall be according to or neasured by its
entire net incone; and if the entire

busi ness of such bank or corporation is not
done within this state, the tax shall be
according to or nmeasured by that portion

t hereof which is derived from business done
within this state. The portion of net -

i ncome derived from business done wthin
this state, shall %bedeterm ned by an

al l ocation upon the basis of sales,

pur chases, expenses of manufacturer

payrol |, value and situs of tangible

roperty, or by reference to these or other
Pac ors, or by such other method of
allocation as is fairly calculated to assign
to the state the portion of net incone
reasonably attributable to the business done
within this state and to avoid subjecting
the taxpayer to double taxation

9/ It is well settled that when a statute, although new in
form, reenacts an older statute wthout substantial change, even

(continued on next page)

o
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control" contained in section 25105 applies to section 25102
and not to section 25101. Furthernore, we remain convinced
that a taxpayer's "right" to file a conbined report arises
excl usively under section 25101, isee Cont ai ner Cor poration of
Arerica v. Franchise Tax Board, 117 cal.app.3d 988, 994 [173
Cal.rptr. 17171 (1981), affd., 463 U S. 159 (77 L.Ed.2d 5451
(1983); Anaconda Conpany v. Franchise Tax Board, 130 cal.App.3d
15, 24 (181 Ccal.rptr. 6401 (1982)), and that, Tor the reasons
set forth in Appeal of Douglas Furniture of California, Inc.,
supra, the standard 1or unity of ownersnip under seciion 25101
is mpjority ownership of all involved coerratlons by a single
individual "or entity. Since we firmy believe that this view
Is well supported by Iongstandlng decisions of California's

hi ghest courts, we intend to adhere to it until a different
interpretation is mandated either by the California Supreme
Court or by the overwhel m ng wei ght of published decisions by

the courts of appeal

_ Si nce apPeIIant did not own nore than 50 percent of
Coll'ins' wvoting stock during the relevant years, there was no
unity of ownership, and appellant and Collins were not entitled
to file a conbined report wthout respondent's consent.
Respondent's action nust, therefore, be sustained.

I
0
e

9/ (cont1nued) _
though it repeals an older statute, the new statute is but a

continuation of the old, and there is no break in continuous
operation of the old statute and no abatement of any of the

| egal consequences of acts done under the old statute, and such
rule applies especially to consolidation, revision or

modi fication of statutés, whether the subject is civil or
crimnal law.  (sobey V. Mdlony, 40 cal.app.2d 381 (104 P.2d

8681 (1940).)
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ORDER

Pursuant to the views expressed in the opinion of the
board on file in this proceeding, and good cause appearing

t her ef or,

- I T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 25667 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protest of Rockwel |
I nternational Corporation against proposed assessnents of
additional franchise tax in the amounts of §$1,023,527.00 and
$239,400.00 for the income years ended Septenber 30, 1972, and
Septenber 30, 1973, res&ectlvely, and on the protest of
Rockwel | Internati onal rporation, as successor in interest to
Col I'ins Radio Conpany, agalnst proposed assessnents of
additional franchise tax in the anounts of $200.00, $70,447.07,
and $23,251.89 for the incone years ended Jul(}/ 31, 1972, ’
July 31, 1973, and September 30, 1973, be and the same is

her eby sustai ned.

Done at Sacranento, California, this 27th day
of November, 1990, by the State Board of Equalization, with

Board Menmbers M. Collis, M. Dronenburg, M. Bennett, and

M. Davies present. Conway H. Collis , Chairman
Ernest J. Dronenburg, Jr. ., Menber
WIlliam M Bennett , Menber
John Davi es* Menber
, Menber

*For Gray Davis, per Government Code section 7.9
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