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OP1 NI ON

This appeal is made pursuant to section 186461/ of
t he Revenue and Taxation Code fromthe action of the Franchise
Tax Board in denying the petition of Irving Hoffman for _
reassessment of a jeopardy assessment of personal income tax in
the anounts of $364,894 for the year 1980 and $69, 214 for the
period January 1, 1981 to March 18, 1981.

1/ Unless otherw se specified, all section references are to
sections of the Revenue and Taxation Code as in effect for the

year- and period-in issue.
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Appeal of |rving Hoffman

The issue presented bY this appeal is whether respon-
dent's reconstruction of appellant's income for the year and
period at issue is reasonable.

On Decenber 2, 1980, the Los Angel es Police Departnment
Narcotics D vision received information froma confidenti al
i nformant that appellant was selllnglcocalne and marijuana on a
daily basis,- As a result of that "tip," a police investigation
of appellant's activities was_instituted. several occasions
during the investigation, officers observed appellant enga9|ng
in what appeared to be narcotics transactions. On March'l
1981, appellant and another man were arrested in appellant's
vehicle. A search of the car revealed two kil ograms of
cocaine. A subsequent search of an apartnent visited by appel-
lant just prior to his arrest uncovered an additional eleven
kilograms of cocaine. Appellant subsequently Bled guilty to
one vioIatiﬂq of possession of a controlled substance with the
intent to sell.

On March 18, 1981, respondent was notified of appel-

lant's arrest and determ ned that appellant had unreported

i ncone for 1980 and the short period January 1, 1981, to

March 18, 1981 (hereinafter referred to as "the periods"), and
that the gaynent of tax on the incone would be JeoPardlzed by
delay. espondent i1ssued an assessment, which 1t |ater
reduced. The-reduced assessment was based on the projection
met hod of incone reconstruction which assumed that appellant
was selling two kil ograns of cocaine a week at $45,000 a kilo-
8ran1s!nce the beginning of 1980. In Its assessment, respon-

ent did allow a 50 percent deduction for the cost of goods
sold.  Subsequently, apﬁellant petitioned for a reasseSsnent of
his tax liability, which respondent denied, and this appeal
followed, On appeal, appellant does not deny his invol vement
in the drug trade. He does, however, continue to argue that
respondent”s assessnment is unreasonable as it is based upon
conjecture and not upon fact.

- Under the California Personal Income Tax Law, a tax-
ayer is required to state the itens of his Pross I ncome during
he taxable year. (Rev. & Tax. Code, § 1840I.) Except as

ot herwi se provided by law, gross incone is defined to include
*all i ncone from whatever source derived." (Rev-. & Tax. Code,
§ 17071.) Each taxpayer is required to maintain such
accounting records as wll enable himto file an accurate
return, and in the absence of such records, the taxing agency’

Is authorized to conpute a taxpayer‘s_incone by. whatever nmet hod
W ||,‘in-its£ udgnent, clearly reflect income. " (Rev. & Tax.
Code, § 17561; |.R C. § 446.) \Were a-taxpayer fails to-nuain;- 4
tain the proper records, an approxination of net |Income Is .
ju.stified even if the calculation is not exact. (Appeal of
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Siroos CGhazali, Cal. St. Bd. of Equal., Apr. 9, 1985.)
Furthernore, the existence of unreported Incone may be denon-
strated by any practical method of proof that is available and
It is the taxpayer's burden to prove that a reasonable recon-
struction of income is erroneous. (Appeal of Marcel C. Robles
Cal. St. Bd. of Equal., June 28, 1979.)

o In the instant matter, respondent enployed the now-
famliar projection method to reconstruct appellant's incone
fromthe sale of narcotics. The projection method is based
upon mathematical conputations and assunptions gleaned from the
evidence and is an acceptable method of reconstruction
(Mtchell v. Comm ssioner, 416 r.2d 101 (7th Cr. 1969%; Agpeal
of Siroos Ghazali, supra.) To insure, however, that the metho
does nof Tead to injustice by forcing the taxpayer to pay tax
on income he did not receive, each assunption involved in the
reconstruction nmust be based upon fact rather than on con-
jecture.  (Lucia v. United States, 474 r.2d 565 (5th Cr
1973): Appeal Of Siroos Ghazall, supra. In other words, there
must be~credrble evidence rn the record which, if accepted as
true, mguld Jndyce ? reasonabledbelleg that the annunﬁ o? t ax
assessed against a taxpayer is due and ow ng. @Qpea of .
Siroos Chazali, supra.) " If sone or all of the gmmnsnehed
upon by the respondent are not supported by the aRpeIIate
record, the reviewing authority my redetermne the taxPayer's
i ncone on the facts adduced fromthe record-. (Appeal of Siroos
(hazal i, supra.)

Respondent's revised estimte of incone attributes to
aPpeIIant a_large anount of unreported incone for the periods
at 1ssue. Respondent based its estimations on: (1) statenents
aIIegedIY_nade by the confidential informant that appellant had
been sel |n% drugs for two years; (2) a statenment by anot her
informant that appellant sold two to four kilograms™ of cocaine
a week; and (3) a Department of Justice's price sheet which
estimated that the cocaine sold for $45, 000 a kil ogram during
the appeal periods, a price which appellant apparently con-
ceeds. Consequently, our inquiry is whether there is suffi-
cient evidence in the record to Support respondent's first two
assunptions.

Qur initial question is concerned with whether respon-
dent properly determned the quantity of appellant's drug
trafficking. = Based upon the risks inherent in the illegal drug
trade, we have found It reasonable to assune that a dealer
woul d only have on hand an amount of drugs that could easily
and qui ckl'y dispose of, and we have found that a one week time
period for such a disposition is al so reasonable. (See ea
of Richard E. Koch, |. St. Bd. of Equal., June 10, 1986;
Appeal ol Gregory Flores, Sr., Cal. St. Bd. of Equal., Aug, 1,
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1984.) Furt hernore, appellant was found to have access to an
additional el even kil ograms of: cocaine, which is another indi-
cation that the two kilograns figure attributed to appellant's
recent weekly sales was not outrageous. Therefore, we find
that respondent's determnation as to the anount of cocaine
sold by appellant during the latter stages of his drug sales is
substantiated by the record.

The second factor, the length of time respondent
al | eges appell ant was engaged in the sale of, at |east, two
kil ogram cocai ne per week, is less clear. Respondent assumes
that appellant had been selling at |east twé kilograns a week
for more than one year. The ongy evidence relied upon by
respondent to show that appellant had been so i nvolved in the
drug trade is a typed statement made by one of the investi-
gating officers three days after respondent began its investi-
gation. That statement, which was not part of ‘any official
report, indicates that, at an unknown time, one of the infor-
mants stated that appellant had been selling drugs for two
years. The witing also claims that a second informant, here-
tofore unknown, stated that for the six nonths prior to his
(T) arrest, appellant had sold two to four kilograms per nonth.

- - W& have throu%hly di scussed the use of post-arrest
olice "reports" in the Appeal of Roland Aranda Garcia, decided
rch 4, 1986, and in the_Appeal of siroos Ghazali, supra. In
essence, those cases state that due to the prohibition against
nakln% an estimation of unreported incone out of whole cloth
see Lucia v. United States, supra), post-arrest docunents that

“fill 1n" respondent’s estinations of incone will be |ooked
upon W th a_{aundlced eye. There must be sone independent

evi dence, either garnered prior to or during-an arrest, that at
| east partially corroborates the post-arrest docunent to |end
enough credence to that information to allow an accurate
estimation of income to be based thereon. (Appeal of Roland

Aranda Garcia, supra; Appeal of Siroos Ghazali, supra.

In the present case, such substantiation is |acking.
None of the investigation-reports witten prior to appellant's
arrest discuss the amount of tinme appellant had al|egedly been
selling two kilograns of cocaine per week. Secondly, we find
It odd that the rnformation did not cone to respondent in the
normal circunstances, witten on police stationary or as part
of a police report. Rather, the note was witten on a. plain
sheet of paper. Furthernore, the signing officer was not aware
of the actual duration on quantity of appellant's sales activi-
ties hinself, but rather depended upon the word of the alleged
confederates of aefellant, one of om had not been nentioned
INn any pre-arrest docunent.
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Wiile we find that the evidence relied upon by respon-
dent does not support a finding that appellant sold two kil o-
grans of cocaine per week since the beginning of 1980, there
are other indications in the record that appellant was involved
with the sale of some drugs since at |east the beginning of
1980. On Novenber 16, 1979, appellant was arrested and charged
W th possession of six grams of cocaine. Furthermore, appel-
| ant was observed by experienced narcotics officers from
Decenber 2, 1980, to the tine of his arrest, to be conducting
what appeared to their trained eyes to be nunerous drug sales.
Finally, we note that subsequent to the arrest in question
appel lant was also arrested and convicted of conspiracy to
smuggl e cocaine into this country. \Wile these activities do
not "fill in" the fifteen-nonth gap to rehabilitate respon-
dent's reconstruction in its entirety, they do establish a
pattern of behavior. This pattern indicates that appellant was
Involved in the sale of narcotics from at |east Novenber 16,
1979. Furthernore, the pattern appears to indicate that appel-
lant went on froma relatively snmall-tine drug seller to becone
a drug dealer of nuch |arger proportions. Consequently,.we
find that there is sufficient evidence in the record to support
an incone estimation of unreported income based upon sal es of
cocai ne beginning at six grams a week, commencing Novenber 16,
1979, to two kilogranms a week on March 18, 1981.2/

~In anticipation of this decision, 'appellant argues
that this board may not consider appellant's 1979 arrest since,
as a result of his plea bargain, appellant successfully
?art|0|pated in a drug diversion program  Appellant contends
hat Penal Code section 1000.5, bars the use of appellant's
arrest in any manner that would deny hima "benefit" as
described in that section.

- Penal Code section 1000.5, stated, in relevant part,
a

Upon successful' conpletion of a diversion program
the arrest upon which the diversion was based
shal | be deemed to have never occurred. The
divertee may indicate in response to any question
concerning his prior crimnal record-that he was
not arrested or diverted for such offense. A

2/ Ooarppepgction may only include the periods on appeal
Consequently While our increasing sales projection starts on
Novenmber 16,' 1979, the only incone that may be attributed to
aPpeIIant for-the periods at issue is that” which he received
arter ‘December. 31, 1979.
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record Pertaining to an arrest resulting in
successful conpletion of a diversion program
shal | not, wthout the divertee's consent, be
used in any way which could result in the denial

of any enploynent, benefit, |icense, or

certificate.

V¢ do not find aPpeIIant's argunent persuasive. It is
clear fromthe | anguage of section 1000.5, that the section is

attenpting to prevent discrimnation against a successful
divertee. Here there is no discrimnation. Al that is being
required of appellant is that he pay his fair share of tax on
I ncone he recelved during the gerlo s at issue, sonething that
0 rule as appellant requests
woul d create, not deny, a benefit of tax-free income to appel-
lant. Therefore, we find that <ppellant cannot hi de behind
section 1000.5 in an effort to avoid his legitinmate tax obliga-
tion described above.

o Therefore, respondent's estimation of incone wll be
modified to reflect the progressively increasing amunt of
sal es described above over the periods on appeal.
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ORDER

Pursuant to the views expressed in the opinion of the

board on file in this proceeding, and good cause appearing
therefor,

| T 1s HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 18595 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board in denying the petition of
Irving Hoffman for reassessnent of a jeopardy assessnent of
personal income tax in the amounts of $364,894 for the year
1980 and $69,214 for the period January 1, 1981, to March 18,
1981, be and the sane is hereby nodified in.accordance wth

this opinion. In all other respects the action of the
Franchi se Tax Board is sustai ned.

Done at Sacramento, California, this 26th day
of  Jul 1988, by the State Board of Equalization, wth
Board Members M. Dronenburq, M. Carpenter, M. Collis and
M. Davies present.

o

L ' Ernest J. Dronenburqg. Jr. , Chai rman
Paul Carpenter » Menber
Conway H. Collis » Menber
' John Davi es* *= » Menber
Menber

*For Gay Davis, per Government Code section 7.9

**Abstained
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