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OF TEE STATE OF CALIFORNIA
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For Appel | ant: Phi |_i(§3 . Barry
Pr esi dent

For Bespo:ident:. Karen D. Smith
Counsel

OPINTION

Thi s apgeal is made pursuant to sectiea 26075,

subdi vi si on (a), of the Revenue and Taxati on Code

fromthe action of the Pranchise Tax Board in denying the

clains of Philip R. Barry Insurance Services, |nc.

, for
refund of franchise tax In the amounts of $264, $1,055,

and$1,055fort he i ncone years 1981, 1982, and 1983,

respectively.

. I/ Unless of her wi Se smecified. al | _sectjon references
~— - are to sections of the Revenue and Taxation Code as in

effect for the income years in issue.
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Apseal of Philim R. Barry Insurance Services, Inc. .

_The I Ssue Aaresent ed in this appeal i S whether
appellant IS entitled to anortize the purchase price of
renewal COMM SSions associ ated with the acguisiziea of an

insurance agency partnership interest,.

\ppel l ant is a califernia corporation wheIl¥y =~
owned by Philip R Bury. Prior to incorperating, Philip
Barry was part of a partnership engaged in the insurance
busi ness. On November 27, 1979, Philip Barry, as aa
individaal, agreed to buyaone-quarter partnership
interest in the partnership of Bruntz, Penchel and Smart
W th apayment 0f§39,852_t0 each partzer. Mr. Barry
centinued doi Nng business in the partnership as aa indivi-
dual until Oct ober 1, 1981, when he incerporatsd hi S
share of the partnership.

~ Appellant filed tinely cCalifernia corporiate
franchi se taxreturns for the inceme years ia iSsue. o=
November 13, 1984, appellant fil ed "amended returns for
allpast years whi ch contained the folleowing statement:

The anortization of the purchase price
-af renewed commissions, WNi ch was part
of the buy=-in of an i Nsurance agency
business, was erroneously omtted from
the original return. The amertization
represents the write=off Of | Ost
ccmmissions Over a ten-year periad.

Renewal Conmi ssions Purchased = $709, 914 = $10,991
Usezful Life 01 Conm SSIons 1Q per year

{Resp. Br. at 1.)

The return f Or_ 1987 further i ndi cated that ®this return
;epresents 25 percent Of the year orawrite—cff of
‘ 2¢ 748.° '

_ Respondent CONSi dered the amended returns t 0 be
cl ai ms for refund. The clains were subsequently disal-
| oned and appel lant filed this tinmely appeal.

Appel I ant contends that it may anortize certain

renewal commissioasover a 10-year peri od because
10 years is the useful life of such a list of customers.
Appellant further cont ends that because the |nternal
Revenue Service allowed the anortization, respondent
should |ikew se allow the anortization. FEven if this
board wereto assume, W thout deciding, that appellant
was a party to the salesagreenent and was entitled to a
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Appeal of Philip R Barry |nsurance Services, Inc.

deduction, we nust conclude that it has not shown that
t he deductions are valid.

Section 17208 and subsequent sections deal wth
the all owance of depreciation for exhaustion, wear, and
tear of propert% used in a trade or business. The
provisions of those sections are substantially simlar to
the provisions of section 167 of the Internal Revenue
Code of 1954. Under these circunstances, interpretations
pl aced on section 167 by the federal courts and
admnistrative bodies are persuasive as to the proper
interpretation and application of the parallel California
code sections. (Andrews V. Franchi se Tax Board, 275
Cal.App.2d 653 {80 Cal.Rptr. 403] (1969).

~The question ofwhether customer renewal lists
or subscription lists constitute an asset which car be
anortized has been raised in many courts. A history of
t hese cases has been well summarized by thfs board in the
Appeal of Raynond and Rosenarie J. Pryke deci ded on
Septenmber 1o, /9&%. Lt has now been established t hat
these |ists are assets which nay be depreciated. The
| nternal Revenue Service has issued Revenue Ruling 74-456
whi ch incorporates twéﬁ concept and distinguishes these
assets from goodw | I . while this rul e recognizes that
purchased assets such as subscription |lists nmay be depre-
ciated, the court cases to which the recegnition of that
principle is credited all involved the purchase of custo-
mer or subscription lists from businesses that immedi-
ately thereafter ceased existing. Wth the cessation of
t he business from which the |ist was purchase& the
courts concluded that the purchased |lists were nore
readi |y distinguishable from the goodw Il of such
di scontinued busi nesses.

2/ This rulrng states, in part, at 1974-2 C.B. 65, 66,
that:

The depreciability of assets of this nature is
a factual question, the determ nation of which
rests on whether the taxpayer establishes that
the assets (1) have an ascertainabl e value
separate and distinct from goodw ||, and
(2)havea limted useful life, the duration
of which can be ascertained with reasonable
accuracy.
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Appeal of Philip R Barry Insurance Services, |nc.

The above-stated rationale will not apply in
the present case, however, because in this case appellant
purchased a business which continued to operate- It Was
the cessation of the business which the courts used to
di stinguish the purchased lists fromthe goodw |l. Wth
an ongoinq busi ness, this board woul d need ot her evidence
that the Tists had the value clainmed by appellant. The
agreenent to sell did not specify that the anounts paid
to each partner constituted the value of the custoner
renewal |ists or make any reference to the appraised
value of such lists. It is appellant's responsibility to

resent evidence that wll support the deduction. W
ave long held that respondent's determ nations that
deductions should be disallowed are presunptively correct
and that the taxpayer has the burden of proving them
erroneous. (Appeal of Kee Dee, Inc., Cal, St. Bd. of
Bqual., Sept.“$§§‘T§UITT“B3§EG‘UH‘The record before us,
we find that appellant has failed to present evidence
that the lists had an ascertainable value or a limited
useful life. Mere conclusionary statements, without
supporting evidence, are unpersuasive.

W not e that appel | ant appears to base a por-
tion of its argument on the fact that the Internal |
Revenue Service (IRS) allowed the deduction. There is no
indication that the IRS audited appellant's records, and
no evi dence-has been presented which can aid this board
In ascertaining how the IRS reached its conclusion. In
any event, respondent and this board are not bound to
adopt the conclusion reached by the IRS. (See Appeal of
Der Wenerschnitzel International, Inc., Cal. St. Bd. of
Equal ., April 10, 19/9.) Ve tnerefore uphold respon-
dent's disallowance of appellant's clainmed anortization
deducti on.
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Appeal of Philip R Barry |Insurance Services, Inc.

ORDER

Pursuant to the views expressed in the opinion
ofthe board on filein this proceeding, and good cause
appearing therefor,

| T 1S BEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 26077 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the claims of Philip R Barry Insurance Services,
| nc. or refund of franchise tax in the amounts of $264,
$1, 055, and $1,055for the income years 1981, 1982, and
1983, respectively, be and the sane is hereby sustained.

Done at Sacranento, California, this 7th day
of May , 1987, by the State Board of Equalization,

with Board Menbers M. Collis, M. Dronenburg, M. Bennett
M. Carpenter and Ms. Baker present. '

Conway H. Collis » Chai rman
Ernest J. Dronenburo. Jr. , Member
W Iliam M Bennett » Menber
Paul Car pentsr , Member
Anne Baker* , Member

*For Gray Davis, per Government Code section 7.9
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