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OPINTION

This appeal is made pursuant to Section 13646~
of the Revenue and Taxati on Code from the action of the
Pranchise Tax Board in denying the petition of I|saac
Tillmaa for reassessnment of jeopardy assessments of per-
sonalincometaxia the anpunt._of 836,921 for the year
1983 and in the amount of $14,067% for the peri od
January 1, 1984, to March 5, 1984.

I7 Onress otnherw se specified, all: section references
are to sections of the Revenue and Taxation Code as in
effect for the year and period in issue.

. 2/ We note that the appeal for 1984 has been incorrectly
. recorded as $14,067. The correct anount ofthe
o assessnment for 1984 and the amount of which appellant has

Seennotified is -$14,107.
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Apveal of | Saac Tillman

me i Ssue presented is whether respondent has
properly reconstructed the unreported inceme frea ill egal
gambling activities which appellant tecerved ‘duriag the
period at Issue.

Pursuant t 0 acriminal | nvesti gati on bythe
Los Angeles ‘County Sheriffs Depart nent (hereinafter
*Sheriff's Department”) in Qa:ly19841 appella.nt was
observed for several weeks. (Resp. Br., 2xs. A, B, & C.)
That investigation eulminated in appellant's arrest on
March 8, 1984, forconspiracy to commit beokmakiag.
(Resp. Br., Ex. D.) In the course of this investigation,
t he gherl ff's D?jparmgnt dat em ned t hat aféael | ant had
been st opped by deputies on Sovember 28, 1983, for
failure to stopat astopsign. At the tinme of that
stop, the deputy observed agun protrudi ng fremabrief-
case next o appellant. The deputy retrieved =he weapoa
and found it to be fully loaded and appel | ant was
arrested for possession of a conceal ed and | oaded £ire-
arm. Mt the same time, the deputies also feund in the
vehicleatotal of$7,740.91 in .eash wapped i n numerous
bundl es with Fapers'att,ached. _ Some of the cash was f ound
in envel opes | abeled with various receat dates and dol | ar
amcunts and wWith the words ®"wins®, "owes®,®cash”, and
"pays”. Also found were envelopes containing numerous
betting mar kers and raci ng forms, and a recerd book
containing wager s and pay-and-owe sheets.. (Resp. Br.,
Bxs. 8 & P.) Wen asked about the cash, appellant
replied, "That'smyganbling meney.® Appellant also
stated, “Bey, man those are just one week' s receipts, and
I %ot peoRIe waiting to get paid." (Resp. Br., gx.Aat
9 b 10.) At that point, appellant was also arrested for
bookmaking in violation of Cal i forni a Penal Code section
337a. (Resp. Br., Bx.A) Records i ndi cated that appel-
lant had been arrested au boeokmaking charges on el even
other occasi ons sinc= 1958. O these arrests, appellant
had been convicted of, er pled guilty to, such charges on
four occasions. The |atest two charges were still
pending. Appellant was convicted of additional charges
of beekmaking on December 27, 1983, (Resp. Be., 2x. B.)

Based on the pay-and-owe sheets and ot her
wagering records found at the tine of appellant's
arrests, the Sheriff's Department determ ned that appel-
| ant wasinvolved in an extensive beexmaking operati on.
Nanes i n appellants records also i ndi cat ed that he was
assaciated with ot her kKnown bookmakers. Consequently, on
January 18, 1984, the aforenmentioned surveillance af
appel l ant's residence and various |ocations indicated
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Appeal of |saac Tillman

in appellant's records was initiated by the Sheriff's
Depart nent.

Surveillance ofa location at 820 W 136th
Street, Conpton, during January 1984 indicated heavy foot
traffic entering and exiting. ~ Some of the persons
observed were carrying sporting gubllcatlons and were
identified by deputies as known bettors of horse racing
events. Acar registered to a known bookmaker was al so
observed in front of the location. Sheriff's Departnment
records'indicated that the location had previously been
| nvesti gated for bookmaking and an arrest for bookmaking
had occurred there on Cctober 14, 1977.

Surveillance was al so conducted during January
of 1984 at 4252 SanlLuis Street, Conpton, and at 15219
S. Washington Avenue, Lynwoad, both |ocations which were
noted in appellant's records. At both of these |oca-
tions, deputies observed heavy foot traffic, Records
indicated that the San Luis address had previously been
investigated for bookmaking activities and arrests for
booknmaking had occurred there on July 17, 1981, March 3,
1982, andFebruary 23, 1983. A car parked in front of
the Washington Avenue address was determined to be
registered to a known boockmaker. Deputies also observed
a person carrying a "scratch sheet," a daily racing paper
reporting the betting odds for horse races, entering the
VWashi ngton Avenue | ocation which, deputies determ ned,
i ndi cated that these locations wereall cash roons_and
phone spots probably under appellant's control. CA cash
roomis a place where the bettor places his wager with
t he bookmaker in person, while a phone spot is a place
where the bettor calls and places his wager with the
clerk for a bookmaking operation.)

The above surveillances were all conducted on
schedul ed horse. racing days. Surveillance of the above
three locations on January 31, 1984, a "dark day", a day
in yplch nolqorse races were scheduled, indicated no foot
traffic at all.

Surveillance was also instituted at 422 O anda
Street, Lynwood, and at 3772 S. Pal m Avenue, Lynwood.
Both locations had been connected to apPeIIant during the
investigation. Again, deputies regularly observed heavy
foot traffic inand out of the locations with several
persons carrying sporting publications. At the Palm
Avenue |ocation, deputies observed a wonan enter carrying
a scratch sheet.
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Appeal of |saac Tillman

Surveillance was also conducted during January
and Pebtuary 1984 at 12413 Alpine Street, Lynwood, which
was determned to be appellant's current residence,
Deputies regularly observed appellant and a woman |ater
identified as Shirley Eatcher, appellant's comon-|aw
wife, enter the residence. o©On occasion, Eatcher was
observed carrying a scratch sheet.

During the investigation, deputies alsol earned
that 814 W Cedar Street, Conpton, was frequented by
aﬁpellant.. Surveillance indicated heavy foot traffic at
that location with sone people carrying racing forns.

The utilities to this location were registered to a known
bookmaker and associ ate of appellant. ~Deputies called
the tel ephone registered to the Cedar address  and
attenpted to place a wager. The wonan answering the
phone stated, "You need a code teplacea wager here."
(Resp. Br., Bx. B, Attachnents. Nos. 10 & 11.} Records
indicated that the Cedar Street |ocation had been inves-
tigated previously for booknaking activities and had |ed
t 0 several booknmking arrests. hortly thereafter, on
January 26, 1984, several bookmaking arrests were nade at
this |ocation.

_ Appel lant was also followed on severa
occasions during January and February 1984 to 329 1/4
Alondra Blvd., Conpton, Where deputies observed heavy
foot traffic. Deputies observed appellant in the
bui I ding and overheard appellant state over the
tel ephone:  "That horse Is scratched, man. Wat else do
you want? Ckay, that's two across on the three horse."
ApPeIIant then made several notations. Appellant also
yelled to a man, "Bey nman, you've got to be on tinme to
answer the phones. You make noney and 1'il nmake noney.
when these (expletive deleted] call and you' re not here,
they will nake their bets somewhere else. Do you
understand?" (Resp. Br., Bx. B Attachnment No. 13.)
| nvestigation reveal ed that the tel ephone nunber to the
| ocation was registered to a Karen Tillman and that the
| ocation had been the subject of several bookmaking
i nvestigations which had resulted in a bookmaking arrest
on April 28, 1976. Appellant was al so observed on
several occasions entering the location carrying scratch
sheets. Appellant was further observed exiting the
| ocation wth a man who was known to the deputies as a
bookmaker and who had previously been arrested for
bookmaking.

During January and February 1984, deputies also
conducted surveillance on 329 S. Central St., Conpton, as
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a result of information obtained during the investigation
of appellant. As with the other |ocations, deputies
observed heavy foot traffic in and out of the |ocation
and observed a vehicle registered to a known bookmaker
agg associate of appellant parked in front of the

addr ess.

~Surveillance was also instituted at 11916
S. WImngton Avenue, Lynwood, and at 617 E. 105 Street,
Los Angel es, when deputies received information that
t hese locations were cash roons beJongin? to appel | ant,
Deputies observed heavy foot traffic at the |ocations.
Deputies made a tel ephone call to the tosth Street
| ocation and the follow ng conversations took place:

Deput y: "(Trlhis is J.0. Am | too late for the daily
doubl e?"

Voi ce: "No, you're not. Vo is this again?"

Deputy: "This is 3.0. | used to bet with you a couple

of nonths ago."

Voi ce: "I don't remember you, J.D., and | can't take
your action over fhe phone."

Deputy: "Ckay, how about me comi ng over rater, wll you
take it in person?"

Voi ce: "Sure, cone on over,that will be fine."
(Resp. Br., Ex. B, Attachment No. 16.)

Sheriff's Department records indicated that the 105th
Street |ocation had been investigated previously for

bookkeeping activities and several arrests had been nade
ftomt hat [ocation, the last arrest being on August 1,

1979.

On February 5, 1984, appellant was followed to
513 1/2 Magnolia Street, Conpton, where deputies observed
himneet wth several nen and exchange papers. ApPeIIant
was al so observed later that day receiving papers froma
woman at his residence, 12413 ine Street. Deputies
determned that the woman was delivering the previous
week' s bookmaking results. Appellant al'so nade severa
short trips-to various locations including 450 W Peach
Street. On February 6, 1984, appellant'was observed by
deputies delivering white envelopes to several |ocations
including 2710 S. Central Avenue and 518 1/2 W Magnol i a
Street. ~On February 8, 1984, surveillance was conducted
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at 450 W Peach Street, Conpton; 513 1/2 Magnol i a Street,
Conpton; and at 2710 S. Central Avenue. At all |oca-
tions, deputies observed heavy foottraffic and many
persons were observed carrying sporting publications..
Some men were observed counting currency. Atel ephone
call was made to 450 W Peach Street, and the deputy
asked, *Do you have the scratches forthe second race at
Santa Anita?" The female voice on the other line stated,
&z Yeah, honey, hold en.* ©During the pause, the deputy
overheard race results being broadcast over the radio.
(Resp. Br., 8x. B, Attachment No. 20.) Sheriff's
Department records indicated that the 450 W Peach Street
and the 2710 S. Central |ocations had previously been

| nvesti gat ed for baokmaking and had been the |ocation of
several bookmaking arrests nost recently on August 4,
1983, for the Peach Street |ocation and Decenber 22,
1983, for the 2710 S. Central location. On February ta,
1984, deputies made additional bookmaking arrests at
those locations. Records on stg8 1/2 W gnolia Street
indicated that the utilities were subscribed by a known
booimaker and associate of' appellant.

During the bookneking investigation involving
appel l ant, deputies developed information that 317
s. Central Avenue, 315 S. Central averve, and 1837
W 152nd Street, Conpton, were booimaking | ocations under
the control of appellant and his associates. At various
times in February 1984, surveillance was instituted at
the above locations. On February 9, 1984, deputies
observed a woman enter the 317 §. Central |ocation
carrf/ing scratch sheets and racing forms. At 1831
W 152nd street, deputies observed a man enter carrying
scratch sheets and racing forns. Deputies observed a
woman enter 315 s. Central Avenue carrying scratch sheets
and racing forms. All three had emerged from 329
S. Central Avenue, another cash room associated wth
appel lant. There was heavy foot traffic at all four
locations.. Departmental records indicated that 317
§. Central Avenue and 1831 w. 1s2nd Street had previously
been i nvesti gated for booknaki ng activities and several
arrests had been made out of these |ocations. On
February 16, 1994, deputies observed Shirley Batcher, who
resided with appellant, drive to 9423 Beach Blvd.,
Los Angel es. puties observed heavy foot traffic in and
out of this location. Records indicated that several
I nvestigations had been conducted at this |ocation which
had resulted in two bookmaking arrests on February 9,
1983, and Novenber 17, 1983, .
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As a result of the above investigation, on
February 28, 1984, a search warrant was obtained for
appel lant's residence on Al pine Street and, thereafter,
on March 4, 1984, police found a total of $134,7411in
cash, nunerous pay-and-owe sheets, and other booknaking
records for 1984 throughout the residence. (Resp. Br.,
Bxs. C & D.) Bookmakingarrests were nmade at the
following locations: 329 1/4 w. Al ondra 3lvd., Conpton;
4252 San” Luis, Conpton; 15219 S. Washi ngton Avenue,
Conpton; 4221 O anda, Apt. A, Lynwood; 820 W 136th
Street, Conpton; 617 s. 105th Sfreet, Los Angeles; 3772
§. Pal m Avenue, Lynwood; 329 S. Central Avenue, Compton:
518 172 W Magnolia Street, Conpton; 450 W Peach Street,
Conpton; 2710 S. Central Avenue, Compton; 315 S. Central
Avenue, Conpton; 317 S. Central Avenue, Conpton; 1831
W 152nd Street, Conpton: and 9423 Beach Street,.
Los Angeles. At all the above locations, deputies found
varying amounts of cash, pay-and-owe sheets, and other
booimaking records, Persons arrested at the follow ng
| ocations indicated that they, or others at the location,
wer e engaged in bookmaking activities: Alondra Blvd.,
105th Street, 3772 Pal m Avenue, 329 S. Central, 317

s+ S. Central and W 152nd Street. Deputies al so took

incomrig wagers or requests for wager i nformation at the
Al ondra, Washi ngton Avenue, W 136th Street, 105th
Street, 315 S. Central Avenue, and W 152nd Street

| ocations. Wapons were also found at several |ocations.'
A worman arrested for booknmaking at 317 S. Central Avenue
indicated to deputies that she worked for appellant Isaac
Tillman. (Resp. Br., Rx. C.)

Based upon the above-noted evi dence, deputies
formed the "expert opinion. . . that amajor bookmaking
operation [was] being conducted in Los Angeles OountP/,
and this operation [was] under the total control of [saac
Ti llman," appellant herein. (Resp. Br., EBx. B, Attach-
ment No. 26.) Appellant was later arrested and even-
tE)lgaIIy)admtted his guilt of bookmaking. (Resp. Br.,

. G.

Based on the above-noted information, respon-
dent determned that appellant was en%aged i N bookmaking
activities during 1983 and the period January 1, 1984, to
March 5, 1984, resulting in California taxable incone
whi ch had not been reported. Appellant's incone from
bookmaking was determned to be $1,393,184 for 1983 and
$267,920 for the period under review in 1984. The
incomes were determned from bookmaking pay- and- owe
records kept over a t3-week period in 1983 which had been
seized from appellant in Novenber 1983. The t3-week
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amount was prog' ected over the entire year for 1983 and
over 10 weeks for 1984. (Resp. Br. at 11.) Respondent

~further determned that the collection of tax would be

j eopardi zed in whole orin partbydelay in assessnent.
Accordingly, on March 5, 1984, respondent issued |eopardy
tax assessnents for $151,695 for 1983 and $27,916 for the
etiod January 1, 1984, through March 5, 1984, based on
he incones aS determ ned above. In addition, orders to
wi t hhol d were issued by respondent to the Sheriff's
Department and appellant's credit union. As a result, a
total of $154,122.33 was col |l ected, $144,782.79 of which
was obt ai ned throu%h the Sheriff's Departnent. (Resp.
Br., Bx. & and footnote 5 infra.) The remaining bal ance
was collected from appellant's credit union account.

Appel  ant protested the assessnent and sub-
mitted a statement of financial condition (Resg. Br.,
Bx. |) and a financial questionnaire (Resp. Br., Ex. J)
as requested byrespondent. On these statenents, appel-
| ant indicated that he had assets totaling $156,336, npst
of which were cash and that the cash found at his resi-
dence represented earni n%s from 1962 to 1982, pension .
payments for 1982 and 1983, loans from his credit union,
a small 1966 inheritance and various other sources,
(Resp. Br., Bxs. | & J.) Apgellant al so indicated he had
earned $107,700 in 1983 and $33,900 in the period
January 1, 1984, to March 5, 1984, from specified "ot her"
sources, presurrablfy_ from the subject ganbling activites.
Appel l'ant further filed an amended tax return for 1983,
reporting $43,900 in additional income for that year
(Resp. Br., Ex. K) and a 1984 tax return reporti n%
$15,800 i n such "other” incone for t984. (Resp. Br.,
Ex. M.) Acconpanyi nqn the tax returns were schedul es
setting forth how the figures were determned and a
summary of his bookmaking records from which he derived
the totals. The book:nakin? schedul es submtted by aggel -
l'ant indicated 30 weeks of bookmaking activity in 1933
and 9 weeks of such activity in 1984. Appel | ant added
all the wnning bets nmarked "w" on his records to aé-}lve
at his bookmaking income, (Resp. Br., Bxs. L & N.)
Aﬂpellant 's records did not correlate to the pay-and-owe
sheets seized from him

3/ There 1S a di screpancy between the inconme reflected

in appellant's 1983 schedul e and the "other" incone

reported on appellant's amended tax return for 1983. :
Al though there has been no explanation as to the differ- .
‘ence, It is presumed that there was an addition or

transfer error.
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At a hearing for reassessnment, held on July 9,
1985, appellant admtted that he had engaged in illegal.
bookmaking activities during the period at issue for
which he earned incone which he had not initially
reported. Appellant's schedul e indicated that he engaged
in such activities for 30 weeks in 1983 and ni ne weeks
for theEperlod under review in 1984. (Resp. Br., Exs. L
6 N.) Eowever, appellant argued that respondent's recon-
struction of that 1ncome was unreasonable based upon the
evi dence available. (Resp. Br., Ex. G at 4.) Appellant
argued that the correct anount of income was reported in
his amended tax returns reflected as "other incone."

After review ng the evidence and argunents set
forth by appellant, respondent rescheduled appellant's
bookmaki ng 1 nconme based upon the records seized from
apPeIIantu Respondent did not accept appellant's cal cu-
| ations since they did not appear to reflect the amounts
indicated in the subject pay-and-owe records. For 1983,
respondent added all the bets marked as w nning bets
('w')fron1aggellant's ay-and-owe records to arrive at a
total of $365,820 for the 12-week period indicated in the
1983 records. (Resp. Br., Ex. F.) This anount was then
projected over the 30 weeks-of bookmaking activity
I ndi cated by the schedul e which appellant had prePared.
éResp. Br., Ex. L.) This resulted in an incone o

925,350 from bookmaking for 1983, $43,900 of which had
been reported on appellant's 1983 anended tax return. To
t he bookmaking i ncone, respondent al so added $9,930 in
pension and interest income indicated on appellant's 1983
tax return. Appellant's E?X deficiency for 1983 was
determned to be $96, 921. (Resp. Br., EX. Q.)

~Since the records for 1984 were destroyed bg
the Sheriff's Department, respondent used che sane 1983
records and projected the weekly income over the period
of nine weeks of bookmaking activity in 1984 indicated by
appel lant in his schedule. (Resp. Br., Ex. N.) This
resulted in an incone from ganbling of $274,365 for 1984,
(Resp. Br., Ex. o0.) Eowever, since the 1984 records had
been destroyed, reaﬁpndent revised appellant's incone for
1984 to $144, 781, ich was the anobunt of cash seized
from appel lant's residence, cash roons, and phone spots

4/ The correct amount is actually $96,959. However,
appellant was assessed the |ower amount due to a

mat hematical error which respondent did not correct as
the error was mniml and was in appellant's favor.
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on March 4, 1984.3/ Thus, appellant's additional

tax liability for 1984 was determined to be $14,067.
(Resp. Br., Ex. Q.) Appellant disagreed with the revised
assessment and filed this tinmely appeal.

Subsequent to the filing of the taxpayer's
aﬂpeal, respondent reviewed the assessnent and determ ned
that the projection of 1984's income based upon the 1983
records was a valid nmethod, considering the unavail-
ability ofthe 198arecords. Consequently, respondent
alternatively used the previ ousI% di scussed projection
method to determ ne appellant's bookmaking incone for
1984. (Resp. Br., Ex. P.) Bowever, Since the incone
under the projection method exceeded the income deter-
mged by use of the cash seized, no new assessnent was
made.

The California Personal Income Tax Law requires
ataxpayer to state specifically the items and ampunt of
his gross income during the taxable year. G o0ss incone -
includes all inconme from whatever source derived unl ess

otherwise provided in the law. (I.R C § 61.) Goss .
incone_includes gains derived fromillegal activities,
including illegal ganmbling aetivities, which nust be

reFotted on the taxpager's return. (United States v.
Sullivan, 274 U.S. 259 [71 L.Ed. 10377 (1927); Farina V.
McManon, 2 A.P.T.R.2d (P-E) ¥ 58-5246 (1958).) ~Eacn
Taxpayer is required to maintain Such accounting records
as Wil enable himto file an accurate return. (Treas.
Reg. §1.446-1(a)(4).) Inthe absence of such records,
the taxing agency is authorized to conpute a taxpayer's
i ncone by whatever method will, in its judgnent, clearly
reflect i hcone. (I.R C § 446(b).) The existence of
unreported incone nay be denonstrated by any practical
met hod of proof that is available. (Dawsiv.t__e d

T/ The recorads indicate that a total-of $137,797.95 was
seized from appellant's residence and his various cash
roons and phone spots. (Resp. Br., Ex. C.} However,
respondent received $144,782.79 from the Los Angel es
County Sheriff's Department pursuant to orders to wth-
hold.  (Resp. Br., . H.) Respondent's Exhibit H shows
a total of $144,982.79. However, respondent deternined
that $200 was in counterfeit funds and was returned,
resulting in a net of $144,782.79. The cash anount used
was $1.79 1 ess than the actual anount received but since
the error was mniml and in appellant's favor, respon- .
dent made no correction.
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States, 226 F.2d 331 (6th Cr. 1955); Appeal of John and
Codelle Perez, Cal. St. Bd. of equal., Feb. 1§, 19/1.)
IVEt‘h_t_I_'erm_lca exactness is not required. (Harbin v.

Conmi ssioner, 40 T.C 373, 377 (1963).) Purthernore, a
reasonabl € reconstruction of income is presumed correct
and the taxpayer bears the burden ofproving it erro-
neous,. (Breland v. United States, 323 r.2d 492, 496 (5th
Cir. 19637; Appeal of "MArCcel C. Robles, Cal. St. Bd. of
Bqual., June 58, 1979.)

_ _ ‘In the instant appeal, respondent used the pro-
jection nethod to reconstruct appellant's income fromthe
I I'1egal ganbling activities for 1983. In short, respon-
dent projected a |level of incone over aperiod of tine.
Because of the difficulty in obtaining evidence in cases
involving illegal activities, the courts and this board
have recogni zed that the use of some assumptiens nust be
al | owed in cases of this sort. (See, e.g., Shades Ridge
Holding Co., Inc. v. Commissioner, ¢ 64,275 T.C.M. (P-H
. arrd. sub nom., Fiorella v. Conm SsSioner, 361 :

F.2d 326 (5th Cr. 1966)r Appeal of BUrr MacFarland
Lyons Cal. st.Bd. Of Equa%., C. L , has
a een recogni zed, however, that a dilemma confronts
t he taxpayer whose income has been reconstructed. Since
he bearsthe burden of proving that the reconstruction is
erroneous (Breland v. united States, supra), the taxpayer
IS put in tHe posT ppsHmnTMV‘l‘fT%‘m prove a negative,
i.e.., that he did not receive the incone attributed to
him In order to ensure that use of the projection
met hod does not lead to injustice by forcing the taxpayer
to pa% tax on incone he did not receive, the courts and
this board have held that each assunption involved in the
reconstruction nust be based on fact rather than on con-
jecture.  (Lucia v. United States, 474 F.2d 565 (5th Gr.
1973); Shdpiro v. SeCTerary Oif State, 499 P.2d 527 (D.C.
Cr. 1978), atfd. 35U . Commissioner V. Shapiro, 424
U S 614 [47 L.Ed.24 278] (1976); Appeal of Burr
MacFarland Lyons, supra.) Stated anorner way, there nust
b_d_ﬁl_H‘e credipre evidence in the record which, if accepted as
true, would "induce a reasonable belief" that the anount
of -tax assessed against the taxpayer is due and owing.

United States v. Bonaguro, 294 f.supp. 750, 753

EDNY 1968), afTd. sub nom, United States v. Dono,

28 p.2d 204 (2nd Cir. 1970).) |f—SUCh evidence is not
forthcom ng, the assessment is arbitrary and nust be
reversed or nodified. (Appeal of Burr MacFarland Lyons,
R/gpra;8 Appeal of David LEONM ROSE, Cal. St. Bd. of EqUarl.,

r. , 1976.)
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In this appeal, the evidence relied upon by
respondent in reconstructing appellant's income for 1983
was derived fromthe results of the sheriff's investiga-
tion and statements made by appellant. Respondent deter-
m ned that based upon pay-and-owe sheets seized that
covered a 12-week period, appellant earned $365,820 from
the subject ganbling activities for that period. (Resp.
Br., Bx. P.) As appellant admtted that his bookmakin
activities wereconducted over a 30-week period in 198
(Resp. Br., Bx.L), respondent projected the average
weekl y incone determ ned from the actual pay-and- owe
records over the 30~week period to arrive at appellant's
proj ected incone of $925,350 for f983.

Since, as indicated above, the records for 1984
were destroyed, respondent used the datafor 1983 to
project appellant's income over the nine-week period in
1984 during which appellant admtted he had engagedin
the subject illegal ganbling activities. Using this
met hod, respondent projected appellant's inconme to be
$274,365 in 1984. Bowever, upon reflection, respondent
revised appel l ant's incone for 1984 to $144,781
reflectln% t he. amount of cash seized from appel | ant on
March 4, 1984. \Wile respondent does not identify the
theoretical basis ofits revised assessment for 1984, it
appears to be a variation of the net-worth method. The
basic theory of the net-worth nethod revol ves around what
ataxpayer has done with his receipts. ﬁSee general |y,

di scussion in Schmdt, Reconstruction oflncone, 19
Tax. L. Rev. 277, 291-2795 (1964).) Notw thstandi ng
respondent's initial reluctance to use the 1983 data to
project appellant's incone in 1984, we have held that, in
t he absence ofcurrent records, the use of data from a
E{IOY year is valid to reconstruct incone. (Appeal of
chard A_Bvans, Gl. St. Rd. of Equal., June 729, 1987.)
Moreover, IT 1s Well-settled that the theory upon which
an assessnent is based is immterial and an assessnent
may be sustained upon any basis or theory of |aw upon
whi ch the taxing agency can show that amount of tax to be
due. (Appeal of Gegory Lynell Watt, Cal. St. Rd. of
Equal . , July 30, 1I985.) Tn this Tight, the use of the
projection method to reconstruct appellant's incone for
1984 is as %ﬂgro§7iate as its use to reconstruct his
i ncome for 3983

6/ Accordingly, no discussion of the net-worth nethod is
required in this appeal .’
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In each year, respondent's reconstruction of
appel lant's incone is based upon credible evidence. As
i ndi cated above, the period of appellant's activity in
each year is based upon his own adm ssion which he has
not attenpted to contradict or disavow on appeal. (Resp.
Br., Bxs. L & N.) NMreover, the amount of that income
Per week is based upon actual pay-and-owe sheets seized
from appel | ant which span a 12-week period. (Resp. Br.
Bx.F.) Appel | ant has introduced no ‘evidence which woul d
contradict these records. |Indeed, appellant's only argu-
ments agai nst the assessments appear to be soci oeconom c
in nature with no factual basis. For exanple, appellant
argues that the persons who pl aced wagers with him were
of the [ower economc class who could not have placed
wagers in the anounts determ ned by respondent. (App.
pet. for Reassessnment, Oct. 8, 1985.) However,this alle-
gation is clearly contradicted b% the actual pay-and-owe
gheeés of appellant upon which these assessnents are
ased.

In such a situation, based upon the evidence
presented, we have no choice but to find that =
respondent's reconstruction of%PpeIIant's I ncome is
based upon credi ble evidence and that its action nust,
"therefore, be sustained.
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Appeal ofl saac T?llman

ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T 1s8EREBY ORDERED, . ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxati on
Code, that the action ofthe Franchise Tax Boardin
denying the petition of Isaac Tillman for reassessnent of
j eopardy assessnents of personal income tax in the anount
of $96,921 for the year 1983 and in the anount of $14, 067

for the period January 1, 1984, to March 5, 1984, be and
the sane is hereby sustal ned.

. Done at_ Sacranento, california, this 7th day
of april , 1987, by the State Board of Equalization,

with Board Members M. Collis, wmr.Dronenburg, M. Carpenter
and Ms. Baker present.

Conway H Collis : , Chairman
Ernest J. Dronenburg, Jr. , Menber
Paul Carpenter , Menber
Anne Baker* , Member

, Member

*For Gray Davis, per CGovernment Code section 7.9
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