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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
) No. 84R-1298-SW

MORTI MER AND CATHERI NE CHAMBERS)

Appear ances:

For Appel | ant: Mortiner Chanbers,'
in pro. per

For Respondent: Gace Lawson
Counsel

OPI1 NI ON

This aY?eaI i's made pursuant to section 19057,
subdi vi si on (a),=" of the Revenue and Taxation Code
fromthe action of the Franchise Tax Board in denying the
clainms of Mortinmer and Catherine Chanbers for refund of
personal income tax in the anmounts of $4,547.84,
$1,830.13, and $3,229.94 for the years 1976, 1977, and
1978, respectively.

I/ Unress otherw se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the years in issue.



Appeal of Mrtiner and Catherine Chanbers .

The first issue presented in this appeal is
whet her appellants were residents of California during
1976, 1977, and 1978.

Before leaving California in the summer of
1976, w™r.Chanbers (hereinafter feferred to as appel | ant)
was a professor at the University of California,
Los Angeles. In 1976, however, ‘appellant accepted an
over seas aBp0|ntnent with the Education Abroad Program
sponsor ed ? the University of California, Santa Barbara.
On appel lant's Change in Enpl oynent Status form appel -
lant’s apP0|ntnent was considered to be a "tenporary
transfer fromthe Los Angel es canpus to the Education
Abroad Program Santa Barbara canpus." The appoi nt ment
was to extend fron1Ju!Y 1, 1976, to June 30, 1978.
Appel lant's wages, while in Germany, were paid by the
Regents of the University of California fromthe
Santa Barbara canpus. After conpleting his 24-nmonth
appoi ntent, appellant and his- w fe noved back to their
home in Los Angel es and mr. Chanbers resumed his teaching

in California.

For the taxable years 1976, 1977, and 1978, .
appellants filed nonresident LOIDt personal income tax
returns and did not include the incone earned by
M. Chanbers, while in Germany, as taxable incone.
Respondent determ ned that appellants were residents of
Cal i fornia for the taxable years in issue and issued
Notices of Additional Tax Proposed to be Assessed.
ApPeIIants paid the total amount due and filed clainms for
retund. Respondent denied the clainms and appellants
filed this tinely appeal

_ _ Respondent contends that apﬁellants remai ned
California residents because during their absence appel -

| ants rented their fan1|¥ home for a one-year period and

two six-month periods. hey continued to claimthe

Cal i fornia honmeowner's exenption on their hone for al

the years at issue and after their 24 months in Gernany,

they returned to their home and M. Chanbers resuned his

teaching at U C L. A  Respondent further contends that

appel | ants kept sufficient ties with California when they

mal nt ai ned savi ngs and checki ng accounts, and a safe

deposit box in California. M. Chanbers' salary was

deposited into his California bank account and appellants

held valid California driver's |licenses and kept two

aut omobi | es registered in this state. They also retained .;
the use of their California accountant. ‘
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_ ~ Appellants. contend that they were not
California residents during the period in issue for
several reasons. First, they did not returnto
California at any time during their 24-month absence.
Secondly, they opened bank accounts in Gernany, obtained
international driver's |icenses, and purchased an
aut omobi | e, pel l ants have stated that they could have
returned to California-at any time; however, M. Chanbers
had been replaced with a tenporary instructor who
occupied his office and who had a contract with the
University. M. Chanbers further contends that it was
not inpossible for himto have been asked to stay in
Cermany for a third year as sonme professors in simlar
situations had been asked to extend their appointnents.

~ Appel lants contend that they rented their house
out furnished because that was the only way they could
get it rented. Many of appellants' books and persona
Items were placed in storage with Bekins. The fanllr

aut omobi | es were either sold, placed in storage, or [ent
out to 'friends.

_Finally, appellants state that they opened ‘bank
accounts in Cermany, bought health insurance and
consul ted | ocal doctors iIn CGermany, and -joined soci al
groups in Cermany. Although they clearly intended to
return to California, appellants P95|t|on I's that during
their absence their closest connections were with Germany
and not with California.

~Section 17041 inposes a tax on the entire
taxabl e incone of every resident of this state.
Subd!V|S|on_(a? of section 17014 provides that the term
"resident” includes "[e]very individual domciled in this
state who is outside the state for a tenporary or
transitory purpose.” Respondent contends that appellants
were domciled in California, and that their journey to
Germany was for a tenporary or transitory purpose.

o Both parties agree that the Chanbers were
domciled in California during the years in issue.
Therefore, the sole issue presented is whether the
Chanbers were residents of California. For the reasons
expressed bel ow, we have concluded that appellants
continued to be California residents during their absence
fromthis state as their absence was for a tenporary or
tran5|tor¥ purpose. In the Appeal of David J. and Amanda

Br oadhur s deci ded b{_this poard on April 5, 19/6, We
summari zed the regulations and case law interpreting the
phrase "tenporary or transitory purpose" as follows:
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Respondent's regul ations indicate that
whet her a taxpayer's purposes in entering or
| eaving California are tenporary ortransitory
in character is essentially a question of
fact, to be determned by exam ning all the
ci rcunstances of each particular case.
[Citations.] The regulations also provide
that the underlying theory of California's
definition of "resident"-"is that the state
where a person has his closest connections is
the state of his residence. [Ctations.] The
purpose of this definition is to define the
class of individuals who should contribute to
the support of the state because they receive
substantial benefits and protection from  its
laws and government. [Citations.] Consistently
with these regulations, we have held that the
connections which a taxpayer maintains in this
and other states are an inportant indication
of whether his presence in or absence from
California is tenpprary or transitory in
character. [Gtations’] Sone of the-contacts
we have 'considered relevant are the nain-
tenance of a fam |y honme, bank accounts, or
busi ness interests; voting registration and
t he possession of a |local driver's license:
and ownership of real property. (Ctations.]
Such connections are inportant both as a
measure of the benefits. and protection which
the taxpayer has received fromthe |aws and
government of California, and also as an
obj ective indication of whether the taxpayer
entered orleft this state for tenporary or
transitory purposes. [Citation.]

O significant inportance in this case is the
fact that M. anbers was enﬁlozed by the Regents of the
University of California and he had absolute rights to
return to his job after his two-year contract wth the
Education Abroad Program expired. M. Chanbers was paid
by the raﬁents and did return to California as antici-
ated. en they returned, M. Chanbers resuned his

eachi ng E03|t|on and theﬁ moved back into their home,
Wth the know edge that they would be absent from
California for only two years, appellants rented their
home out for one single year period and for two Six-nonth

eriods. They continued to clai mthe honmeowner's exemp-
ion for their California home (see Appeal of Joe and
Goria Mrgan, Cal. st.ed. of Equal., July 30, 1985),

-4~
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which indicates that this home was their principa
resi dence;

The Chambers also retained their California
accountant, their checking and savings accounts, their
charge accounts and their driver's licenses. These facts
i ndi cate that appel | ants kept nunerous ties with
California. The burden of proof is on appellants to show
that respondent's determ nation of tax, ich is presunmed
to be correct, is, in fact, erroneous. (Todd v.

McColgan, 89 Cal.App.2d 509 (201 p.2d 4147 (1949).)
el[Tants have not met this burden. They neither
substantially severed their connections wth California
nor were gone |ong enough so as to cause us to concl ude

that their absence from California was anything other
than a tenporary or transitory absence. (See Apgeal of
Thomas k. and Gail G Boehne, Cal. St. Bd of Equal.,

Nov. 6, 1985.) Consequently, appellants continued to be
California residents during the taxable years in issue.

The second issue raised in this appeal is
whet her appellants are entitled to deduct travel, neals,
and | odgi ng expenses while in Germany on a tenporarY
assignment during the taxable years in issue. Appellants
contend that if they are found to be California residents
during the taxable years in issue, then they are entitled
to claimtravel, neals, and |odging expenses as
deducti ons.

~Section 17202, subdivision (a)(ZP, allows a
deduction for ordinary and necessary travel expenses,

i ncluding amounts expended for neals and |odging incurred
whil e the taxpayer is "amay fromhome in the pursuit of a
trade or business." Appellants, however, are incorrect
in their position that the determnation of a "tax honge"

I nvol ves the same considerations used for the deterni na-
tion of residency. The criteria for establishing a "tax
home® in connection with enployee business expenses is
different fromthat required for establishing a tax-
payer's reS|dence.d (Appeal of David C. and Livia P. f
Wensley, cal. St. Bd. of Equal., Oct. 27, 1981; Appeal O
EarT _and Mary J. Johnson, . 5. Bd. of EquaI.TBE—"“‘
June ZI, 1983.)

Because the deduction authorized by section
17202, subdivi-sion (a) (2), is limted to away-from hone
busi ness travel expenses, the "hone" for purposes of the
deduction is generally considered to be the place of an
individual 's enployment.  (Jones v. Conmissioner, 54 T.C.
734 (1970); Appeal of Harol 0T, and Yanda G Benedi ct,
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Cal, St. Bd. of Equal., Jan. 5, 1982.) According to this
definition, appellants' "tax home" was |ocated in Germany
during the taxable years in issue and their stay in
Germany does not qualify as being "away from hone."

For the reasons stated above, we nust sustain
respondent's action as to both issues.

®
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the claimof Mrtimer and Catherine Chanbers for
refund of personal income tax in the amunts of
$4,547.84, $1,830.13, and $3,229.94 for the years 1976,
197t7" andd 1978, respectively, be and the same is hereby
sust ai ned.

Done at Sacramento, California, this 6th day
O January , 1987, by the State Board of Equalization,
with Board Menbers M. Collis, M. pronenburg, ¥Mr. Bennett,
M. Carpenter and Ms. Baker present.
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Conwav 11. Collis , Chai rman
Ernest J. Dronepburc, Jr. ,  Member
William M. Bennett , Menber
Paul Carpentar . Member
Anne Baker* ,  Menber

*For Gray Davis, per Governnsnt Code section 7.9



