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BEFORE TEE STATE BOARD QJ? EQUALI ZATI ON
OF THE STATE OF' CALI FORNI A

In the Matter of the eal of
ApP % No. 85J-677-MA

BRUCE A. FOOTE )

Appear ances:

For Appel |l ant: Donal d E. Stevens
Attorney at Law

For Respondent: G ace Lawson
Counsel

OPINION

This appeal is made pursuant to section
18646%/ of the Revenue and Taxation Code fromthe o
action of the Franchise Tax Board in denying the petition
of Bruce A. Foote for reassessnent of a jeopardy assess-
ment. Of ,personal income tax and penalties in the anmount
of $56% for the year 1982 and in the anount of
$15,452 for the period January 1, 1983, to June 23,
1983.

1/ UnTess otherwi se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the year and period in issue.

2/ The Franchise Tax Board has abated the entire assess-
ment for 1982.
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Appeal of Bruce A Foote

The two issues raised in this appeal are
whet her appel | ant received unreported incone fromiilega
drug activities or fromother activities during the
appeal period, and if so, whether respondent properly
reconstructed the amount of that incone.

Sometime in md-June 1983 the Los Angel es
County Sheriff's Departnment |earned through a
confidential informant (hereinafter "CI") that appel!lant
had been selling cocaine. Using the CI, the Sheriff's
Departnent arranged a controlled buy of cocaine. On
June 22, 1983, the Sheriff's Department obtained a
warrant to search appellant's apartnent and in the
resul ting search discovered an 0'Haus Triple Beam Scal e,
five vials containing cocaine residue, a large plastic
baggi e containing twenty-four grams of marijuana,
nuuecous veapous, and ledgers indicacing cash cransac-
tions. Appellant and a roommate were arrested; but
charges of possession of marijuana and cocaine for sale
wer e never filed.

Based on appellant's sale of cocaine to the C
the seizure of the narcotics paraphernalia and | edgers,
and appellant's failure to file a tinmely 1982 tax return,
respondent issued jeopardy assessnments for taxable gears
1982 and 1983 (January 1,1983through June 23, 798 R in
the amounts of $20,634.36 and $21,050.58, respectively.

Appellant filed a petition for reassessnent
and a hearing was. held November 27, 1984. Eased on the
| edgers and post-hearing evidence subnmitted, the hearing
officer recommended an adjustnent downward of the
jeopardy assessments for both taxable years. The recom
mended reduced jeopardy assessnents were based on
information contained In appellant's |edgers and the
hearing officer's discussions with appellant and his
representative, Subsequently, respondent issued an
account abatement notice reducing the jeopardy o
assessnents. Later, respondent determ ned the remaining
j eopardy assessnment for taxable year 1982 shoul d be
abated I1n its entirety.

On aPpeaI, appel  ant argues that the
information relied upon by respondent in naking its
j eopardy assessment falls far short of the information
usually relied on in simlar cases and concludes that
there is insufficient information to conclude that

appel l ant was engaged in illegal sales of a contrcllied
subst ance. Moreover, appeallant argues that the various
adj ustnents which respondent has made indicates that
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Appeal of Bruce A Foote

respondent’s calcul ations are unreliable. Lastly,
contending that the records seized do not refer to sales
of a controll ed subst ance, but‘rather a T-shirt busi ness,

appel | ant argues that he should be allowed a cost-of-
goods-sol d deducti on.

Respondent answers that appellart has provided
no substantiation regarding the nature of the goods
al | egedl y Rgrchased and sold or of the incone thereby
deri ved. reover, respondent contends that the evidence

subm tted by appellant does not substantiate a cost-of-
goods-sol d deducti on.

Both the federal and state income tax regul a-
tions require each taxpayer to maintain such accounting
records as will enable himto file & correct return.
(Tveas. heg. & 1.44G6-1(a)(4) (138%).) I the laspayes
does not maintain such records, the taxing agency is
authorized to conpute his income by mhatev%r met hod will,
inits judgment, clearly reflect incone, he ‘exi stence

of unreported income may be denonstrated by anﬁ praatical
met hod of proof that is 'available (Davig'v. Unite

States, 226 F.2d331(6th Cir. 1955); ég_;gé_of Jonn_and
CodelTe Perez, Cal. St. Bd. of Equal., "Feb._16, 19" 71.)

Vet hemati cal exactness is not required. (Barbim V.
Conmi ssi oner, 40 T.C. 373, 377 (Q963).) Furthernore, a
regsoaable recons%ructio% o% igconefis presumed correct,
gprorﬁegust.axp?gsglaggr\i tUﬁitel:Jé %?a?es,prg\ééng’-arti 492, 496
(5th Cir. 1963); Appeal of Mircel C. Robles, Cal. St. Ed.
of Equal., June 28, 1979.) Ihe presunption is rebutted,
however, where the reconstruction is shown to be
arbitrary and excessive or based On assunptions which are
not supported by the evidence. (Shades Ridge Holding

Co., Inc. v. Commi ssioner, ¢ 64,275 T.C.M. gP-FD (1964
affd. sub nom, FrorelTa v. Conm ssioner, 361 r.2d 32

(5th Gr. 1966).7

The data relied upon by respondent in the
instant case in reconstructing appellant's incone was
derived frominformation contained in the affidavit for
the search warrant of appellan}'s house, the arregt
reports and evidence reports, |e€dger sheets seized at the
time of appellant's arrest, and a bank account recon-
ciliation. On this basis respondent determ ned that
during the period January 1, 1983, to June 23, 1983
apgel ant had a taxable income fromillegal drug sales of
$154,612 with a resulting tax liability of $15,452.
(Resp. Br., Ex. E.) This is the amount agreed upon by
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appel l ant at the hearing held Novenber 27, 1'984. (Resp.
Br., Ex E and Hg. Tr., p. 16.) Appellant still agrees
that this is the anount of unreported incone for the
period in question but argues that he should be given a
cost - of - goods-sol d deduction for his T-shirt inventory as
shown in his Exhibit 3. (App.'s Br., BEx. 3.)

According to appellant certain of the pages
in his personal. financial records reflected purchases of
goods for resale (T-shirts and other itenms of clothing.)
Appel l ant contends that he is, therefore, entitled to a
reduction for cost of goods sold. According to appellant
the cost of goods sold averaged 84.6 percent of the final
selling price. On this basis, appellant subnmits he is
entitled to areduction of $136,858 in the anount of
anrenorted income (from $161,782 to $24,914) and to a
correspondi ng reduction in the anmount of uis taz
liability.

CGeneral ly, cost of goods sold is conputed by
adding to the inventory at the beginning of the taxable
year the cost of nerchandise and material s purchased or
produced during the year, plus all other costs related to
obtaining or producing the nerchandise. This tota
represents the cost of goods available for sale. From
this total there is subtracted the inventory at the clase
of the taxable year. The remminder is the cost of gocds
sold. Wen that figure is subtracted fromtotal sales,
the result is the amount of gross income from saies.

In the instant case, appellant has failed to neet his
burden of proof with regard to the cost of any goods
sold. There has been no offer of proof with regard to
the anount of inventory or the cost of nerchandise
purchased or produced during the year. As such we are .
left with the agreed upon amount of $154,642 in 1
unreported incone for the period in question and no
correspending deduction for cost of goods sold. Because
of appellant's concession concerning the anmount of
unreported i ncone, we need not reach the question of

whet her appellantwas involved in any illegal sales of a
controll ed substance; however, we note that there is an
absence of other information suggesting any other income--
produci ng activity.

Appel lant's other argunent that the various
adjustnments to the original jeopardy assessnment on
respondent's part indicate that respondent's calcul ations
are unreliable is wthout foundation. Respondent’s
adjustments reflect every attempt to give appellant the
benefit of the doubt with respect to the various |edger
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entries and are a result of the resgo ent's hea
officer's meeting with appellant, PAER S Ran 3 0“‘”9
respondent's unreliability, the adjustnents reflect an

interest on respondent's part to reach afigure fully
supported by the evidence.

For the foregoing reasons,

respondent's action
inthis matter is sustained in all

respects.
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ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing t herefor,

| T I S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxatzion
Code, that the action of the Franchise Tax Board in
denying the petition of Bruce A FOOl& Tor reassessnent
of a jeoPardy assessment of personal incone tax in the
amount of $15,452 for the period January 1, 1982, to
June 23, 1983, be and the sane is hereby sustained.

Done at Sacranento, California, this 3rd day
af Decenber, 1986, by the State Board of Equalization,

W th Board Menbers Mr. Nevins, Mr. collis, Mr. Bennett,
M. Dronenburg and M. Harvey present.

Ri chard Nevins , Chai rman
Conway H. Collis . Member
WIlliam M Bennett , Member
Ernest J. Dronenburg, Jr. » Menmber
Wl ter Harvey* . Menmber

*For Kenneth Cory, per Government Code section 7.9
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ORDER DENYI NG PETI TI ON FOR REHEARI NG

Upon consi deration of the petition filed January 5,
1987, by Bruce A Foote for rehearing of his aRpeaI,fromt e
action of the Franchise Tax Board, We are of the opinion that
none of the grounds set forth in the petition constitute cause
for the grantmg t hereof and, accordingl }3 it is hereby denied
ai(_l%j_tha(tj our order of December 3, 1986, be and the sane I's hereby
af fi rmed.

Done at Sacramento, California, this 3rd -day of
Mar ch, 1987, by the State Board of Equalization, with
Board Members M. Collis, M. Dronenburg, M. Bennett,
M. Carpenter and us. Baker present.

Conway E. Collis , Chai r man
Ernest J. Dronenbura, Jr. , Menber
WIlliam M Sennett , Menber
Paul Carpenter , Menmber
Anne Baker * , Menmber

*For Gray Davis, per CGovernnment Code section 7.9
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