*86-SBE

T

BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A
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Pr esi dent

ror Respondent: Terry Collins
Counsel

| OP Il NION

This appeal is nmade pursuant to section
25666/ of the Revenue and Taxation Code from the
action of the Franchise Tax Board on the protest of
Phot o- Marker Corporation of California against progcsed
assessnments of additional franchise tax in the anounts of
$5,577, $8,513, and $14,246 for the incone years ended
June 30, 1977, June 30, 1979, and June 30, 1979,
respectively.

1/ Unless otherw se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the inconme years in issue,
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Organized in 1966, Photo-Marker Corporation of
California (~2r=inafter "appellant”) is a California
corporation engaged in the business of selling paper

machinery, and color analysis services to manufacturers
in the garmenaz industry. Its stock is wholly owned by
Phot o- Mar ker Zorporation Located in New York. The parents
corporation nas two subsidiaries in Flerida and Texas as
well as a New Yecrx affiliate involved in international
operati ons.

The chairman of the board of directors for
Photo-~#Marker Corporation is Leon M. Stern who also
perfornms the duties of chief executive officer for that
company. Tne treasurer and chief financial officer of
the parent coampany is Walter wWitrock. During the income
vears under raview, M. Stern and M. Witrock were
apparent|ly ofricers or enployees of appellant corpora-
tion. The record does not reflect what their positions
or duties were with the California subsidiary. W
observe, however, that Mr. Witrock is appellant's current
prasident and that appellant does not contest the treat-
ment of the two officers as enployees of appellant. Both
officers filed California resident personal incone tax
returas for all three incone years under appeal.

On its franchise tax returns for said income
years, appellant reported its incone on a separate
accounting basis. After conducting an audit, the
Franchi se Tax Bcard determ ned that appellant was part of
a single unitary business with its parent conpany and
three other subsidiaries. Consequently, respondent
redeterm ned appellant's California income by fornula
apportionnent of the conbined inconmes of all of the
Phot o- Marker entities and then issued the proposed . .
aglsessments of additional tax in October 1981. Following
respondent's denial of it5 protest against the deficiency
assessnents, appellant filed a tinmely appeal with this
Loard.

First, inits initial appeal letter, appellant
objected to the combination of its inconme and the appli-
cation of formula apportionnent procedures to the
resul tant conbined report. \Wen the income of a taxpayer
is derived £rom sources both within and wthout this
state, its franchise tax liability will be measured by
its net income derived fromor attributable to sources
wthin this state.. (Rev, & Tax. Code, § 25107.) |If the
taxpayer is engaged in a single unitary businoss witha
affiliated corporations, the income attr ibutable tO
California sources nust be determ ned by applying-an
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apportionnent fornmula to the total'inconme derived from
the conmbined unitary operations of the affiliated

conpani es. (Edison California Stores, Inc. v. McColgan,
30 Cal.2d 472 {183 pP.2d 16] (1947}.)

~ Respondent's determnation that appellant is
engaged in a single unitary business with its parent. and
other affiliated conpanies is presunptively correct, and
the burden is on appellant to show that the determ nation
i's erroneous. (Appeal of John Deere Plow Co, of Moline,
Cal. st. Bd. of Zqual., Dec. 13, 1961; Appeal. of Rikkoeman
International, Inc., Cal. st.-8d. of Equal., June 29;
1982.) AppelTant nust prove by a ﬁreponderance of the
evidence that, in the aggregate, the unitary connectlons
relied on by respondent are so lacking in substance as to
comoeal. the conclusion that a single integrated economc
enterprise did not exist. (Appeal of Saga Corpsration,
Cal. St. Bd. of Equal., June 29, 1982.) @gere, appellant
has inplicitly disputed the finding of unity but subse
quently failed to present any evidence on this issue.
I'ts unsupported statements simply denying respondent's
finding of a unitary business are insufficient to over-
cone the presumption of correctness attached to respon-
dent's deternination. (Appeal of New Home Sew nhg chi ne
Companv, Cal. St. Ed,. of Equal., Aug. 17/, 79382, Appeal or

Shachihata, Inc., US. A, Cal. St. Bd. of Equal., Jan, 9,
1979.)

Second, at the hearing on this matter, appei-
lant argued that, if the determ nation of unity was
upheld, then in the alternative, it contested the
correctness of resPondent's conputation of its payrol
factor. Specifically, appellant asserted that the
salaries of M. Stern and M. #Witrowk were improperly
attributable to this state.

Since appellant was engaged in a single unitary
business, it was subject to the apportionnment and alloca-,
tion provisions of the Uniform Division of Income for Tax
Purposes Act (upITPA), found in sections 25120 through
25139, in determning its inconme attributable ¢ and
taxabl e by California. (Rev. & Tax. Code, § 251t01;. Cal.
Admin. Code, tit. 18, reg. 25101, subd. (£).) Under
UDITPA, a taxpayer's incone attributable to this state is
determned by nultiplying its business inconme by a
fraction (comonly called the appeorticnment fornula), the
numerator of which is the property factor plus the
payrol|l factor plus the sales factor, and the denom nator
of which is three. (Rev. & Tax. Code, § 25128.) tThe
property, payroll, and sales factors are fractions, tne
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denoni nators or' which are conposed , of the taxpayer's

wor | dw de property values, payroll, and sales, respec-

tively, and the nunerators of which are cecmposed of the
taxpayer's California property val ues, payroll, and

sal es, respectively. (Rev. & Tax. Code, §§ 25129, 25132, ,
25134.)

Respandent's regul ation further explains that
section 25133 sets forth five tests, each of which nust
be passed before conpensation is considered not paid in
California:

Conpensation is paid in this state if
any one of the followng tests, applied
consecutively, are net:

(1) The employese'ssevrvice {f gariormed
entirely within the state.

(2) The enpl oyee's service is perforned
toth Wthin and without the state, but the ’
service performed without the state is
incidental to the enployee's servicz Wthin the
state. The word "incidental" ameans any service
which is tenporary or transitory in nature, Or
which is rendered In connection with an isolated
transacti on.

(3) If the enployee's services are
performed both within and without: this state,

the enployee's conpensation will be attributed
to this state:

(a) if the enployee's base of operations
isin this state; or

(8) 1if there is no base of operations in
any state in which some part of the service is
performed, but the place from which the service
Is directed or controlled is in this stae or

(cy if the base of aperaticns or the place
from which the service is directed or controlled is
not in any state in which sone part of the service

is performed but the enployee's residence .isinthis
state.

The t er m "base of operaticns® is the place

of nore or |ess permanent nature from which the
enpl oyee starts his work and to which he
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customarily returns in order to receive
instructions from the taxpayer or communications
fromhis customers or other persons or to
replenish stack or other materials, repair

equi pment, or perform any other functions
necessary to the- exercise of his trade or

prof ession at sone other point or points. The
term "place fromwhich the service is directed
or controlled" refers to the place from which

the power to direct or control is exercised by
the taxpayer.

(Cal, Adm n. Code, tit. 18, reg. 23133.)

In the present matter, appellant contends that
Messrs. Stern and wWitrock pecformed services in Nes? Lirk
as well as California. As directors and officers of the
parent conpany, appellant argues that their executive ,
duties in New York were nore inportant and permanent than
. their jobs in California. Even though they mght have
spent nore time in this state duriqg t he a?geal years,
appel l ant notes that the officers frequently travelled toO
New Yor k. Because its California subsidiary operations
were small in comparison to t hose of the parent company,
appel l ant adds that the base of operations for these two
officers was logically in New York, the site of corporate
headquarters. Moreove r, appellant takes the position
that the parent conpany always controlled and directed
the services of the two officers inasnuch as they were
elected by its board of directors to their positions and
“answerable to said board under their enploynment
contracts. Appellant thus concludes that salaries of the
two officers were not paid in this state but in New York
and excludable fromthe numerator of its payroll factor.
We cannot agree for the follow ng reasons.

Applying the first test under regulation 25133,
subdi vision (1), wenote that the Franchi se Tax Board
concedes that the two officers conducted business in both
California and New York and thus there is no dispute that
they performed services not entirely within this state.
Respondent argues though tha-t the second test under
subdi vision (2) does apply hecause the snmall amount of
time spent in New York by the officers shows that the
. services Ferforned there for the parent conpany were
. incidental to their corporate duties in California. In
our view, however, the services provided by #essrs. Stern
and Witrock tO Photo-dMarker Corporation in New York
cannot have been nerely tenporary or transitory in nature
if rendered in connection wth their ongoing and
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per manent positions as directors and officer; for the
parant conpany. Respondent has so nmuch as stated that it
"does not question the inportance of the duties performed

in N2w York." (Resp. Br. at 4.)

Whereas it is clear that these officers' ser-
vices were furnished both within and wi thout California,
the third test under regulation 25133, subdivision
(3)(A), states that their conpensation will be considered
to have been paid here if their base of operations was in
this state. Appellant has contended that the base of
operations for Messrs. Stern and witrock during the
appeal period was not in Califernia, but we believe that
the record supports. a findin? that it was. €Ve€Nn taouga
the corporate headquarters of the parent conpany may have
beei iu YEW Tori, appe llant i3 rovo2al2® *heot the pe rent
conpany had plans during the appeal period to establish
manufacturing operations in this state and to relocate
its headquarters to this state. Appellant has admtted
that M. Stern noved to California to supervise devel op-
ment of the new manufacturing facilities and ae returned .
to Yew York after the appeal period in 1934 when the .
conpang dropped its relocation plans. |n M. Witrock's
casa, based on his current title, we nust assunme that he
was pe=rmanently assigned to manage the California
subsidiary. Appellant has not provided any evidgﬂcf to
otherwi se explain his long-term presence here. e
both officers had continuing responsibilities to oversee
the affairs of the New York parent conpany, theK wer e
able-to discharge these obligations by making short-term
al beit regular, business trips to Yew York t0 zttend
meetings and prepare periodic reports. |n other words,
it appears fromthe record that the base of operations
for both officers during the incone years in guestion was
|located in California. Respondent’'s determination that
t he executive conpensation foE.these officers was paid in
this state will be sustained.--

2/ Since we have found that the base of operations for ‘
these enployees was in this state, It Is not necessary to

di scuss the applicability of the remaining tw compensa-—
tion tests under regulation 25133, subdivision (3).
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ORDER

Pursuant to the views exprzssed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T 18 HEREBY ORDERED, ADJURGED AND DECREED,
oursuant to section 25667 of the Revenue and Taxation
*Code, that the action of the Franchise TaxBoard on the
protest of Photo-Marker Corporation of California against
proposed assessmeénts of additional franchise tax in the
amounts of $3,577, $8,513, and $14,246 for the income
years ended June 30, 1977, June 30, 1978, and June 30,
1979, respectively, be and the sane is hereby sustained.

None ot Sacraments, Califsrnia.this 19th day
Of November , 1986, by the state Board of Equalization,

with Board Menbers M. Nevins, M. Collis, Mr. Bennett,
Dronenburg and M. Harvey present.

Ri chard Nevins , Chairman

Conway H. Collis , Member
WIlliam M Bennett . Menber
Ernest J. Dronenburg, Jr. , Yember
Wl ter Harvey* , Member

*For Kenneth Cory, per Government Code section 7.9
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