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OPI1 NI ON

This appeal is nmade pursuant to section
18646%/ of the Revenue and Taxation Code from the
action of the Franchise Tax Board in denying the petition
of Waldrip c. Edwards, Jr. for reassessment of jeapardy
assessnments of personal incone tax in the anounts of
$577, $544, $925, $1,131, and $1,050 for the years 1979,
1980, 1981, 7982, and 1983, respectively. After the
filing of this appeal, appellant paid the jeopardy
assessments in full. Accordingly, pursuant to section
19061.1, this appeal is treated as an appeal: fromthe
denial of clainms for refund.

@ I/ UnTess otherwise specified, all _section references
are to sections of the Revenue and Taxation Code as in

effect for the years in issue.
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OPINTION

This appeal is nade pursuant to section
186462/ of . the Revenue and Taxation Code from the
action of the Franchise Tax Board in denying the petition
of Waldrip C. Edwards, Jr. for reassessnment of jeopardy
assessments of personal incone tax in the anounts of
$577, $544, s$925, $1,131, and $1,050 for the years 1979,
1980, 1981, 1982, and 1983, respectively. After the
filing of this appeal, appellant paid the jeopardy
assessments in full, Accordingly, pursuant toc section
19061.1, this appeal is treated as an appeal fromthe
denial of clains for refund,

‘ 1/ Unless otherw se specified, all section references
are to sections of the Revenue and Taxation Code as in

effect for the years in issue-
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Appeal of waldrip C. Edwards, Jr. ‘

The question presented by this appeal is
whet her appel | ant has shown that his autonobile conver-
sion and repair activities were engaged in for profit.

Appel l ant, a design engineer and forner naval
chief engine man, was enployed full tinme by Lancea
Corporation during the appeal period and earned from
about $25,000 to al nost $50,000 during those years.
Appel | ant apparently was also an autonobile racing
ent husi ast and he had often converted or rebuilt
autormobil e. eng-ines for his. own use. Im 1979, appellant
al l eges that he began doing autonobile engine conversions
for others, i.e., putting nodern engines into ol der
cl assic. autonobiles, under the name "Edwards
Conversions." Appellant and his son apparently- did the
engi ne conversions at night and on weekends. Apgellant
al l eges that he and his son each spent an average of 3%
hours per week on the conversions, Be states that
| ater he began doi ng general repair and body wcrk as well
as engi ne conversions. Appellant reported net |osses for
Edwar ds Conversions during each of the five years on
appeal , ranging froms$6,621 to $70,943. The only gross
recei pts he reported from edwards Conversions were for .
1983, in the amount of $942, Appellant has alleged that
he had gross inconme from Edwards Conversions during the
years. 1979 through 1982, but has provided no proof of

either the amount or the existence of this alleged
i ncomne.

The Franchise Tax Board (FTB} conducted an
audit and determ ned that appellant was not engaged in. an
activity for profit. Appellant's clainmed Losses for
Edwar ds Conversions were disallowed and personal incone
tax jeopardy assessnments were issued. Appellant's
petition for reassessnent was denied, Leading to this
appeal ,

Section 17202 allowed the deduction of "all the
ordinary and necessary expenses paid ar incurred during
the taxable year in carrying on any trade or business,"
| nternal Revenue Code (IRC) section 162, applicable for
1983 (Rev.. & Tax, Code, § 172011, allowed the same trade
or business expense deduction. However, in the case of
an activity not engaged in for profit., section 17233 (and
| RC section 183), prohibited deductions attributable to
such activities, except for 'certain Limted deductions,
enumerated in subdivision (b) of section 17233 which are
mot involved in this appeal, ‘
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Appeal of waldrip C. Edwards, Jr.

Deductions other than those listed in _
subdi vision (b) of section 17233 are allowable only if
the taxpayer's primary intention and notivation in
engaging in the activity was to make a profit,

(Jasi onowski v. Conmi ssioner, 66 T.C. 312, 319 (1976).}
The taxpayer' s expectation of profit need not be
reasonabl e, but it rmust be a good-faith expectation
(Allen v. Conmssioner, 72 T.C. 28, 33 (1%79).) The
issue is one of fact and the burden of proving the
requisite intention is on the taxpayer,- (Allen v.
Conmmi ssi oner, supra, 72 T.C. at 34.) The taxpayer's
exuression of intent, while relevant, is not controlling;
the taxpayer' s motives nust he determined from all the
surroundi ng facts and circunstances, (Appeal of
Virginia R. Wthington, Cal, St. Bd. of Equal., Hay 4,
1983.)

The regul ati ons under Internal Revermue Code
secticn 182 list a numbar Of factors vhisch normally
shoul d be considered when determ ning whet her the
t axpayer has the requisite profit notive: ¢t} manner in
whi ch the taxpayer carries on the activity; (2} the
experti se of the taxpayer or his advisors: ¢(2) the tine
and effort expended by the taXﬁa er in carrying cn the
activity; (4) an expectation thaf assets used In the
activity may appreciate in value; ¢5) the success of the
taxpayer in carrying on other simlar or dissimlar
activities; (6) the taxpayer's history of incone or
| osses with respect to the activity: (7) the anmount of
occasional profits, if any, which are earned: ¢8) the
financial status of the taxpayer; and (9) elements of
personal pleasure or recreation. (Treas. Reg.

§ 1.183-2(b).) After reviewing the facts as set forth in
the record, we find that appellant has not met his burden
of proving that his primary notivation in engaging in
this activity was to make a profit,.

Al t hough no one factor is determnative of the
taxpayer's intention to make a profit, the absence of
reported income from appellant's activity, coupled with
large clainmed deductions, suggests strongly that the
generation of tax deductions, which could be of fset
agai nst appellant's income from his regular enploynent,
was nore I nportant than the generation of any profit,
(Alcala v. Conmissioner, ¢ 84,664 T.C.M. (P-H) (1984).)
There is |iftTe in this record to refute or negate this
strong suggestion.

el lant contends that the additional repair
and body work which he began doing after the first year
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was undertaken with an intent to improve profitabiiity.
\What ever changes appellant made in his operation, they
obviously did not increase profitability, since he
reported no incone at al.1 until 1983, minimal income in
that year, no profit in any year, and large |osses every
year. For at |least four years, we have no evidence that
aneIIant worked on any cars for anyone else, Appellant
al so states that he tried to pronote his business, but he
has not given us any evidence of how, when, or where this
was done.

Appel | ant' s background i ndi cates that he had
expertise wth engines. However, there is no evidence
that he had any expertise with body and fender work or in
running a small business, Nor does he allege that he
consulted with any experts in either of these areas. The
record |acks any proof of the time appellant spent on his
activity and appellant alleges only that he and his-son
each spen~t an average of 35 hovrs a veek ®"when work wes
avail able," (App. Br. at 5.) Since we have little
indication that work was available during these five
years, Wwe nust assume that appellant's time spent on this
activity was m ni mal

The regulations state that "substantial inconme
from sources other than the activity (particularly if the
| osses fromthe activity generate substantial tax
benefits) may indicate that the activity is not engaged
in for profit especially if there are personal or
recreational elenments involved," (Treas. Beg.

§ 1.183-2(b)(8).) Although, as appellant points out, his
income nay not be as high as- that of some people in cases
such as this one, it was substantial enough to realize a
tax benefit fromthe large |osses and, apparently; to
provi de adequate support for himin spite of the |arge
cash outlays for Edwards Conversions. In addition, there
clearly were el ements of personal pleasure involved in
appel l ant's engi ne work.

We Dbelieve that the factors nentioned hy
appellant as indicating a profit notive are too few and
too unsupported to carry appellant's burden of proof in
*Iight of the history of |osses, virtually no inconme, a
relatively substantial inconme from other courses, |ack of
busi nessl | ke conduct, and the personal or recreational
el ements of the activity. Therefore, the FTB's action
nust be sustai ned.
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was undertaken with an intent to improve profitability,
What ever changes appellant made in his operation, they
obviously did not increase profitability, since he
reported no income at all until 1983, mn-imal income in
that year, no profit in any year, and large |osses every
year. For at |east four years, we have no evidence that
appel | ant worked on any cars for anyone el se, Appellant
also states that he tried to pronote his business, but he
has not given us any evidence of how, when, or where this
was done.

Appel I ant' s background indicates that he had
expertise with engines. However, there is no evidence
that he had any expertise with body and fender work or in
running a small business. Nor does ae allege that he
consulted with any experts in either of these areas, The
record | acks any proof of the time appellant. spent on his
activity and appel | ant alleges only that he and his son
eacu spent an average of 32 aours ¢ veek "when worl was
avai |l able. " (App. Br. at 5.) Since we have. little
indication that work was available during these five
years, we nust assune that appellant's tine spent on this
activity was mnimal,

The regul ations state that "substantial incone
from sources other than the activity (particularly if the
| osses fromthe activity generate substantial tax
benefits) may indicate that the activity is not engaged
in for profit especially if there are personal or
recreational elenments involved." (Treas. Reg.

§ 1.183-2(b}(8).) Although, as appellant points out, his
i ncome may not be as high as that of sone ﬁeople i n cases
such as this one, it was substantial enough to realize a
tax benefit fromthe large |osses and, apparently, to
provi de adequate support for himin spite of the large
cash outlays for Edwards Conversions. In addition, there
clearly were elements of personal pleasure involved in
appel l ant's engi ne work.

We believe that the factors nentioned by
appel l ant as indicating a profit notive are too few and
too unsupported to carry appellant's burden of proof in
|I?ht of the history of losses, virtually no incone, a
relatively substantial inconme from other courses, | ack of
busi nessl i ke conduct, and the personal or recreational
el ements of the activity. Therefore, the FTB's action
nmust be sust ai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the clainms of waldrip C. Edwards, Jr. for refund
of personal incone tax in the amounts of $577, $5'44,
$925, $1,131, and $1,050 for the years 197%, 1980, 13981,
1982, and 1983, respectively, be and the same is hereby
sust ai ned,

Dane at Sacranmento, California, this 19th day
of Novenber, 1986, by the State Board of Egualization,
w th Board Menbers M. Nevins, M. Collis, M. Bennett,
M. Dronenburg and M. Hakvey present.

Ri chard Nevi ns , Chai r man
Conway H Collis . Menber
Wlliam M Bennet t , Member

Ernest J. Dronenburq, Jr. ,Member
Wl ter Harvey*

, Member

*For Kenneth Cory, per Governnent.Code section 7.9
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