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OPINTIGON

This appeal is nade pursuant to section
185931/ of the Revenue and Taxation Code fromthe
action of the Franchise Tax Board on the protest of
Davi d Chow agai nst proposed assessnments of additiona
personal income tax and penalties in the total amounts of
$3,267.60, $1,039.95, and $11,501.70 for the years 1968,
1969, and 1972, respectively.

L)

1/ Unless otherwise specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the years in issue.
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Appeal of David Chow

Two issues are presented in this appeal. The
first issue is whether respondent's assessnents based on
federal assessments are correct, The second issue is
whet her respondent properly inposed civil fraud
penal ties.

On Septenber 5, 1975, appellant pled Pui!ty to
a charge of willfully attenpting to evade federal. incone
taxes. The plea was entered in a federal district court
in California and allegedly relates to the years in
Issue. The guilty plea ended a |lengthy federal crimna
fraud |nvest|gat|on of appellant's Dbusiness affairs for
the period 1966 through 1974.

Based on the crimnal proceedings, the Interna
Revenue Service (IRS) began an audit to determne appel-
lant's ﬂroper tax liabilities. As a result of this
audrt, the iks added unreportad income frow appellant's
real estate partnerships and disallowed numerous business
expense deductions, either because the expenses were
personal expenses or because appellant could not substan-
tiate them For 1972, a large capital gain fromthe sale
of stock was added to income, Finally, civil fraud .
penalties were inposed. Utinmately, ‘appellant and the IRS
{eaghfd an agreed settlenent of hi's federal income tax

lability.

The I RS notified respondent of the agreed audit
changes and respondent issued proposed assessnents which
!ncorRorated the changes. Appellant protested, contend-
ing that he had not agreed to the federal adjustments on
the merits but for settlenent Eurposes only.  Respondent
affl{nﬁg Its assessnments and this tinely appeal
resul ted.

pel l ant contends that respondent's assessment

shoul d not be based on the |IRS settlenent for severa
reasons. First, appellant contends that the settlement
was forced upon himas a result of entrapnent. Secondly,
the IRS settlenent allowed net Qperatlng | oss carrybacks
and carryforwards which California |aw does not allow.
Final |y, appellant contends that he has unreported
expenses which were not considered. Appellant also
argues that the incone fromthe stock transaction was
properly reported in 1973 because even though he received
the nmoney in 1972, the funds were placed in escrow in
case there was a |egal problemw th the sale and

appel lant would be required to return the noney.
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A deficiency assessment issued by respondent on
the basis of a federal audit report is presuned to be
correct as to issues of fact, and the burden is on the
taxpayer to prove that respondent's determnation is in
error. Todd v. mécdigan;, 89 cal.App.2d 509 [201 P.2d
414] (1949).) Appe veilant itially contends that
respondent incorrectly relied on the federal audit
because the IRS applled net operating |oss carrybacks and
California did not. W have consistently held that where
taxpayers agreed to federal adjustnents which did not
result in substantial federal tax liability because of
net operating |oss carrybacks, the presunption of
correctness still attaches to the assessnent. (?@peal of
Von Housen Motors, Cal. St. Bd. of Equal., Mar.

1982.)

_ Apﬁellant al so contends that the settl|enent
upon which the state assessnents are based was forced
Uﬁon hi m and shoul d not be binding. Again, we have held
that where the final federal action resulted froma
settlement agreenent which the taxpayer made with the
| RS, the presumption Of correctness remains in effect.
(dppeal of Robert B. and Patricia Silver, Cal. St. Bd. of
EGusl., Oct. 14, 1982.)

Appel [ ant next argues that he incurred business
expenses which were never reported. No evidence,
however, has been presented to support this contention.

"Wthout this evidence, we cannot concl ude that

resaondent's action is incorrect. (See Appeal of Barbara
P. Hutchinson, Cal. St. Bd. of Equal., June 29, 198Z.)

Finally, we nust resolve the question of

whet her the income fromthe sale of certain stock should
be reported in 1972 or 1973. The facts indicate that
aﬁpel ant actually received the nmoney fromthe sale of
the stock in 1972. Because of potential |egal problems,
appel l ant placed the funds in a trust fund until 1973.
Appel I ant regarded the funds as incone for 1973 as he
kept the proceeds in a trust fund during 1972.

Section 17571, the California counterpart to
;nffrnal Revenue Code section 451(a), provides as
ol | ows:

_ (a) The anmpunt of any item Of gross

| ncone_shail be included in the gross | NCONe
for The Taxabl € _year_1n which recerved by the
taxpayer, unless, under the nmethod of
accountrng used i'n conputing taxable incone,
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such amount is to be properly accounted for as
of a different period. (Enphasis added.)

_ It is well established that, as a general rule,
the gains, profits, and inconme of a cash basis taxpayer
shal I be included in gross income for the taxable year in
which they are received.' (Appeal of J. Bryant and
MaryAnn Kasey, Cal. St. Bd. of Equal., Feb. 26, 1969.)
AppelTant received the funds in 1972.  Because he was . .
concerned over potential |egal ﬁroblens, upon the advice
of his accountant and attorney he placed the funds in a.
trust account. He was not, however, required to do so.
Because his actions were voluntary, we must conclude that
his right to the funds was not restricted in any way and
that when he received the noney in 1972, the amountS were
oropsrly held to be ineludible in his 1973 gross incomne.
{hbrth Armerican 0il Consolidated v. Burnet, 286 U S. 417

76 L. Ed. 1197] (1(9327.)

The final issue in this appeal is whether a

fraud penalty, asauthorized bg section 18685, was
" properly inmposed. \Vhile the burden of proving fraud is

upon respondent, we have held that a prlorwﬁullty pl ea
operates as an adm ssion against interest ich, by
itself, can JUStIfY a fraud penalty if not adequately
expl ai ned away by the taxggyer. (Appeal of Robert V.
Erilane, Cal.” St. Bd. of Equal., Nov. 12, I974.)
In this case, appellant pled guilty to federal crimna
charges of wlltully attenptln? to evade federal incone
taxes. Al though appellant contends that this plea was
forced upon him because of an entrapment by federal
agents, no evidence has-been presented in support of this.
contention. Under these circunstances, the action_ of
respondent as to the fraud penalty nust Dbe sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of David Chow agai nst proposed assessments of
addi tional personal income tax and penalties in the total
amounts of $3,267.60, $1,039.95, and $11,501.70 for the
years 1968, 1969, and 1972, respectively, be and the sane
I's hereby sustained.

Done at Sacramento, California, this 29th day
ofJuly | 192¢, by the State Beard of ®Bgualization,
w th Board Menbers M. Nevins, M. Bennett, M. Dronenburg
and M. Harvey present.

Ri chard Nevins , Chai rman
WIlliam M Bennett . Menber
Ernest J. Dronenburg, Jr. . Menber
Wl ter Harvey* ,  Menber

,  Member

*For Kenneth Cory, per Government Code section 7.9
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BEFORE THE STATE BOARD OF EQUALI ZATI CON
OF THE STATE OF CALIFORNI A

In the Matter of the Appeal of )
)
DAVI D CHOW )

No. 81A-1199-SW

ORDER DI SM SSI NG _PETI TI ON_FOR REHEARI NG

Upon consideration of the petition filed September4,
1986, by Davi d Chow for rehearing of his appeal from the action
of the Franchise Tax Board, we are of the opinion that
aPpeIIant'_s petition for rehearing should be dismssed for |ack
or |

urisdiction since it was filed nmore than 3odays fromthe
date of the Board's determnation of the appeal. TTherefore, it
s hereby ordered that the petition be and the same is hereby
dism ssed and that our order of July 29, 1986 beand the same

I's hereby affirmed.

Done at Sacranento, California, this 16thdaY of
June, 1987, bythe State Board of Equalization, yitn Board
Members M. Collis, M. Dronenburg, M. Bennett, M. Carpenter
and Ms. Baker present.

Conway H Collis , Chai rman
Ernest J. Dronenburg, Jr. , Menber
W liam M. Bennett . Member
Paul Car pent er » Menber
Anne Baker * » Member

*For Gray Davis, per Governnent Code section 7.9
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