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OPI1 NI ON

This appeal is made pursuant to section 18593/
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Philip J. and
Cenevi eve vogel against proposed assessnents of addi-
tional personal income tax in the anounts of $5,072.05,
$5,087.00, and $7,744.00 for the years 1979, 1980, and

1981, respectively'.

1/ Unless &) Merw se speci fi ed, al | section references
are to sections of the Revenue and Taxation Code as in
effect for the years in issue.
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_ The issue presented is whether certain item zed
deductions claimed by appellants for the years 1979
through 1981 were properly disallowed by respondent due
to lack of substantiation.

Philip J. Vogel (hereinafter appellant) is a
neurosurgeon who, along with his wife Genevieve, is also
en?aPed In the operation of a ranch known as the Lenwood
Alfalfa Ranch in Lenwood, San Bernardino cOunt¥,'California.
On their 1979 personal income tax return, appellants
i ndicated that, pursuant to a deed allegedly recorded
January 23, 1979, they_had gifted 75 acres of the Lenwood
Ranch to the Congregational Church of Human Morality
(hereinafter Church) valuing such land at $2,500 per
acre, and, reduced by certarn limtations not at Issue
here, claimed a tax deductible charitable contribution
(Resp. Ex. A-3.) Again, on their 1980 return, appellants
reported an additional gift of 1,065 acres of the Lenwood
Ranch to the Church, valued the land at $1,000 per acre,
and, again reduced by certain limtations not at issue,
clainmed another tax deductible charitable contribution
(Resp. Ex. B-3.) No indication of the date of transfer
‘by appellants was made on the 1980 return. Wiile there
was a | oan fromthe Federal Land Bank outstanding on the
transferred land, the liability was retained b appellants
and not formally transferred to the Church,. e to the
| arge amount of the contributions in 1979 and 1980 which
resulted in certain dollar limtations as to deductions
in those years, appellants claimed a charitable deduction
carryover to 1981 for the excess of the transfers previ-
ously made. (Resp. Br. at 4.)

On January 20, 1980, aﬁpellants | eased back
fromthe Church some or all of the ranch_|and which they
had transferred to it. (Resp. Ex. 0.) The terns of the
| ease provided that the inconme fromthe ranch would be
used to defray "all expenses including paynent on the
| oan to the Federal Land Bank and taxes." The |ease fur-
. ther PrOVIded that any funds remaining woul d be divided
equal |y between the Church and appellants. |If a loss
occurred, the parties agreed that appellants would sus-
tain all of it. Part of appellants'|ease paynents nade
in 1980 and 1981 were made directly by appellants to the
Federal Land Bank in payment for siuch’loan. On their
personal income tax returns for those years, appellants
deducted such paénents, i ncl uding those amounts paid
directly to the Bank, as rent.

pel | ant al so servedas one' of the directors
of a nonprofit organization known as the Doctor's Defense
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League (hereinafter League). The Articles of I|ncorpora-
tion for the League indicate that it was organized in
April of 1975 "pursuant to the Ceneral Non-profit Corpo-
ration Law of the State ofCalifornia" (Resp. Ex. Q at 2)
and that it was not organized for "pecuniary gain or
profit” but was "organized solely for nonprofit purposes”
and its property was irrevocably dedicated to certain
"charitable, scientific, educational” pur poses. (Resp.
Ex. @ at 4.) These purposes enconpassed “the education
of licensed menbers of the medical profession in matters
pertaining to clains, settlement, and judgnents involving

prof essional negligence . . . specifically in the fields
of prevention avoi dance and nmanagement of unmeritorious
claims . . . ." (Resp. Ex. g at 1.) Near the tine of

the League's organization, appellant co-signed a note

with the League. \Wen the League failed in 1980, appel-

| ant was required to honor that note. Appellants deducted
the anmpunts paid on such note as ordlnarg and necessary
busi ness expenses incurred in 1980 and 1981, denoting

such paynments as representing mal practice insurance
expenses.

~ Upon audit, respondent, while not questioning

the legitimacy of the Church as a rellglous or gani zat i on
(Resp. Reply Br. at 3), concluded, that the Church was not
"created or "organized in the United States or in_any
possession thereof" as is required by section 17214, sub-
division (b)(l), in order to be deductible. In addition,
respondent questioned whether certain of the gifts had
been made at all; if so, whether such gifts were, in
_fact, made to the Church; and whether the Church made
paynents towards appellants' personal obligations.

(Resp. Reply Br. at 3.) Since appellants did not answer
respondent'S questions to its satisfaction, respondent
concl uded that appellants had not net their burden of
proving its determnation to be incorrect and, accord-,
ingly, disallowed the claimed charitable deductions at

| Ssue.

In addition, respondent determ ned that pursu-
ant to the |ease agreement with the Church, certain pay-
ments denoted as rent were, in fact, paid directly to the
Federal Land Bank in satisfaction of the |loan rather than
to Lhe(Purported | essor. Since the underlying liability
remained in appellants' nanes rather than the lessor's
nane, respondent disallowed appellants' clainmed renta
expense to the extent allocable to such |oan paynments
concluding that the substance of such paynents was the
satisfactron of their own personal obligation. (Resp.
Reply Br. at 4.)
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Lastly, respondent determned that appellants
had not established that the paynments made to the League
were used for malpractice paynents as originally clained
or to provide legal defense for them Accordingly,
respondent disal 'owed appel | ants' deductions for such
paynents. 'Instead, respondent concluded that since the
underlying loan was nmade close to the time the League was
formed, such loan was |ikely made by appellants as
investors to start a business. (Resp. Reply Br. -at 5.)
On this basis, respondent allowed the payments made in
the years at issue as a capital loss rather than as an
ordinary and necessary business expense.

In accordance with these adjustnents, respon-
dent issued proposed assessments. Appellants protested
and respondent's denial of that protest led to this
appeal .

It is well settled that deductions are a matter
of legislative grace and that the taxpayer nust show that
he is entitled to any claimed deduction. (See, e.g., New
Colonial lce Co. v. Helvering, 292 US. 435 (78 L. Ed.

13487 (1934).) Ihe taxpayer nust be able to point to an
aﬁpllcable statute and show by credi bl e evidence, rather
than nmere assertions, that his clainmed deduction cones
withi? the terns of th%t L?téa,ltutet. 14 Ne'\&vpCollom?I I_Ice Eo

v. He ver;n%, supra, .S, a ; peal_of Linn L.

an rrie E.%lﬂli ns, Cal. St. Bd. of Equal., Nov. 13,

1980.)

As indicated above, respondent contends that
appel I ants' contributions to the Church are not deduct-
i bl e because the Church was not "created or organized in
the United States or in any possession thereof" as is
required by section 17214, subdivision (b)(l). Appel-
| ants have submitted the co%y of a document purporting to
be a charter fromthe Church of the Conmandnents, dated
January 1, 1974, which states that a charter had been
granted to a church of a simlar, though not identical
name, which was then located in Portland, Oregon. (See
Resp. Ex. N.) However, as respondent points out, this
docunent is self-serving and |acks the authenticity that
woul d be expected froma bona fide charitabl e organiza-
tion. We agree. This alleged charter, standing alone,
Is clearly not the type of credible evidence which is .
required. = (See Appeal of Linn L. and Harriett E_Collins,
supra.) Accordingly, based upon the record presented, we
must find that appellants have not shown that the ' Church
was “"created or organiied in the United States or in an%
possession thereof™ as is required and respondent nust Dbe
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sustained with respect to this issue. Having so con-
cluded, there is no reason to review respondent's alter-
native reasons for denying appellants@ charitable deduc-
tions to the Church.

As indicated above, respondent also disallowed

%ﬁpellants' deduction of rental paynents paid to the

urch for the ranch [and contending that such payments
were applied, at |east ]n_Part, to their own liability,
being the nortgage liability to the Bank noted above.
Respondent concludes that "the substance of the transac-
tion was that appellants nade repaynents toward their own
| oan obligation, although an attenpt was made to use the
Church as a conduit." (Resp. Br. at 14.) Appellants
answer that it is clear fromthe |ease agreenent that
such | oan paynments were required to be nmade from income
fromthe ranch and that they would be required to sustain
al, losses. (App. Br. at 2.) However, as indicated
above, since the loan from the Bank was never transferred
to the Church, appellants and not the Church woul d get
the-benefit of any paynents nade from the reduction of
the liability. Accordingly, it cannot be said that the
Church benefited from any paynents made to the Bank
whet her denoted as rent or not and such paynents coul d
not be characterized as paynents of rent to the Church.
In this light, respondent's disallowance of appellants'
rental R?ynents which were applied to the |oan nust be
sust ai ned.

Lastly, respondent disallowed deductions for
payment s a%PeIIants.nade to the Doctor's Defense League
in 1980 and 1981 which they had denoted as nedical nal-
practice insurance payments in their returns. As indi-
cated above, these paynments resulted fromthe default of
a loan co-signed by appellants in 1975 which appellants
were required to honor when the League.later failed.

Concl uding that such |loans were |ikely made as investors
to capitalize the League, respondent allowed the paynents
made In the years at 1ssue as a capital loss rather than
as an ordinary and necessary business expense. A?RE|_

| ants now argue that while the League was not in the
busi ness of payi ng nal practice clains (i.e., as a nedical
mal practice insurer), it was in "the business of provid-
ing for legal defense to its nenbers and therefore quali-
fleg fs an insurance type business expense." (app. Br.

at 2.

I's, of course, well settled that in order to

| t
be deductible as an ordinary and necessary business
expense, a taxpayer nust show that such expenditure is
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rofit notivated. (Appeal of Everett R and Eneline H.

aylor, Cal. St. Bd. of Equal., June 2, 1971.) Appel-
ants™ paynents to the League were clearly not for

medi cal nal practice insurance as initially clained in
their returns. Afpellants now all ege that the League
provided for the e?al defense of its menbers, but no

evi dence of such defense has been presented. |ndeed,
there is nothing in the record that would establish that
appellants' payments to the League were in anK-may profit
nmotivated. On this basis, we nust conclude that Trespon-
dent's disallowance of the paynents to the League as
ordlnarydand necessary business deductions nust be
sust ai ned.

_ For the reasons cited above, respondent's
action nust be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Philip J. and Genevieve Vogel against proposed
assessments of additional personal incone tax in the
anounts of $5,072.05, $5,087.00, and $7,744.00 for the
years 1979, 1980, and 1981, respectively, be and the sane
I s hereby sust ai ned.

Done at Sacranmento, California, this 6th day
of Mg , 1986, by the State Board of Equalization
W th B%ard Menbers M. Nevins, M. Collis, M. Bennett,
M. Dronenburg and M. Harvey present.

Richard Nevins ,  Chai rman
Conway H. Collis - » Menber
WIlliam M Bennett . Menber
Ernest J. Dronenburg, Jr. . Menber

VWl ter Harvey* ,  Menber

*For Kenneth Cory, per Covernnment Code section 7.9
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same is

BEFORE THE STATE BOARD OF EQUALI ZATI CON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;
PH LIP J., asp CGENEVI EVE VOGEL )

No. 84A-1329-GO

ORDER DENYI NG PETI TI ON FOR REHEARI NG

Upon consideration of the petition filed June 12,
1986, by Philip J. and Genevieve Vogel for rehearing of their
aﬁpeal_fron1the action of the Franchise Tax Board, we are of
the opinion that none of the grounds set forth in the petition
constitute cause for the granting thereof and, accordingly, it
IS herebK deni ed and that our order of May6, 1986, be and the
ereby affirned.

Done at Sacramento, California, this 29th day of
July, 1986, by the State Board of Equalization, with Board
Merber s I\/{ Nevins, M. Bennett, M. Dronenburg and M. Harvey
present .

Ri chard Nevins , Chai r man
Wl liam M Bennett , Menber
Ernest J. Dronenburg, Jr. , Menber
Wl ter Harvey* . Menber
. , Menmber

*For Kenneth Cory, per Government Code section 7.9
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