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OPI NI ON

This appeal is made pursuant to section 18593/
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of David and Col die
Krechman agai nst a proposed assessnent of ad |t|0ﬂal
peragonal incone tax in the amount of' $6,645 TOr the year
1980.

1/ Unress otherw se specified, all section ref erences
are to sections of the Revenue and Taxation Code as in
effect for the year in issue.
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_ The issue presented is whether appellants have
established that they are entitled to a greater theft
| oss deduction than allowed by the Franchise Tax Board.

On April 16, 1980, two knife-w elding assail-
ants entered and ransacked appellants' hone, f eeln% with
appel I ants* noney and uni nsured Lemelry: Sone of the
jewel ry had been acquired through inheritance and the
rest had been purchased_durle appel | ants' 47 years of
marriage. Before retiring, . Krechman was a successf ul
busi nessman who had to travel extensively. He testified
that, during these travels, he purchased a great deal of
jewelry but did not maintain records of the purchases.

On their 1980 lojnt California personal incone
tax return, appellants clained a theft |oss deduction_of
$100,900. Upon audit, the Franchise Tax Board determ ned
that due to lack of substantiation, aggellants wer e
entitled to a deduction of only $18,950. It issued a
proposed assessnent reflecting that determ nation and,
after considering appellants' protest, affirmed the
proposed assessment. This :timely appeal foll owed.

Section 17206 al | owed a deduction for |osses by
theft of roBerty not connected with a trade or business
(after a $100 exclusion), if not conpensated for b
insurance or otherwi se. The above statute was simlar to
its federal counterpart, section 165 of the Interna
Revenue Code. Therefore, cases interpreting section 165
arethl ghllyﬂaoe(arsu(a|\s/‘|9veI as to the groper48ppl |1cat| o_?d 0503
sect1 on . anl ey v. McColgan, Cal.App.

(121 P.2d 45] (1942).) Tthe thefl ioss deduction is
limted to the lesser of either an anount equal to the
fair market value ofthe property or the adjusted basis
for determning loss fromthe sale or other disposition
of the property involved. (Treas. Reg. § 1.165-7(b)(1l).)

Respondent does not question the fact that the

theft occurred. Therefore, the sole issue is a factua
uestion of substantiation of the anounts involved.

pel lants produced two witten apPralsaIs whi ch had been
prepared for insurance purposes. The first, dated 1963,
apprai sed 13 pieces of jewelry at $16,350. The second,
dated 1971, anralsed one piece of jewelry at $2,600.
Respondent al | owed aﬁpellants a deduction for the
apprai sed value of these 14 items; but allowed no deduc-
tion for any other itens.

, Appel | ants have presented this board with a
| i st and description of various pieces of jewelry they
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al lege were stolen and have testified that to the best of
their recollection the cost of these items was over
$101,000. They explained that they did not obtain
apprai sals of, or insurance covering, all their jewelry
because the cost was prohibitive. spite the weakness
of appellants' evidence as to the value of the jewelry,
this board finds appellants to be credible wtnesses and
I's convinced that appellants owned and |ost nore jewelry
than the items |isted on the two appraisals. |n cases
where the taxpayer has established that a theft |oss
occurred but has not established the amount of the |oss,
courts have frequentl aPplled the Cohan rule and esti-
mated the amount of the loss. (See, e.g., WIIlis v.
Conmi ssioner, 180,304 T.CM (P-H (1980); wWallach v.
Commi ssioner, ¢ 51,129 T.C M (P-H) (1951).) W Delieve
t hat apﬂllcatlon of the_Cohan rule is aPproprlate in this
case. owever, inthe absence of supporting records, we
will "bear heavily" against appellants "whose inexacti-
tude is of[their] own making." (Cohan v. Comm Ssioner
39 P.2d 540, 544 (2d Cir. 1930).) Using our best |udg-
ment, we find that appellants are entitled to an addi-
tional theft |oss deduction in.the amunt of $20, 000.

~ For the above reasons, respondent's action nust
be nodified.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T |'S 4EREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of David and Col di e Krechman agai nst a proposed
assessnent of additional personal incone tax in the
amount of $6,645 for the year 1980, be and the sane is
hereby nodified in accordance with this opinion

Done at Sacramento, California, this 9th day

O April A0RA,. by the state Board of Equalization,
with Board Membersmr. Nevins, M. Collis, . Bennett and
M. Harvey present.
Ri chard Nevi ns , Chai rman
Conway H Collis . Menmber
WIlliam M Bennett . Menber
VWAl t er Harvey* , Member
. Menber

*For Kenneth Cory, per Government Code section 7.9
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