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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNI A

In the Matter of the eal of
. AP )) NO. 84R-478-MW

MAGNUS F. AND DEN SE HAGEN )

For Appellants: Douglas . Ammrerman
Certified Public Accountant

For Respondent: David Lew
Counsel

OPI NI ON

Thi s ai?eal I's made pursuant to section 19057,
subdi vision (a) of the Revenue and Taxation Code

fromthe action of the Franchise Tax Board in denying the
clai m of Magnus F. and Denise gagen for refund of "per-

. slgggl incone tax in the amount of $53,362 for the year

17 Unlfess otnerw se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the year in issue.
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Appeal of Magnus F. and Deni se Hagen

The question presented by this appeal is whether
appel lants were entitled to exclude from tax preference
I ncone the unrecognized portion of the gain fromthe
installment sale of "small business stock"™ for the year
1982.

On their joint return for 1982, appellants
reported capital gains fromthe installnment sale of
stock. The stock had been held for nore than five years,
havi ng been acquired on January 1, 1974, and sold on
August 3, 1979, and qual|f|eﬁa s "'small business stock,"
as defined in section 18161. The unrecogni zed
portion of the capital gain was reported as preference
I ncome pursuant to section 17063, subdivision (g).

Appel lant later filed an amended return, excluding the
unrecogni zed portion of the gain from preference income,
and claimed a refund. Their claim was based on section
17063. 11, enacted in 1981, which excluded gain from the
sale of small business stock. from preference income.
Respondent denied the claimcontending that section
17063. 11 was intended to apply only to small business
stock acquired after Septenber 16, 1981.

_ Section 17063.11 provided: “Forthe purpose of
Section 17063, that portion of capital gains attributable
to the sale of small business stock, as defined in_Sec-
tion 18161.5, is not an item of tax preference." This
provision was specifically made operative for taxable
years beginning on or after January 1, 1982,

_ Respondent contends, in essence, that the
operative date of section 17063.11 is to be disregarded
in the case of small business stock acquired before
Septenber 16, 1981. It argues that, since section
17063. 11 was enacted at the same time that subdivision
(b) of section 18162.5 was anended, and subdi vision (b)
of section 18162.5 is specifically nade applicable only
to small business stock acquired after SeFtenber 16
1981, section 17063.11 should also be applicable only to
smal | business stock acquired after Septenber 16, 1981.
Appel lant argues at length that legislative intent would
be thwarted by using different operative dates for
sections 17063.11 and 18162.5. di sagree wth
respondent.

%/ Reenacted as section 18162.5, subdivision (e), opera-
Ive for taxable years beglnnlng on or after January 1,
1983. (Stats. 1983, Ch. 488.)

-66-



Appeal of Magnus F. and Denise Hagen

Qur disagreenment is based on the fact that
section 17063.11 has a clearly stated operative date. !f
the Legislature had intended to restrict the application
to stock acquired after Septenber 16, 1981, it could
easi |y have done so, as it did in the case of section
18162.5. This is not a case in which statutory construc-
tion, which mght involve |ooking at |egislative intent
and history, is involved. It is sinply a matter of |ook-
ing at the clearly stated, unanbiguous, and unrestricted
operative date of "a statute. Respondent's argunents
regarding the possible anonmal ous effects of a literal
|nterPretat|on of section 18162.5 are irrelevant, since
the effect of that section is not before us in this
appeal .

We conclude that appellant properly excluded

the gain on the sale of small business stock fron1grqfer-
ence inconme pursuant to section 17063. 11. espondent” s
action, therefore, nust be reversed.
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ORDER

Pursuant to the views expressed inthe opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the claimof Magnus P. and Deni se Hagen for
refund of personal jncome tax in the anount of $53,362
for the year 1982, is hereby reversed.

Done at Sacranento, California, this 9th day
of April » 1986, by the State Board of Equalization,

with Board Menbers M. Nevins, M. Collis, M. Bennett and
M. Harvey present.

Ri chard Nevins ,  Chai rman
Conway H. Collis ,  Menber
WIliam M. Bennett ,  Menber
Wl ter Harvey* + Member

,  Menber

® For.Kenneth Cory, per CGovernnent Code section 7.9

-68-



BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Hatter of the Appeal of )
) 84R-478 MW
Magnus F. and Denise Hagan )

ORDER DENYI NG PETI TI ON _FOR REHEARI NG

Upon consideration of the petition filed May 9, 1986,
by the Franchise Tax Board for rehearing of the appeal of
Magnus |?. and Denise Hagan from the action of the Franchise Tax
Board, we are of the opinion that none of the grounds set forth
in the petition constitute cause for the granting thereof and,
accordingly, it is herebydrdered that the petition be and the
same is hereby denied and that our order of April 9, 1986, be
and the same is hereby affirmed.

I n its supplemental memorandum to its petition for
rehearing, tbe Franchise Tax Board asserts that this board,
erroneously refused to consider an alternative basis for
denying afppellants’ claim for refund which it raised in its
brief. After a careful re-examination of appellants” brief, we
remain convinced that no alternative basis for denying the
refund was raised there.

Done at Sacramento California this 29th day
of July, 1986, by the State Board of Equalization,

with Board Menbers M. Nevins, M. Bennett, M. Dronenburg and
M. Harvey present.

Ri chard Nevi ns ., Chairman

WIlliam M Bennett » Member

Ernest J. Dronenburg, Jr., Member

-—

VAl ter Harvey* » Member

,» Member

*For Kenneth Cory, per Governnment Code section 7.9
' -68A~-

T e 4 s e



