IREI

|
*86-SBE-040

BEFORE THE STATE BOARD OF EQUALIZATION
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
) No. 84R-950-MA

GUY AND ALVENA WARD )

For Appellants: Carl Mandel bl att
Certified Public Accountant

For Respondent: Patricia Hart
Counsel

OPI NI ON

~ This agyeal I's made pursuant to section 19057,
subdi vision (a), of the Revenue and Taxation Code
fromthe action of the Franchise Tax Board in denying the
claimof Guy and Alvena Ward for refund of personal
income tax in the anmount of $16,552 for the year 1980.

17 Unress otnerw se specified, all _section references
. are to sections of the Revenue and Taxation Code as in
effect for the year in issue.
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~ The issue in this appeal is whether'appellants
made a tinmely purchase of a replacenent residence.

o On February 28, 1980, apPeIIants sold their
principal residence. \Wen they filed their 1980 persona
Incone tax return, appellants did not report any gain
attributable to the sale of this residence. On CCtober
15, 1981, appellants filed an amended 1980 return and
reported the full gain fromthe sale of their residence
because they had been unable to purchase a repl acenent

residence within 18 nonths as required by section 18091.
Based on this amended return, appellants paid an addi-
tional anmount of tax and accrued interest. On
Febrgary 19, 1982, appellants purchased a repl acenent
resi dence.

A second anmended return for 1980 was.received
by respondent on Septenber 12, 1983. On this return
apPeIIants claimed they were entitled to a refund pursu-
ant to the 1983 anendments to the California-Revenue and
Taxation Code regarding 27ferral of gain on sales and
exchanges of residences. Respondent denied the
‘claimand this tinely appeal followed.

Respondent contends that appellants' purchase
of a replacenent residence almost two years after the
sale of the first residence was not tinely. ApPeIIants
ar?ue t hat beca/se section 18091 was repeal ed effective
Jul'y 28, 198%; t he provisions of section 1034 of
the  Internal Revenue Code control and, therefore, a
purchase made within two years is timely.

The time frame.w thin which appellants' sale
and subsequent ﬁurchase of a residence occurred appears
to be a legal chasm w thin which appellants have tallen
In 1980, en appellants sold their principal place of
residence, section 18091 provided for an l8-month "rol | -
over" period. At the same tine, section 1034 of the

2/ As a result of the passage of Assembly Bill 2595
(stats. 1982, ch. 1558, § 21, p. 6126) section 18091 was
amended to provide that the deferral period on any

resi dence sold or exchanged after July 1, 1980 waS
extended from 18 nonths to 2 years.

3/ Repeal ed by Assembly Bill 36 (Stats. 1983, ch. 488,

p. 430), operative for taxable years beginning on or
after January 1, 1983.
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Internal Revenue Code, which is the federal counterpart
of section 18091, also provided for an 18-month period in
which to purchase a replacenment residence. In 1981,
section 1034 was anended to all ow taxpayers two years

wi thin which to purchase a new residence. The effective
date of the amendnent to section 1034 allowed for retro-
active application as follows: Effective with respect to
the ol d residences sold or exchanged after July 20, 1981
or on or before July 20, 1981 if the former 18 nonth
rol l over _expires on or after such date (P.L. 97-34, 95
Stat. 197 § 122(c)). Appellants were able to take advan-
tage of the change in section 1034 because they sold
their residence on February 28, 1980, and were able to
purchase a replacement residence on February 19, 1982,
within the federal two-year limt.

_ In 1982, section 18091 was amended to allow 2
years instead of 18 nonths in which to purchase a replace-
ment residence. However, as anended, section 18091(b)
s%eC|f|caIIy stated "The amendments made to this section
shall apply to these (sic) residences ... sold or
exchanged after July 1, 1980." As such, this anmendment
did not apply to apgellants because they sold their
resi dence BFIOF to July 1, 1980.. On July 28, 1983,
section 18091 was repeal ed and section 18031 provided
that: "Gain or loss on d|5F03|ton of progerty shal | be
determ ned in accordance with Subchapter 0 of Chapter 1
of Subtitle A of the Internal Revenue Coda.. . . ."
Section 1034 is within Subchapter O of Chapter 1 of
Subtitle A. As such, effective July 28, 1983, section
1034 was to be used to determne the "rollover" period
al lowabl e for a sale or exchange of residential property:
Based on this statutory amendnment, appellants contend
that the transitional rule for section 1034, previously
cited, is applicable to California [aw and that their
repurchase of residential property within two years after
the sale was timely. W disagree. To allow a refund
based on this rationale would result in the retroactive
aggllcatlon of the July 28, 1983, amendnents to section
13091. W have no authority to allow such a retroactive
application. In fact, section 17024.5, states that,
"unl ess otherw se specifically provided," the effective
date of the various anendnments is January ‘15, 1983.
Section 18031 contains no provision which otherwise
specifically PfOVIdeS for retroactive apgllcatlon to
section 1034 tor taxable years prior to January 1, 1983.

On August 27, 1981, 18 nonths after appellants

sold their old residence, a new residence had not been
purchased. It was on this date that the appellants’

=346~



Appeal of @iy _and Alvené WAr d

right to use section 18091 ended. Any subsequent change
inthe "rollover" period as a result of later |egislative

enact ments does not apply in the instant case.

For the foregoing reasons, respondent's deni al
of the claimfor refund is sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1 S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the claimof Guy and Alvena Ward for refund of
personal incone tax in the amount of $16,552 for the
year 1980, be and the sane is hereby sustained.

Done at Sacranento, California, this 4th day
Of February , 1986, by the State Board of Equalization,

with Board Members M. Nevins, M. Collis, M. Bennett,
M. Dronenburg and M. Harvey present.

Ri chard Nevins , Chai rman
Conway H Collis , Menber
Wlliam M Bennett ,  Menber
Ernest J. Dronenburg, Jr. , Menber
Wal t er Har vey* , Menmber

*For Kenneth Cory, per CGovernnment Code section 7.9

-348-



