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OPI NI ON

This appeal is made pursuant to section 186461/

of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board in denying the petition of Larry R
Maynard for reassessnent of a jeopardy assessnent of

personal income tax in the anount of $183,854 for the
period January 1, 1979, to Cctober 13, 1979.

1/ unless otherwi se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the period in issue.
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The issue presented by this appeal is whether
appel l ant had unreported income from narcotics traffick-
ing during the period at issue.

_ On Cctober 12, 1979, a confidential reliable
informant (CRI) reported to Los AmPeIes_Pollce Depar t ment
Detective Clay Searle that Mark Calicchio had been sell-
ing cocaine in the Los Angel es-Orange County area for the
Prlor six months. The crr also inforned Detective Searle
hat he had recently purchased cocaine from Calicchio.
Based upon this and other information supplied bK_;he
CRIJdSearIe obtained a search warrant for Calicchio's
resi dence.

The warrant was executed the next day. Al though
no persons were found on the prem ses, quantities of
cocai ne and dru? Paraphernalla were found in the house.
Later testing of these itens reveal ed that appellant's
pal mprint was on one of the plastic ba?s contalnln?
ei ther cocaine or a cutting agent. In the garage, the
police found a Mercedes-Benz autonpobile which contained
appellant's driver's license and other identification in
appellant's nane. Two Dbriefcases were discovered in the
car, one of which contained packages of cocaine and a .
cutting agent, $74,862 in cash, and undated "pay and owe" ‘
sheets which showed records of what were apparently nar-
cotics sales totaling between $4,000,000 and $5,000,000.
The other briefcase contained pilot's charts, pilot's
| ogbooks, and a pilot's license in appellant's name. The
car was later determned to be registered in appellant's
nmot her' s nane.

Al t hough his possible involvement in the drug
trade was unknown to the police prior to the search of
Calicchio's residence, appellant was arrested that day
and charged with possession of cocaine, possession of
cocaine for sale, and transportation of cocaine. Subse-
quently, all of the above-described charges filed agai nst
appel lant were dism ssed.

Soon after the raid, respondent was notified of
the above discoveries. Respondent proceeded to "recon-
struct' appellant's alleged income from cocaine sales.
Respondent estimated that appellant had been buyln?
cocaine for $5,000 per kilogram and selling two kil ograms
of cocaine per week at $75,000 per kilogram for 24 weeks.
One-hal f the net sales proceeds were attributed to
Calicchio, resulting in $1,680,000 of taxable income to
appel lant for the 24-week period that Calicchio was known Py
to have been trafficking in cocaine. Respondent issued a ()
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j eopardy assessnent, appellant submtted a petition for
reassessnent which was subsequently denied, and this
appeal followed.

On appeal, appellant contends that respondent
has not proven that he was"involved in the trafflck|n? of
narcotics or that he received unreported income from the
sal e of drugs. Acpordlngky, appel I'ant concl udes, respon-
dent's assessnent is based on conjecture and is arbitrary.

In general, the existence of unreported incone
may be denonstrated by any practical nethod of proof that
is available in the circunstances of a gartycular case.

Davis v. United States, 226 F.2d 331 (6th Cr. 1955);
eal of Karen Tonka, Cal. St. Bd. of Equal., My 19,
T98T.) In the rnstant matter, respondent enpl oyed the
now famliar projection nethod to reconstruct appellant's
incone fromthe alleged sale of cocaine. The projection
met hod based upon statistical analysis and assunptions
gl eaned fromthe evidence is an acceptable nmethod of
reconstruction. (Mtchell v. Conm ssioner, 416 r.2d 101

7/th Cr. 1969); Fiorella v. Comm ssioner, 361 r.2d 326

5th Cir. 1966): Appeal of David Leon Rose, Cal. St. Bd.
of Equal., Mar. 8 1976.) However, 1n order to ensure
that the use of the projection nethod does not |lead to
I njustice by forcing the taxgayer to pay tax on incone
that he did not receive, each assunption involved in the
reconstruction nust be based on fact rather than on
conjecture. (Lucia v. United States, 474 F.2d 565 (5th
Cr. 1973); willits v. Richardson, 497 r.2d 240 (5th Gr.
1974); Shapiro v. Secretary of State, 499 F.2d 527 (D.C..
Cr. 1974), affd. sub nom, Conm ssioner v. Shapiro, ,424
U S. 614 [47 n.Ed.2d 278] (1976); Appeal of Burr
MFarland Lyons, Cal. St. Bd. of Equal., Dec. 15, 1976.)
'n other words, there must be credible evidence in the
record which, if accepted as true, would induce a reason-
able belief that the anpunt of tax assessed against the
taxpayer is due and owng. (United States v. Bonaguro
294 F.supp. 750 (E.D.N. Y. 1968), aifd. sub nom, United
States v. Dono, 428 F.2d 204 (2nd G r. 1970); éal_of
Burr_MFarand Lyons, supra.) |f the reconstructron rs
found To De Dbased on assunptions Iacklng.corroboratlon in
the record, the assessment is-deemed arbitrary and unrea-
sonable.  (Shades Ridge Holding Co., Inc. v. Conm ssioner
1 64,275 T.CM (P-H (1964), affd. sub nom, FEiorella v.
Conmi ssioner, supra.) |n such instance, the reviewing
authority may redetermne the taxpayer's inconme on the
facts adduced from the record. (Mtchell v. Conm ssioner,
supra; Whitten v. Conmissioner, $380,245 [.C.M (P-H)
(1980) ; "Appeal’ _of David Leon Rose, supra.)
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_ This case presents an unusual factual situation
in that the taxpayer is alleged to have received unreported
income fromthe illegal sale of narcotics and yet no
actual drug sales by appellant are known to have occurred.
Accordingly, we nust carefully consider the evidence
resented to determine if a connection can be established
et ween appel lant, the alleged sale of narcotics, and
respondent’ s determnation that appellant received _
unreported income fromthose alleged sales. As stated in
Ll orente v. Conm ssioner, 649 r.2d 152, 156 (2nd Gr.
T98T)"

(Tlhe evidence of record must at |east |link the
taxpayer with some tax-generating acts, such as
t he purchase or sale of controlled substances.
[CGtations.] A nmere peripheral contact with
I'llegal conduct is insufficient [to accord a
resunption of correctness to the Notice of

ficiency]. ... [The] nere linking of a
taxpayer with the drug business will not suffice
an ... the presunption will attach only upon
a show ng that the taxpayer's involvenent was
sufficient to support an inference that he
received or used funds in the course of his
engagenent in the unlawful activity.

As stated above,' appellant's connection with
.the drug trade was based upon the assunption that he had
been engaged in a drug-selling partnership with Calicchio.
This assunption was based upon the discovery of some of
appel lant's personal effects on Calicchio' s property
during the police raid. There is, however, no evidence
to support this alleged partnersmgm The information
provided by the ¢cri to Detective Searle incrimnated only
Calicchio.~ The affidavit signed by Detective Searle
never mentioned the existence of a partnership between
appel lant and Calicchio. At appellant's prelimnary
hearing, the detective testified that he did not know of
aﬁpellant's al | eged involvement in the drug trade until
the discovery of the car in Calicchio's garage'. Accord-
ingly, the police records .do not support respondent’s
?osltlon that appellant and Calicchio were "partners."
his conclusion 1s underscored by the fact that all of
the crimnal charges pending agal nst appellant were
di sm ssed, even those involving the nere possession of
cocai ne.

Furthernore, no known sal e of narcotics can be

traced to appellant at any tine, let alone during the
period in question. The ™pay-owe" sheets found In the
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car which allegedly recorded dru% sal es were undat ed.
Wthout any way of attributing those alleged sales to the
period in question, the sheets are neaningless for the
purposes of this aneaI. It is equally unrevealing that
Separ ate_drug suPp les were found in the car and in the
house. ~This fact woul d support a conclusion that the two
were independent drug dealers as well as it would support
the assunption that the men were partners. The discovery
of appellant's palmprint on an easily transportabl e bag
of cocaine, or a cut |n? agent, is also an anbival ent
flndln? supportln? appel l ant's independence as easily as
It would support the speculation that he was a drug
sel ler superior, equal, or inferior to Calicchio in some
drug organization. Even if we assume that he was part of
Calicchio's operation, there is nothing to indicate his
i nvol venent was more than peripheral. ~Wth appellant's
ilot's license, he could have been the smuggler that
_rou?ht the drugs into California and nothing nmore. It
Is also possible that appellant was sinply a courier
supplying Calicchio with the drugs.

When faced with a simlar situation, the court
in Gerardo v. Conmissioner, 552 r.2d 549, 554-555 (3rd
Cr. 1977), wote tThat:

(wihile we realize the difficulties which the
Commi ssi oner encounters in assessing deficien-
cies in circunstances such as are presented
here, we neverthel ess nust insist that the
Conm ssi oner provide some predicate evidence
connecting the taxpayer to the charged activity
iIf "effect is to be given his presunption of
correct ness.

In the instant appeal, respondent has not provided that
necessary connection. There is no evidence appellant
sold drugs at any tinme. There are no known sales of
narcotics other than those conducted by Calicchio. Wth-
out a solid connection to Calicchio's drug sales, appel-
lant may not be attributed with receiving income from t he
sales Calicchio may have made. (Llorente v. Comm SsSioner,
supra.) Wthout any known sale aftrrbutable fo aPﬁel-
lant, 'the inference that he received incone fromthe
sales of narcotics cannot be maintained. (Llorente v.
Conmi ssi oner, supra; Gerardo V. Conmi Ssioner, supra.)

_ ~Inregards to the cash found in the car, there
Is no evidence as to when, or how, the cash was acquired.
| t nag have been earned in a prior reporting period or
have been a gift which was not taxable to appellant.

-262-



Appeal of Larry R Mynard

There was no investigation by respondent into the tine or

net hod used to acquire the cash. It is also unknown
when, or even if, ‘appellant purchased the cocaine found
inthe car. If the drugs were purchased, it is unknown

when appel | ant acquired the money to do so. Consequently,
there i's no evidence to support the assunption that the
cash or drugs found in the car were acquired by aPpeIIant
during the appeal period. (See Lucia v. United States,
supra; Willits V. chardson, supra; Appeal of Burr

McFarl and Lyons, sUPra.]  Further, respondent has not
provided us with any evidence to show appellant's net
worth at the beginning of the period in question. "([Tlhe
I nference of unreported incone can be drawn only if, and
the if is a big one, a starting, opening net worth state-
nent is established with some reliability." (Phillips
Estate v. Commi ssioner, 246 r.2d 209, 213 (5th Gr

1957).) ConsequeniTy, we cannot use the net worth method
of income reconstruction to determne if the cash found
in the car or the funds used to purchase the cocai ne were
acquired during the period in question. Accordingly, we
are unable to sustain a tax on these funds as unreported

I ncone received during the appeal period.

Respondent has rested-its case on the suspicion
that appellant was a drug deal er of gigantic proportions
but has produced no tanﬁlble evi dence to show that a
single unreported taxable event occurred during the
period in question. W cannot sustain respondent's
action onmere suspicion. As put forth by the court in
Wei merskirch v. Conmi ssioner, 596 F.2d 358,362 (9th Cir.
1979).

The reason for the requirenent that there nust
be sonme evidentiary foundation |inking the
taxpayer to the alleged |ncone-prodUC|nﬁ
activity is especially acute where, as here,

t he government asserts that the taxpayer was
enPaged in_an activity which is otherw se
illegal. This is particularly true when the
il1legal activity is not only' morally repre-
hensi bl e, but al so punishable by an extended
prison sentence. By its allegation that a
taxpayer has unreported income fromthe sale of
narcofics, the governnent is affixing a |abel

a | abel which in this case.reads "Ecocalnel
pusher." To allow the governnent to do this
wi thout offering any probative evidence |inking
the taxpayer to the activity runs afoul of
every notion of fairness in our systemof |aw
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W find that the record is totally devoid of
evidence linking appellant to any income fromthe sale of
narcotics. Under such circunstances, the judicia
authorities discussed above mandate the conclusion that
respondent's assessment is arbitrary and unreasonabl e.

Accordingly, the subject jeopardy assessment nust be
revet sed.

- 264-



Appeal of Larry R Maynard

ORDER

Pursuant to the views expressed in the opinion

ofthe boardon file in this proceeding, and good cause
appearing therefor,

| T IS gEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise TaxBoard in
denying the petition of Larry R Maynard for reassessment
of ajeopardy assessment of personal income tax in the
amount of $183, 854 for the period January1,1979,t0
Cct ober 13, 1979, be and the same is hereby reversed.

Doneat Sacranmento, California, this 4th day
Of February , 1986, by the State Board of Equalization,
w th Board Menbers M. Nevins, M. collis, M. Bennett,
M. Dronenburg and M. Harvey present.

, Chairman
—Conway H. collis » Menber
‘Wlliam M Bennett » Member
Wal ter Harvey* » Member
» Member

*For Kenneth Cory, per Covernment Code section 7.9
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