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OP1 NI ON

~This agyeal Is made pursuant to section 19057.
subdi vision (a), of the Revenue and Taxation Code
fromthe action of the Franchise Tax Hoard in denying the
claimof Frederick A and Jean C. Gesea for refund of
Rgggonal income tax in the amount of $993 for the year

1/ Unless otherwi se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the year in issue.
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Appeal of Frederick A and Jean C. GG esea

The issue presented on appeal is whether appel-
| ants have adequately substantiated their clainmed cost
basis in stock they sold in 1976.

Appel | ants, husband and wife, were the sole
sharehol ders of M T.I. Business Schools of Concord. In
1976, they sold all of their stock in MT.I. for $40, 000,
less certain claimed liabilities. On their joint tax
return for that year, appellants clainmed an ‘adjusted
basis in the stock of $53,874. After subtracting that
figure. fromthe final sales price, appellants clainmed a
capital loss of $29,924. Appellants used the clainmed
fﬁp{tal | oss to offset capital gains that they realized

at year.

On audit, respondent requested substantiation
of the stock's clainmed cost basis. Appellants failed to
reply to that request. Consequently, respondent allowed
enough cost basis so that appellants had no ?aln or |oss
fromthe sale of their business and issued the appropri- -
ate assessnents. Appellants eventually paid the addi-
tional tax which resulted fromrespondent's determ nation
and filed a claimfor refund. As the basis of the claimed
refund, ‘appellants reiterated the belief that they sus-
tained a | oss of $29,924 even though they acknow edged
that "all the documents needed to verify the amount . .
were |ost, misplaced, or not available.™ (App. Br. at
1.) Respondent denied the claimand this appeal followed.

_ The question of a taxpayer's cost basis is an
issue of fact. _(Vaira v. Comm sSioner, 444 F.2d 770 (34.
Cir. 1971).) The determination of the Franchi se Tax
Board is prima facie correct, and the taxpayer bears the
Egrden of estaaggfhlng ?1£|555£62§ coib78a5|s. ﬂNboge V.
i Ssi oner, F.2d r. ; Appeal o
CharToffe Tews, Cal. St. Bd.of Equal., %ept._lZ, 1984.)
Unsupported assertions are insufficient to satisfy appel-
Lan&gl #urdgglof tro%% (A%peal of Janﬁf C._and Monabl anche
. she : : .. 0 ual ., . , 1975), and a
Crarmed ross of supporting rétords does not relieve them
of that burden. (Appeal of Peter F. and Betty H Eastman,
Cal. St. Bd. of Equal., My 4, 19/8.) Moreover, the fact
that it may 'be diftficult, 1f not inpossible, for the tax-
paYer to substantiate any claimed deductions does not
relieve himof his burden. (Appeal of Harold R Jacobus,
Cal. St. Bd. of Equal., Jan. 8, 1985; AQPeaI of Arthur,
0

igséépd Daisy M Bedford, Cal. St. Bd. Equal ., June 29,
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Appeal of Frederick A. and Jean C._G esea

On appeal, appellants assert that they can only
verif%/_ $15,801,85 of the | oss. Appellants arrived at
that figure by considering the capital stock cost, cash
advances, payroll and sales taxes paid, a bank |oan, and
professional fees. Appellants make this claimeven
t hough they admt that ther | ost all of the records of
the transactions which could be used to substantiate that
|l ower figure. [Instead of providing proof, appellants
have sinply listed a few items, froma source they claim
.to be the general |edger of the corporation, which they

attribute fo the basis. Yet, appellants have failed to
provide that ledger for our consideration. The only
docunents submtted to suPport aPpeIIants' position are
billings proported to be froma law firmand an account-
i ng f!rnlregardlng the sale of their business, only one
of “which makes any reference to the sale of stock, No
ot her Proof_has_been provi ded, not even a record of the
initial capitalization of the corporation. As nothing
el se has been presented to support their position, it is
cl ear that aﬁpellants have falled to carry their burden
of proving that the basis in the corporate stock was
other than that deternined by respondent. (More v.
Commi ssioner, supra; Appeal ‘of Charlotte Lewis, supra.)

Wiile admttedl y'the method used by respondent
does not concl usively establish aBFeI!ant's cost basis,
such a determnation is not possible in this case wherg
appel | ant has presented so |ittle evidence of cost. (See
Appeal of- Charlotte Lewis, supra.) \W note that if
respondent had determned that the little evidence pro-
duced had no relation to the clainmed basis, respondent
could properky have made a determnation that the basis
was zero. (Spurgeon v. Comm ssioner, ¢ 77,326 T.C. M

P-H (1977); Calderazzo v. Conm ssioner, ¢ 75,001 T.C M
P-H) (1975).) Instead, respondent determ ned that
appel I ants ' basis was equal to the selling price. In
l1ght of the limted evidence avail able, we believe that
deternination was extremely reasonable, ~ Accordingly,
respondent's action in this matter wll be sustained.
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Appeal of Frederick A and Jean C. (G esea

ORDER

Pursuant to the views expressed in the opinion
of the.board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the claimof Frederick A and Jean C. G esea for
refund of personal income tax in the amount of $993 for
the year 1976, be and the sane is hereby sustained.

Done at Sacranento, California, this 4th day
of February , 1986, by the State Board of Equalization,
with Board Menmbers M. Nevins, M. Collis, M. Bennett,
M. Dronenburg, and M. Harvey present.

Ri chard Nevins , Chai rman
Conway H. Collis , Member
Wlliam M Bennett ,  Menber
Ernest J. Dronenburg, Jr. , Member
Wl ter Harvey* , Menber

*For Kenneth Cory, per Government Code section 7.9
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