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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNI A

of )
In the Matter of the Appeal ) No. 84a-543
JOHN T. AND DI ANNA SHERHI CK )

For Appellants: John T. Sherrick,
in pro. per.

For Respondent: Patricia |. Hart
Counsel

OPI1 NI ON

This appeal is made pursuant to section 18593%
of the Revenue and Taxati on Code fromthe action of the
Franchi se Tax Board on the protest of John T. and Dianna
Sherrick against a proposed assessnent of additional

personal income tax in the anount of $427.95 for the year
1982.

1/ Unless otherwi se specified, all section references

are to sections of the Revenue and Taxation Code as in
effect for the year in issue.
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The sole issue presented for our decision is
whet her respondent properly disallowed appellants' energy
conservation tax credit claimed in 1982,

_ Sometinme during the appeal_year,_apgfllants put
in an evaporative cooler with ducts in their Ridgecrest
home |ocated in the high desert area of southern California,
On their joint California tax return for 1982, appellants
clained an ener?y conservation tax credit for installa-
tion of the cooling system

_ On Novenber 10, 1983, respondent issued a
notice of proposed assessnment which inforned apEgIIants
of the disallowance of the clainmed credit. On Decenber
10, 1983, appellants filed a witten protest against the
proposed assessnent of additional tax corresponding to
the amount of the disallowed credit. In a notice of
action dated March 15, 1984, respondent affirned the
proposed assessment based on its determnation that the
duct system was not an eligible energy conservation
measure and the evaporative cooler required a Residentia
Conservation SerV|ce_§RCS) audit recomendation prior to
installation to quali Y for the credit. pel | ants
thereupon filed a tinely appeal with this board.

In these proceedi ngs, appellants first point
out that the duct work was an essential part of their
evaporative cooling system Appellants then concede that
they did not obtain an RCS audit prior to installing the
evaporative system but explain that was because they did.
not know of the audit requirenent at that tinme. Appel-
| ants neverthel ess contend that the energy conservation
tax credit should be allowed since a "hone energy analy-
sis" conducted by the Southern California Edison Conpany
on Decenber 10, 1983, indicated that the evaporative
cooler was a perfect energy-saving device for their area
and the best conservation nmeasure they could have installed
in their residence. Since the evaporative cooler clearly
resulted in energy savings as neasured by their use of
kilowatt hours, apFeIIants assert that the% conplied with
the spirit of the law by having received the favorable
post-installation audit ‘report fromtheir utility conpany.

In defense of its action, the Franchise Tax
Board has characterized appel | ants' evaporative cooler
and acconpanying duct system as a device nDdlfyln% t he
opening of a cooling system Respondent argues that this
type of energy-saving device required in 1982 an RCS
audit reconmmendation prior to installation to qualify as
an energy conservation measure eligible for the tax credit.'
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Even though we do not agree with respondent's categoriza-
tion of appellant's device as one nodifying the opening
of a cooling system We must conclude that respondent
made the proper decision to disallow the claimed credit
for lack of a prior RCS audit.

- For 1982, section 17052.4%/ provi ded for a

tax credit in an amount equal to 40 percent of the costs
incurred by a taxpayer for an energy conservation nmeasure
installed on the taxpayer's premsés in California. The
maxi num al | owabl e credit was $1,500 for each prem se.
The tern1"energ¥ conservation nmeasure" was defined as any
itemwith a useful life of at least three years falling
within a specified %ener|c category of neasures which net
the m ni num standards established for that category..
(Rev. & Tax. Code, § 17052.4, subd. (h)(6).) For eéexist-
Ing dwellings, certain energy conservation neasures were
required to have been approved and adopted as part of a
Resi dential Conservation Plan and reconmended as the
result of an audit conducted under the auspices of such a
| an. éRe\_/. & Tax. Code, § 17052.4, subd. (h)(6)(H).)

ncluded within this generic categprr of nmeasures was
ventilation cooling which substantially reduced the
energg needed for Space cooling. (Rev. & Tax. Code,
§ 17052. 4, subd. (h)(6)(H)(iii).) The Energy Resources
Conservation and Devel opment Conmi ssion (Energy Commi s-
sion) was authorized to establish the m ni mum standards
re?ardlng the eligibility of any itemof a generic
category of energy conservation measures. %R@v. & Tax.
Code, § 17052.4, subd. (f).)

_ Regul ati ons Fronulgated by the Energy Commi s-
sion set forth three classes of energy conservation
measures eligible for the_ta_ credit when installed in
exi sting residences in 1982.%/ First, certain

2/ AT of our references are to former section 17052.4,
entitled, "gnergy Conservation Tax Credit," which was
renunbered section 17052.8 by Statutes 1983, chapter 323,
section 83, No. 3 Deering's Advance Legislative Service,
page 987.

3/ Unless otherw se specified, all _references to

regul ations are to the California Tax Credit Regulations,
California Admnistrative Code, title 20, chapter 2,
subchapter 8, article 2, effective January 1, 1981,
amendnent filed February 11, 1982 (Register 82, No. 7).
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listed conservation neasures, such as a ceiling insula-
tion, weatherstripping, and water heater insulation

qual ified for the tax credit without an RCS audit when
installed on any premise. (Cal. Admn. Code, tit. 20,
reg. 2613.) Second, after January 1, 1982, other speci -
fied measures conplying with predeternm ned enerﬁy st and-
ards required an audit to be eligible for the tax
credit unless the taxpayer's residence was located in a
region of the state where home energy audits were not
avai | abl e through an RCS program _gCaI. Admi n. Code,
tit. 20, reg. 2614, subd. (a).) Third, all other energy
conservation neasures not specifically listed in the
regul ations nust have been reconmended for installation
as the result of an RCS audit to be eligible for the
credit. (Cal. Admn. Code, tit. 20, reg. 2614, subd.
(b).) Any energy conservation neasure was required to
meet both the applicable definition and eligibility
criteria set forth for the device. (Cal. Adnmin. Code,
tit. 20, reg. 2612; reg. 2614, subd. (b).) Under the
applicable regulations, ventilation cooling was defined
as "utilizing outdoor air to cool conditioned areas or to
reduce tenperatures in unconditioned spaces adjacent to
living areas." (Cal. Admn. Code, tit. 20, reg. 2612,
subd. (n).? Ventilation cooling devices were, in turn
specifically listed anong the second category of neasures
that qualified for the tax credit if recomended by an
RCS audit. (Cal. Admn. Code, tit. 20, reg. 2615, subd.
(d) .) Evaporative coolers were eligible as a form of
ventilation cooling when installed to provide space
cool i ng which woul d otherw se have been provided %% an
existing air refrigeration svstem., (Cal. Admn. Code
tit., 20, reg. 2615, subd. (d) (3).)4" Thus, under

both the statute and regulations, an evaporative cooler
qualified for the 1982 energy conservation tax credit
only when its installation was reconmended by an RCS
audit report.

_ It is well settled that determ nations of the
Franchise Tax Board in regard to the inposition of taxes
are presunptively correct, and the taxpayer has the
burden of denobnstrating error in those determ nations.
(Todd v. McColgan, 89 Cal.App.2d 509 (201 P.2d 414]
(I949); Appeal of Myron E. and Alice 2. Gre, Cal. St.

3/ A device nodi fying the opening of a cooling system,
on the other hand, was defined as a device which recovers
waste heat fromrefrigeration condensing equi pment and
uses the heat to supplenent space orwater heating.

(Cal. Admn. Code, tit. 20, reg. 2612, subd. (mo.?
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Bd. of Equal., Sept. 10, 1969.) In the present appeal

it appears fromthe record that the appellants are cor-
rect When they argue that the duct system was an essen-
tial component of the evaporative cooler. Simlarly, we
do not doubt that this evaporative cooling systemwas the
most energy-efficient neasure for appellants’' desert

home.  However, we are conpelled in this appeal to follow
the letter of the law, not nerely abide by 1ts spirit,

and nust therefore reject appellants' argument that a
post-installation audit was sufficient for the credit.

_ Here, the law as stated by section 17052.4 and
interpreted by the regulations required that taxpayers
obtain a prior RCS audit reconmending installation of an
evaporative cooler to receive the energy conservation tax
credit for the device in 1982. In Appeal of Richard M
Neder ost ek and Catherine C. Carney, decided on October 9,
1985, we hel'd that the LegisTature clearly intended that
the RCS audit take place before installation of the,
energy-saV|n? unit. (See also Appeal of John and Linda
Coreschi, Cal. St. Bd. of Equal., Nov. 14, 1984.) CQur
hol'ding in that appeal was based on the |anguage of
section 17052.4, subdivision (h)(6)(H, which defined an
eligible energy conservation neasure as one recomended
by an RCS audit, and the |nterﬁretat|on given the statute
b% the Energy Commission, which has always subscribed to
the rule that the audit be conducted prior to installa-
tion of the device. Since appellants in the present
matter did not receive an audit recommendation before
|nstaII|n? their evaporative cooler, the measure was not
eligible tor the tax credit in 1982.

Based on the foregoing, we nust find that
appellants_have not established error in respondent's
determnation to disallow their claimd energy conserva-
tion tax credit for failure to obtain a prior Rcs audit.
Accordlngly, respondent's action in this matter nmust be
sust ai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of John T. and Dianna Sherrick against a proposed
assessment of additional personal income tax in the
amount of $427.95 for the year 1982, be and the sane is
her eby sust ai ned.

Done at Sacranmento, California, this 6th day
of Novenber , 1985, by the State Board of Equalizati on,
with Board Menbers M. Dronenburg, M. Collis, M'. Bennett
and M. Harvey present.

Ernest J. Dronenburg, Jr. , Chai rman
Conway H. Collis, , Menber
Wlliam M Bennett , Member
\l ter Harvey* . Member

. Menber

*For Kenneth Cory, per Government Code section 7.9
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