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BEFORE THE STATE BOARD OF EQUALI ZATI ON
‘oF THE STATE OF CALI FORNI A

I n the Matter of the Appeal of )
)
| RVING AND SONDRA PLONE )

For Appellants: F. I. Stichman, Inc.
“An Accountancy Corporation

For Respondent: Donald C. MKenzie
Counsel

OP1 NI ON

This appeal is nade pursuant to section 185931/
of the Revenue and Taxation Code from the action of the
Franchise 'Tax Board on the protest of Irving and Sondra
Pl one aPa[nst a proposed assessnent of additiona
personal income tax in the amount of $3,912.63 for the
year 1977.

1/ Unl'ess ofherw se specified, all section references
are to sections of the Revenue and Taxation Code as in

effect for the year in issue.
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The issue Presented on appeal is whether
appel lants are entitled to a deduction for the aIIe?ed
paynent of two |oans apBeIIant I rving Plone personally
guaranteed. As Sondra Plone is involved with this appea
sol ely because she filed a joint income tax return wth
her husband, Irving Plone, hereinafter the latter will be
referred to as "appellant."

o Afpellant was one of two ﬁeneral partners in a
limted partnership named the Ten Three Hundred Conpany,
Ltd. In 1972, the general partners personally guaranteed
two bank |oans made to the 8artnersh|p. The partnersh
defaul ted on the loans in 1974 and went bankrupt in 197
In 1977, appellant apparently satisfied his persona
guarantees on the notes with assets from his wholly owned
corporation. Allegedly, the partnership's other genera
partner satisfied his obligations in a simlar manner

A "business |oss" deduction of $187,500, taken
under "M scel  aneous Inconme," was clainmed on appellant's
1977 personal income tax return. Appellant appears to
argue that the paynents were nade in the ordlnarg course
of his trade or business and, therefore, should be
deductible in full during the appeal year. Oiginally,
respondent denied the.deduction as an oydlnar% usi ness
| oss and recharacterized it as a nonbusiness bad debt
deduction. on appeal, respondent seeks to recharacterize
the paynments as contributions to the partnership's
capital. For the reasons expressed below, we agree with
respondent's position on appeal. 3

W begin by noting that section 17915 controls
the relationship between a partnership's liabilities and
a gener al gartner's capital account. W also note that
section 17915 confornms with Internal Revenue Code section
752.  In the absence of regulations by the Franchise Tax
Board, regulations pronul gated under the Internal Revenue
Code "shall, insofar as possible, govern the interpreta-
tion of conformng state statutes, . . .* (Cal. Admn.
Code, tit. 18, reg. 19253.) Under the federal regula-
tions, third party loans to a partnership increase each
general partner's capital account by the ratio of his
Partnershlp Iinterest. (Treas. Reg. § 1.752-1(a)(l).) A

imted partner's liability, however, is specifically
limted to the amount he placed at risk in the origina
and any subsequent agreements. (Treas. Reg. § 1.752-1(e).)

Appel I ant has nmade no showing that the [imted
partners made any other contributions to the partnership, ‘
or that they expressly agreed to incur any liability on
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the two loans in question. Therefore, thetwol 0ANS only
i ncreased the general partners' liabilities and thereby
becane part of appellant's capital accouat in the Ten
Three Hundred Co. on a pro-rata basis, The fact that the
gener al Far;ners guaranteed the two | oans does not change
our conclusion that the loans were a contribution to the
partnership's capital because ®[alny increase in a
partner's individual liabilities because of the assunp-
tion by himof partnership liabilities shall also be
considered as a contribution of noney by him to the part-
nership," (Treas . Reg. 8 1.752-1(a)(2).)

A contribution to a partner's capital account.
may be used as a capital |oss deduction only in the fol-
lowing circunstances: (1) upon a partner’s retirement or
death (Rev. & Tax. Code, §§ 17896 & 17897); (2) upon the
sale or other distribution of a partnership interest
(Rev, & Tax. Code, §§ 17901-17905); or (3) upon the ter-
m nation of the partnership (Rev, & Tax, Code, § 17867).
There is no claim by appellant that he retired or sold
his interest in the partnership. Consequently, the only
reason why appellant would be entitled to a capital |o0sS
deduction, assuming his capital account reflected a |oss,
woul d be if the partnership coul d be considered term nated
in 1977. (Rev, & Tax. Code, § 17867.) Section 17867,
subdivision (a), stated that, "am existing partnership
shall be considered as contimng if it is not termi-
nated.®” Further, as appellant is attenpting to deduct
his capital account, he has the burden of proving that
the partnership was termnated. (Appeal of Ronal G.
Doe, et al ., |, St, Rd. of Equal., BApr. 5, 1965.)

Appel 'ant has not provided us with any proof
that the Ten Three Hundred Co. was termnated in 1977.
There is no evidence of a sale or exchange of 50 percent
of the total interest of the partnership™s capital or
profits or that the partnership was inactive in 1977 as
required by section 17867. Since appellant has failed to
prove the partnership was termnated during the appea
ear, he has failed to prove he is entitled to a capita
0ss deduction of any amount for that year.

o ~Finally, appellant argues that respondent's
position is inconsistent with the treatment accorded
aFFeIIant's partner for a simlar deduction. Appell ant
al l eges that respondent and the Internal Revenue Service
audited the partner’s1977taxreturn and granted the
partneranordi nary | oss deduction for the sameseries of
transactions. Appellant has not, however, provi ded any
proof Of this allegation.Moreover, even if we assumed
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"the audit had occurred, it is unnecessary for us to spec-
ulate on whether a mstake was made in the allowance of
the deduction or not. W are not bound by the adm nis-
trative handling of another taxpayer's case. (Fischbach

& More, Inc. v. State Bd. of Equalization, 117 Cal.App.3d

62/ [172 Cal . Rptr. 9231 (1981).)

On the record before us, we nust conclude that
appel lant has failed to carry his burden of proving he
was entitled to the ordinary business |oss deduction’
claimed. Accordingly, respondent's action in this matter
wi |l be sustained.'
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxati an
Code, that the action of the Franchise Tax Board on the
protest of Irving and Sondra Plone against a proEosed :
assessment of additional personal income tax in the -
amount of $3,912.63 for the year1977,be and the sanme is
hereby sust ai ned.

Done at Sacramento, California, this 25th day.
ofJune , 1985,by the State Board of Equalizati on,
wi th Board Menbers M. Dronenburg, M. Collis, M. Bennett
and M. Nevins present.

Ernest J. Dronenburg, Jr. , Chairnan
Conway H Collis » Menber
WIlliam M Bennett ., Menmber
Ri chard Nevins Menber

» Member

-206-



