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OPI NI_ON

This appeal is made puarsuant to section 18593
of the Revenue and Taxation Code from the action of the

Franchise Tax Board on the protest of Elisa A Mrgan
agai nst a proposed assessnment of additional personal

income tax .in the anmount of $393 for the year 1976.
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Appeal of Elisa A. Mbrgan

The majori ssue in this appeal is whether
appellant is entitled to a theft |oss for the alleged
removal b¥ her ex-husband of funds, including the
proceeds fromthe sale of their residence, fromtheir
joint savings account.

_ Wien appel | ant and her husband sold their hone
in 1976, they realized a $21,253 gain. The proceeds from
this sale were placed into their joint savings account at
Wells Fargo BanE. Three nonths after the sale of their
home, appellant and her husband separated, Appellant
filed a separate return for 1976; however-, she did not
report any of the gain fromthe sale of the house.

Respondent issued a proposed assessnent agai nst
aﬁpellant adding to her reported income a $6,907 gain on'
the sale of the house. Appellant filed a timely protest
asserting that her husband absconded with all the funds
in their joint savings which included the gain on the
sale of their home. Appellant contends that she is
entitled to claimas a short-termcapital loss the theft
by her husband of $18,500 fromtheir joint savings
account. In her amended return, appellant, in addition
to claimng the loss, reported a $10,626 gain from the
sale of her residence as a mddle-term capital asset.
These two itens were reported as resulting in an $11,593
net capital loss, of which appellant claimed only $1,000
as the statutory limt for 1976.

A nonbusi ness theft |oss in excess of $100 is
deductible if not conpensated for by insurance or
otherwise. (Rev. & Tax. Code, § 17206, subds. (a) &
(c)(3).) However, it is well established that deductions
are a matter of legislative grace and that the taxpayer
has the burden of substantiating his entitlenment to each
claimed deduction. (New Colonial Ice Co. v. Helvering,
292 U.S. 435 [78 L.Ed. 13481 (1934|::); [
MIllie Erliech, Cal. St. Bd. of Equal., Aug. 16, 1979.)

In order to claiman ordinary |oss deduction,
aﬁpellant must, under the law of the jurisdiction where
the loss was sustained, establish theelenments of the
alleged crimnal appropriation of her noney. ({Bellis V.
Conm ssi oner, 540 F.2d 448 (9th Grr. 1976?: Edwards wv.
Bronberg, 232 r.2d 107 (5th Gr. 1956).) In This case,
ﬁppg gnt al  eges that her noney was stolen by her

usband.
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California Penal Code section 484 defines the
term "theft" as foll ows:

(a) Every person who shall feloniously steal,
take, carry, lead, or drive away the persona
property of another, or who shall fraudulently
appropriate property which has been entrusted to
him. . . is guilty of theft.

The crinme of theft, therefore, is conplete if a person
takes property not his own with the intent to take it.
(People v. Andary, 120 Cal.App.2d 675, 680 [261 P.2d 791]
(1953).) Theft also requires a specific intent to
permanent |y deprive the owner of his property, (Peopl e
v. Jaso, 4 Cal.App.3d 767 [84 Cal.Rptr. 567} (1970).
AppelTant, therefore, to prove her theft deduction, nust
show: (1) that the noney was hers, (2) that her husband
took the noney, and (3) that he intended to permanently
deprive appellant of her property.

The available facts in this case indicate that
appellant did not bring a crimnal action against her
husband. Rather, the information presented consists only
of allegations of a wongful taking of appellant's funds.
There is also no evidence that appellant’s husband took
noney which was appellant's separate property. \Wile we
agree that a person may be convicted of stealing property
fromhis spouse; there nust be a showi ng that the
property stolen was the person's separate property. (See
People v. 27 Cal.3d 1 [609 P.2d 4868] (1980).) In
this case, it has not been shown that the funds were
appellant's separate property or thkat appellant had an
exclusive right to the nmoney. The funds were in a joint
account to which appellant's spouse allegedly had access.
There can be no theft of funds by appellant's husband if 1,
he and appellant both had title to the funds. (See
Appeal s of Aaron F. Vance, Cal. St. Bd. of Equal., Dec. 11,
1963,) AppelTant has failTed to provide any evidence that
the requisite elenments of a theft existed.

Appel lant al so alleges that because the noney
fromthe sale of their residence was stolen by her
husband, she should not be required to report it as
income. W cannot agree. Appellant acknow edges that
she and her husband sold their home and deposited the
gain fromthis sale into their joint account. The hone
owned by appellant and her husband was purchased three
years after they were married and was presumably commu-
nity property. One-half of the property was appellant's
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property and, therefore, one-half of the gain fromthe
sal e of the house was appellant's income for which she is
liable for incone tax. See United States v. Ml colm
282 U.S. 792 [75 L.Eq. 714) (1931).) Appellant’s share
of this gain wll be subject to tax under the provisions
of Revenue and Taxation Code section 17073.

In sum we conclude that appellant has not
shown that she is entitled to a theft loss. W further
conclude that appellant's one-half comunity property
interest in the gain fromthe sale of the house Is _
subject to tax. The action of the Franchise Tax Board in

these matters, therefore, will be sustai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Elisa A Mdrgan against a proposed assessnment
of additional personal incone tax in the anount of $393
for the year 1936, be and the same is hereby sustained.

Done- at Sacranento, California, this5th day
O February , 1985, by the State Board of Equalization,

with Board Menbers M. Dronenburg, M. Bennett, M. Nevins
and M. Harvey present.

. Ernest J. Dronenburg, Jr. , Chai r man
_ Wlliam M _Bennett_ _ _ _ _ . ,  Menber
__Richard Nevli_ns -~ -, Menber
_Valter I—Iarveyj_p ., Menber
______ - - - -, Menber

—

*For Kenneth Cory, per Governnent Code section 7.9
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